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JUSTICES 


09  THM 


SUPREME    COURT 

DURING  THB  TIMB  OF  THESB  REPORTS.^ 


EDWARD  DOUGLASS  WHITE,  Chief  JusncB. 
JOSEPH  McKENNA,  Associate  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIAM  R.  DAY,  Associate  Justice. 
HORACE  HARMON  LURTON,  Associate  Justice. 
CH.VRLES  EVANS  HUGHES,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
JOSEPH  RUCKER  LAMAR,  Associate  Justice. 
MAHLON  PITNfiY,  Associate  Justice. 


GEORGE  WOODWARD  WICEER8HAM,  Attornbt  GaNSBAL.* 
JAMES  C.  McREYNOLDS,  Attorni^  Gbneral.» 
WILLIAM  MARSHALL  BULLITT,  Soucitoe  Gbnbbal.* 
JAMES  HALL  McKENNEY,  Clieil 
JOHN  MONTGOMERY  WRIGHT,  Mabshal. 

>^For  aDotment  of  The  Chibp  Jusncto  and  Aasooiate  JustioeB  among 
the  several  circiiits  see  next  page. 

*  Reigned  March  4,  1913. 

*  On  Ma,rch  5,  1913,  President  Wilscm  nominated  James  C.  Mo- 
Reynolds  of  Tennessee  as  Attorney  General  to  succeed  George  W. 
Wickersham,  resigned.  He  was  confirmed  by  the  Senate  the  same 
day.     His  commission  was  filed  March  10,  1913. 

*  Resigned  Marchll,  1913.  The  office  of  Solicitor  General  was 
not  filled  until  after  the  publication  of  this  volume. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


ALLOTMENT  OF  JUSTICES,  MARCH  18,  1912.^ 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  commencement  of  this  term, 

It  is  ordered  that  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  this  court 
among  the  circuits  agreeably  to  the  act  of  Congress  in 
si^ch  case  made  and  provided,  and  that  such  allotment 
be  entered  of  record,  viz.: 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate 

Justice. 
For  the  Second  Circuit,  Charles  E.  Hughes,  Associate 

Justice* 
For  the  Third  Circuit,  Mahlon  Pitney,  Associate  Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief  Justice- 
For  the  Fifth  Circuit,  Joseph  R.  Lamar,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  Jl.  Day,  Associate  Justice. 
Fpr  the  Seventh  Circuit,  Horace  H.  Lurton,  Associate 

Justice. 
For  the  Eighth  Circuit,  Willis  Van  Devanter,  Associate 

Justice. 
For  the  Ninth  Circuit,  Joseph  McEennfi,  Associate 

Justice. 

^  For  previous  allotment  see  222  U.  S.,  p.  iv. 
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P.  L.  1860,  p.  382.656,  663 

1861,  April  23,  P.   L. 
1861jp.  410 297 

1870,   li^b..l7,    P.    L. 

1870,  p.  31... 297 

1905,  April  22,   P.  L. 
1905,  c,  198,  p.  286 

376,  404,  407 
1909,    May    10,    P.    L. 
1909,  p.  495.657,  661, 

662,  663,  664 
1911,   June    19,    P.    L.  . 
1911,  p.   1055... 657, 
658,  661,  662,  663,  664 
Const.    1776,    Declara- 
tion of  Rights  XI. .. .  402 
Const  1790,  Art.  IX,  §  6  402 


Pennsylvania — (orniL) 

Const  1838,  Art  IX,  S  6  402 
Const.  1873.  Art.  I,  §6.  402 
Hhilippine  Islanos. 

1910,    Aiiril    19,    Acts 

Phil.  Leg.  No.  1986. .  555 
1012,  Feb.  1,  Acts  Phil. 

lA.  No.  2113 556 

P^nal  Code,  Art.  10,  §  2  229 
Art.  54....  230 

Art.  78 231 

Art.  403...  229 
Api)endix,§§6,8,9, 10.  232 
Porto  Kioo. 

1902,    March    1,    Rev. 
St^ts.  &  Codes,  1902, 

p.  150 :. 694 

Texas. 

1905,    April    24,    Geo. 
Laws,    1905,   c.    163, 

p.  386, 322 

Washington. 

1893,  March  9,  Laws  of 
1893,   c.   84,   p.    189 

151,  152.  153 

1907,  March  13,  Laws  or 

1907,  0.  J53,  p.  316 

150,  151,  153,  154.  155 

1909,  March  12,  Laws  oi 

1909,   c.   80,   p.    151 

150,154,155 
Wisoonmn. 

1907,    Laws    of    1907, 

S4601,  c.  557,p.  646.  125 
Mflwaukee  Ordmance  of 
Mair^  30,  1908,  §24 

576,  577 


Great  Britain. 
43 


(C.)  Statdtbs  OP  FoRBioK  Nations. 

Britain.  I  Great  Britain  (corU.) 

&  44  Vict,  c  42,  Em-         |  fdoyers' Liability  Act.  694 

(D.)  Trbatibs. 

Mexipo.  I  Sioux  Indiadif. 

1848,  Feb.  2,    9   Stat    .               1868,  April  29,  15  Stat. 
922. 259  I  636... 270 
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SUPREME  COURT  OF  THE  UNITED  STATES 

OCrrOBER  TERM,  1912. 


ABILENE  NATIONAL  BANK  v.  DOLLEY,  BANK 
COMMISSIONER  OF  THE  STATE  OF  KANSAS. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  KANSAS. 

No.  176.    Submitted  March  5, 1913.— Dedded  Maroh  17, 1913. 

The  Kansas  Bank  Depositors'  Guaranty  Act  is  not  unconstitutional 
as  against  national  banks  either  because  it  discriminates  against  them 
m  favor  of  state  banks,  impairs  the  obligation  of  existing  contracts^ 
or  deprives  them  of  thdr  property  without  due  process  of  law. 

The  statutes  of  the  United  States  where  they  do  not  prohibit  competi- 
tioQ  with  national  banks  do  not  forbid  competitors  to  succeed. 

Contracts  made  after  a  law  is  in  force  are  made  subject  to  it,  and  im- 
pose only  such  obligations  and  create  only  suqh  property  as  the  law 
permits. 

The  constitutionality  of  this  statute  has  already  been  upheld  as  to 
state  banks  in  AsMiria  State  Bank  v.  DoUey,  219  U.  S.  121. 

179  Fed.  Rep.  461,  afiSrmed. 

The  facts,  which  involve  the  constitutionality  of  the 
Kansas  Bank  Dei)ositors'  Guaranty  Act,  are  stated  in  the 
opinion. 

Mr.  John  Lee  Webstery  Mr.  B.  P.  Waggener,  Mr.  Chester 
/.  Longy  Mr.  J.  IF.  Gteed  and  Mr.  John  L.  HurU  f oi:  .ap- 
pellants: 

The  Kansas  Bank  DeposLtors'  Guaranty  Act  discrimi- 
voL.  ccxxvin— 1  (1) 
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nates  agunst  national  banks  as  instrumentalities  of  the 
public  service,  and  destroys  their  business  success  and 
efficiency.  Farmera^  NaU.  Bank  v.  Dearing,  91  U.  S.  29, 
33;  Mercantile  Sank  v.  New  York,  121  U.  S.  138,  155; 
Van  Alien  v.  Aswseore.S  Wall.  573. 

The  Kansas  statute  gives  preference  to  private  depos- 
itors in  3tate  banks  to  exelusion  of  national  J[)anks  as 
cr^tors  and  Jesuits  in  unequal  distribution  of  the  assets' 
of  an  insolvent  state  bank  to  the  disadvantage  of  national 
banks.   Davis  v.  Ehmra  Saringa  fianJb,  161  U.  S;  275,  283. 

The  Kansas  statute  wasjptended  to  4nd  does  inju- 
riously afifect  and  unlawfully  discriminate  against  national 
banks.  Davia  v.  Elmixa  Savinga  Bank,  IQl  U.  S.  275; 
West.  Un,  Tel.  Co.  v.  Kanaaa,  216  U.  S.  1. 

The  law  will  presume  that  the  legislature  knew  national 
banks  could  not  accept  of  the  guaranty  provisions  and 
that  the  legislature  intended  to  discriminate  against  them 
and  induce  them  to  reorganize  as  state  banks.  'Hender- 
son V.  New  York,  92  U.  S.  259;  EaOonv.  Iowa,  188  U.  S. 
220,  238;  Bailey  v.  People,  190  Illinois,  28,  36;  Mugler  y. 
Kansas,  123  U.  S.  623,  661;  Minnesota  v.  Barber,  136 
U.  S.  313,  319;  OahesUm  &c  Ry.  Co.  v.  Texas,  210  V.  S. 
217,  227]  Crutch^  v.  Kentucky,  1^41  U.  S.  47;  We^ft.  Vm 
Tel.  Co.y.  Kansas,  216  U.  S.  1. 

Bank  guaranty  laws'  are  all  conducive  to  Improvident 
banking  imd  are  destructive  to  national  banks. 

National  banks  by  reason  of  the  effect  of  the  guaranty 
act  upon*  them  have  a  right  to  challenge  its  constitution- 
ality. Chicago  v.  CoUins,  175  Blinois,  445;  Hukfnmon 
V.  Beckham,  118  Fed.  Rq>.  399;  Old  CoUmy  Trust  Co.  v.^ 
AOanla,  83  Fed.  R^.  39;  S.  C,  88  Fed.  Rep.  859;  (^icero^ 
lumber  Co.  v.  Cicero,  176  Uinois,  1;  Merchani^  Exdiange 
V.  Knott,  212  Missouri,  616. 

The  national  banks  as  taxpayers  have  a  rigt^t  to  main- 
tain this  suit. 

The  features  of  the  bank  guaranty  law  which  make  it 
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obnoxious  to  national  banks  are  so  connected  with  other 
sections  of  the  act  as  to  make  this  statute  unconstitu- 
tional. Emphyera'  LiabUity  Cases,  207  U.  8.  463,  601; 
lU.  Ceni.  R.  R.  Co.  v.  McKendree,  203  U.  S.  514;  Trade- 
mark  Cases,  100  XT.  a  82;  Baldmn  v.  Franks,  120  U.  S. 
678,  685;  Warren  v.  Mayor,  2  Gray,  84;  West.  Un.  Tel. 
Co.  y.  Austin,  67  Kansas,  208. 

Mr.  John  S.  Dawson,  Attorney  General  of  Kansas,  Mr. 
Fred  S.  Jackson  and  Mr.  G.  H.  Buckman  for  appellees: 

Complainants  do  not  show  an  interest,  the  nature  of 
which  entitles  them  to  question  the  constitutionality  of 
the  statute  attacked  by  them.  Marhury  v.  Madison,  1 
Ct.  137;  8  Cyc.  Law  &  Proc.  787;  State  v.  Smiley,  65 
Kansas,  240;  S.  C,  196  U.  S.  447;  CUtrke  v.  KansM  CUy, 
176  U.  S.  114;  Albany  Co.  v.  Stanley,  105  U.  S.  305;  Pitts- 
burg  V.  Montgomery^  152  Indiana,  1;  Tyler  v.  Justices,  179 
U.  S.  405;  National  Bank  v.  Mayor,  100  Fed.  Rep.  29; 
Easton  v.  Iowa,  188  U.  S.  234;  Commonwealth  v.  Merchants' 
Bk.,  168  Pa- St.  309;  Hamilton  v.  Vicksburg  S.  P.  R.  Co., 
119  U.  S.  280;  Turpin  y.  Lemon,  187  U.  S.  51. 

The  real  question  involved  in  this  case  is  whether  or 
not  a  State  has  the  right  to  pass  a  law  controlling  its  own 
corporate  creatures.  DoUey  v.  Abilene  National  Bank,  179 
Fed.  Rep.  463;  Heaih  &  MUligan  Mfg.  Co.  v.  Worst,  207 
U.  S.  354;  Ozan  Lumber  Co.  v.  Union  Nat.  Bk.,  207  U.  S.^ 
266;  People  v.  Naglee,  1  Califomia,  232;  A.,  T.  &  S.  F. 
Ry.  Co.  V.  Matthews,  174  U.  S.  106;  Insurance  Co.  v.  Daggs, 
172  U.  S.  562;  Mutual  Life  Ins.  Co.  v.  MetUer,  185  U.  S. 
325. 

Mb.  Jubucb  Houubs  delivered  the  opinion  of  the  court. 

Tliis  is  a  bill  to  restrain  the  putting  into  operation  of 
the  Kansas  Bank  Depositors'  Guaranty  Act  (March  6, 
1909;  Sess.  Laws  1909,  c.  61),  and  to  have  it  declared  un- 
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constitutional.  It  seems  to  have  bten  filed  at  about  the 
same  time  as  the  bill  in  As&aria  State  Bank  v.  DoUey^  219 
U.  S.  121/ in  which  case  the  law  was  iq>hdd.  The  main 
difference  between  the  two  suitd  is  that  the  other  was 
brought  by  state  banks,  and  this  by  nationsd  banks. 
The  Circuit  Court  of  "^pi^  held  the  bill  bad  on  de- 
murrer, 179  Fed.  Rep.  461;  102  C.  C.  A.  607;  and  it  was 
dismissed.  A  writ  of  certionui  was  denied  by  this  court. 
218  XT.  S.-673.  In  view  of  the  decisions  in  219  U.  S.  and 
in  this  case  below  wie  shall  add  comparatively  few  words. 

The  ground  peculiar  to  this  case  is  an  alleged  discrim- 
ination against  national  banks.  Allegations  in  the  bill 
as  to  the  purpose  and  intent  of  the  statute  oi  coiwse  are 
immateHal.  They  introduce  no  new  facts,  and  leave  the 
question  as  it  would  be  without  them,  namely,  whether 
apything  can  be  discerned  in  the  terms  or  effect  of  the 
act  that  infringes  the  plaintiffs'  constitutional  ri^ts.  A 
good  deal  of  the  argument  seems  to  be  that  the  statute 
will  make  state  banks  so  attractive  to  the  public  that  the 
national  banks  will  suffer.  It  is  replied  that  experience 
has  not  justified  the  prophecy.  But  even  if  it  had,  there 
is  nothing  to  hinder  the  States  from  permitting  a  compet- 
ing business  and  doing  what  Kansas  has  d6ne  with  intent 
to  make  it  popular  and  safe.  The  national  banks  are  free, 
to  come  into  the  scheme.  The  suggestion  that  they  could 
nbt  come  in  and  remain  national  banks,  is  simply  a  state- 
meiii  of  the  situation  cff  all  competitors.  Th^  cannot 
retain  the  advantages  of  their  adverse  situation  and  share 
those  of  the  parties  with  whom  they,  contend.  The  stat- 
utes of  the  United  States  when  they  do  not  attempt  to 
prohiBit  con^petition  ¥^th  national  banks  do  not  forbid 
competitori^  to  duoceed. 

The  specific  discrimination  pointed  out  is  that  under 
the  -Kansas'  statutes  the  national  banks  do  not  share 
equally  with  depositors  in  the  assets  of  an  insolvent  state 
bank.   The  bill  alleges  that  the  plaintiffs  necessarily  have 
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and  niake  deposits  with  state  banks,  and  that  banks  nec- 
essarily borrow  money  from  other  banks  and  rediscount 
pai>er  in  other  banks^  and  that  the  obligation  of  their 
contracts  will  be  impaired  and  they  will  be  deprived  of 
their  property  without  due  process  of  law,  contrary  to 
Art.  I,  1 10,  and  the  Fourteenth  Amendment  of  the  Con- 
stitution. The  section  of  the  statute  specified  as  having 
this  effect  is  §  4,  which  contemplates  the  primary  applica- 
tion of  the  assets  of  the  bank  and  the  double  liability  of 
stockholders  to  depositors.  It  is  replied  that  the  word 
depositors  obviously  was  used  by  mistake  for  creditors 
and  that  the  statute  was  amended  by  substituting  the 
latter  word  in  1911.  (March  13,  1911,  Sess.  Laws  1911, 
c.  62,  p.  103,  §  1.)  But  further  the  language  of  the  bill 
and  the  argument  show  that  the  complaint  refers  to  future 
transactions,  not  to  past.  There  is  nothing  sufficient  to 
raise  a  question  as  to  dealings  before  the  law  went  into 
e£tect.  Contracts  made  after  the  law  was  in  force  of 
course  aire  made  subject  to  it,  and  impose  only  such  obliga- 
tions and  create  only  such  property  as  the  law  permits. 
Dennj/v.  Bennett,  128  U.S.  489,494.  Craaa  Lake  Shooting 
&  Fishing  Clvb  v.  Lcrnvdana,  224  U.  S.  632,  638^  639. 

The  greater  part  of  the  bill  is  taken  up  with  objections 
to  the  scheme  of  the  statute  in  which  the  plaintiffs  have 
no  concern  and  that  have  been  disposed  of  by  the  former 
decision  of  this  court  upon  the  Kansas  act.  'There  is 
nothing  in  it  that  calls  for  fmrther  remark. 

Decree  affirmed. 
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UNITED  STATES  EX  EEL.  KNIGHT  v.  LANE, 
SECRETARY  OF  THE  INTERIOR.* 

IN   ERBOR  TO  THE   COURT  OF  APPEALS  OF  THE  DISTRICT 
OF  COLT7MBIA. 

No.  163.    Argued  Marah  6,  6,  1918.— Deeided  Mardi  17, 1918. 

Until  the  legal  title  to  public  bind  pnnacc  froiti  the  Goyenun^it,  in- 
quiry as  to  all  equitable  rights  comes  within  the  cognisance  of  the 
Land  Department.    Brawn  y.  Hitchcock,  173  U.  S*  473. 

Until  the  matter  is  closed  by  final  action  the  proceedings  of  an  officer 
of  a  department  are  as  ranch  open  to  review  or  reversal  by  himself  or 
his  successor  as  are  the  interlocutory  decrees  of  a  court  open  to  re- 
view upon  the  final  hearing.   New  Orleans  v.  Pained  147  U.  S.  261. 

A  decision  of  the  Secretary  of  the  Interior  revoking  his  prior  approval 
of  an  adjustment  between  contestants,  one  of  whom  is  a  minor,  and 
which  is  not  arbitrary  or  capricious,  but  given  after  a  hearing  and 
in  the  exercise  of  the  discretion  confided  to  him  by  law,  cannot  be 
reviewed,  nor  can  he  be  compelled  to  retract  it,  by  mandamus. 
Ne68Y.  Either,  233  tJ.  8.  ess. 

The  power  ^ven  by  the  act  of  July  1, 1902,  providing  for  allotm^it  of 
Cherokee  lands  in  severalty,  to  tiie  Secretary  of  the  Interior  to  decide 
between  ^contestants,  is  not  exhausted  by  a  decision  approving  a 
settlement  and  directing  deeds  to  be  submitted  to  him  for  approval. 
Such  a  dedfflon  is  interlocutory  and  not  final  and'' power  still  re- 
mained to  reconrader  and  revok^. 

35  App.  D.  C.  429,  affirmed. 

The  facts,  which  involve  the  constnictioii  of  the  act 
of  Congress  allotting  Cherokee  lands  in  severalty  and  the 
power  of  the  Secretary  of  the  Interior  thereunder  to  de- 
termine contests  and  to  reconsider  his  decisions  thereon, 
are  stated  in  the  opinion. 

1  Original  docket  titie  United  States  ex  rel.  Eni^t  v.  Richard  A.  Bal- 
linger.  Secretary  of  the  Interior,  subsequently  chi|nged  to  Same  v. 
Walter  L.  Fisher,  Secretary  &c.  and  subsequentiy  changed  to  Same  v. 
Franklm  K.  Lanib,  Secretary  Ac 
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228  tl.  S.  Aifttnittit  for  Plaintiff  in  Error. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  James  W. 
Zeverly,  Mr.  James  M.  Oivens  and  Mr.  Richard  Wm. 
Stouiz  were  on  the  brief,  for  plaintifif  in  error: 

The  execution  by  the  principal  chief  of  the  Cherokee 
Nation  of  the  patent  in  favor  of  Knight/  under  the  cir- 
cumstances of  this  case,  rendered  the  issuance  of  an  al- 
lotment certificate  unnecessary.  The  patent  itself  con- 
tained within  its  four  comers  all  pertinent  recitals  of 
such  a  certificate  and  in  addition  the  appropriate  words 
of  grant  and  conveyance  necessary  to  vest  in  the  patentee 
title  to  the  lands  described.  The  patent  being  at  least 
equal  in  legal  potency  to  and  certainly  of  greater  dignity 
than  an  allotment  certificate,  the  execution  and  delivery 
of  the  former  by  the  principal  chief  materially  advanced 
the  mutation  of  title  to  the  lands  described  therein  be- 
yond the  point  usually  indicated  by  the  issuance  of  the 
latter.  In  the  absence  of  fraud  or  mistake,  and  neither  is 
shown  to  have  had  existence  in  these  proceedings,  the 
rights  of  the  patentee  in  and  to  the  land  became  fixed  and 
vested,  and  thereafter  the  Secretary  of  the  Interior  had 
but  the  ministerial  power  and  duty  of  effecting  the  recor- 
dation and  delivery  of  the  patent,  ^'a  duty  which,  within 
all  the  definitions,  can  be  enforced  by  the  writ  of  manda- 
mus.*'   BaUinger  v.  Frost,  216  U.S.  240, 

As  in  Frost's  Case  so  in  the  case  at  bar,  the  authorities 
especially  and  exclusively  empowered  by  the  pertinent 
acts  of  Congress  had  executed  under  the  great  seal  of  the 
Cherokee  Nation  a  patent  for  the  lands  embraced  therein 
to  Knight. 

As  in  Frosts  Case  so  in  the  case  at  bar  nothing  remamed 
to  be  done  by  the  Secretary  but  the  purely  perf imctory 
and  ministerial  duty  of  noting  his  ''approval"  thereon 
and  seeing  that  it  was  duly  delivered  to  the  patentee. 
See  Oarfidd  y.  Goldsby,  211  U.  S.  249;  Roberts  v.  United 
States,  176  U.  S.  221;  Nobie  v.  Union  River  Logging  Co., 
147  U.  S.  165;  Frasher  v.  O'Cmnw,  115  U.  S.  112;  BvJtter- 
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worth  V.  Hoe,  112  U.  S.  50;  United  States  v.  Schwrz,  102 
U.  S.  378;  Barney  v.  Dolph,  97  U.  S.  662. 

In  view  of  the  circumstances  and  particularly  in  view 
of  the  large  sums  of  money  paid  to  and  remaining  in  the 
possession  of  the  Commission  to  the  Five  Civilized  Tribes 
for  the  benefit  of  the  minor,  and  the  other  large  sums 
expended  upon  the  strength  of  the  Secretary's  decision, 
and  his  telegram  of  instructions  in  improving  and  develop- 
ing the  lands  by  erecting  derricks  and  drilling  for  oil, 
the  present  case,  while  equally  as  strong  in  point  of  law 
as  any  one  of  the  cases  above  cited,  excels  them  in  all  that 
strength  which  equity  and  good  faith  add. 

Mr.  Assistant  Attorney  General  Cobb,  with  whom  Mr. 
Solicitor  General  BvUitt  was  on  the  brief,  for  defendant  in 
error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  writ  of  error  brings  up  for  review  a  judgment  of 
the  Court  of  Appeals  of  the  District  of  Columbia  (35  App. 
D.  C.  429)  affirming  a  judgment  of  the  Supreme  Court  of 
the  District  refusing  a  writ  of  mandamus  commanding 
the  Secretary  of  the  Interior  to  deliver  to  the  relator  a 
patent  for  a  tract  of  land  claimed  by  the  latter  as  a  Cher- 
okee allotment.  The  facts  upon  which  the  decisoon  must 
txum  are  these: 

On  August  21, 1907,  a  parcel  of  allottable  land  contain- 
ing 50  acres,  in  the  Cherokee  Nation,  was  selected  as  an 
allotment  for  Eva  Waters,  a  minor  Cherokee  child  belong- 
ing to  the  class  whose  rights  to  participate  in  the  distribu- 
tion and  allotment  of  the  tribal  fimds  and  lands  were 
sustained  in  the  recent  decision  in  Gritts  v.  Fisher,  224 
U.  S.  640.  A  week  later  William  Twist  and  the  relator, 
Herman  Knight,  enrolled  Cherokees,  respectively  selected 
the  westerly  20  acres  and  the  easterly  30  acres  of  the  same 
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tract  as  allotments  for  themselveSi  and  in  furtherance  of 
their  selections  instituted  contests  against  that  of  Eva 
Waters.  A  hearing  on  Twist's  contest  resulted  in  a  deci- 
sion in  his  favor  by  the  Commissioner  to  the  Five  Civilized 
Tribes.  On  an  appeal  to  the  Commissioner  of  Indian 
Affairs  that  decision  was  reversed,  and  a  further  appeal 
carried  the  contest  before  the  Secretary  of  the  Interior. 
Knight's  contest  was  held  in  abeyance,  before  the  Com- 
missioner to  the  Five  Civilized  Tribes,  awaiting  the 
outcome  of  Twist's.  In  this  dtuation  negotiations  were 
had  between  representatives  of  Twist  and  Knight  and  the 
parents  of  Eva  Waters,  acting  in  her  behalf,  looking  to  a 
withdrawal  of  her  selection,  subject  to  the  i4>proval  of 
the.  Secretary  of  the  Interior,  in  order  that  there  might 
be  no  obstacle  to  the  allowance  of  the  later  selections  of 
Twist  and  Knight.  The  negotiations  resulted  in  an  ap- 
plication to  the  Secretary  for  permission  to  effect  such 
an  adjustment  of  the  two  contests  on  the  payment,  for 
the  use  of  the  minor,  of  an  adequate  consideration  for 
her  potential  interest  in  the  land.  After  a  hearing  on  this 
appUcation  the  Secretary,  on  May  10,  1909,  rendered  a 
decision  approving  the  proposed  adjustment  on  condition 
that  there  be  paid,  for  the  use  of  the  minor,  $10,000  for 
her  claim  to  the  20  acres  in  Twist's  contest  and  $15,000 
for  her  claim  to  the  30  acres  in  Knight's.  The  Secretary 
then  sent  to  the  Commissioner  to  the  Five  Civilized  Tribes 
the  following  telegram:  ''Lands  in  Twist  and  Knight 
cases  against  Waters  will  be  awarded  to  Twist  and  Knight 
respectively  upon  payment  of  twenty-five  thousand  dol- 
lars for  use  of  minor  Waters,  contestants  given  including 
fifteenth  to  make  payment.  .  •  •  •  Prepare  deeds  to 
respective  contestants  and  have  them  executed  and  for- 
warded here  for  approval.  Report  promptly  by  wire.'' 
Within  the  time  named  the  $25,000  was  paid  to  tiie  Com- 
missioner, ior  the  use  of  the  minor,  and  thereupon  patents 
to  Twist  and  Knight  were  executed  by  the  principal  chief 
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of  the  Cherdcee  Nation  and  were  forwarded  by  the  Com- 
missioner to  the  Secretary  for  his  approval. 

Under  the  regulations  governing  the  institution  and 
disposition  of  contests  over  allotments  a  party  was  ac- 
corded thirty  days  after  a  decision  by  the  Secretary  within 
which  to  apply  for  a  rehearing.  Within  this  period  the 
parents  of  Eva  Waters,  acting  in  her  behalf,  applied  to 
the  Secretary  for  a  rehearing  of  the  matter  covered  by  his 
decision  of  May  10,  1909,  it  being  asserted  in  that  con- 
nection that  her  potential  interest  was  worth  much  more 
than  the  sum  named  in  the  decision,.and  that  her  parents' 
consent  to  the  adjustment  had  been  grounded  on  inac- 
curate and  misleading  information.  The  application  was 
entertained,  and,  after  a  hearing  thereon  in  which  Twist 
and  Knight  participated,  the  Secretary  rendered  a  further 
decision  vacating  the  former  one  and  disapproving  the 
proposed  adjustment,  on  the  ground  that  the  consideration 
which  the  minor  was  to  receive  was  not  at  all  adequate. 
The  Secretary  also  ruled  that  both  contests  should  be 
considered  and  disposed  of  on  thdr  merits  and  that  the 
S25,000  should  be  retiuned.  The  money  was  not  actually 
repaid,  but  this  may  have  been  because  those  who  paid 
it  were  as  yet  unwilling  to  take  it  back.  In  consequence 
of  his  later  decision  the  Secretary  declined  to  approve  the 
patents  executed  by  the  principsd  chief,  or  to  permit  them 
to  be  recorded  or  delivered. 

On  July  16, 1909,  Knight's  contest  was  called  for  hearing 
before  the  Commissioner  to  the  Five  Civilized  Tribes  in 
pursuance  of  the  Secretary's  direction  that  it  be  consid- 
ered aqd  disposed  of  on  its  merits,  and  Knight  then  ap- 
peared and  protested  against  any  further  steps  therein, 
insisting  that  in  virtue  of  the  matters  here  recited  he  had 
acquired  a  fixed  and  absolute  right  to  the  patent  and 
that  the  administrative  officers  were  without  authority 
to  proceed  with  the  contest.  The  protest  was  disre- 
garded, and  on  the  same  day  he  applied  to  the  Supreme 
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Court  of  the  Distriet  of  Columbia  for  a  writ  of  mandamus, 
as  before  indicated,  to  compel  the  Secretary  of  tiie  Interior 
to  deliver  to  him  the  patent  for  the  30  acres  and  to  perform 
any  other  acts  necessary  to  clothe  him  with  the  full  1^^ 
title. 

The  question  for  decision  is,  whether  in  the  circum- 
stances the  Secretary  was  without  authority  to  reconsider 
and  vacate  his  decision  of  May  10,  1909,  approving  the 
proposed  adjustment  of  the  relator's  contest,  whereby  the 
minor,  Eva  Waters,  was  to  withdraw  her  selection  in  con- 
sideration of  the  payment  by  the  relator  of  $15,000  for  her 
use.  It  is  frankly  conceded  by  counsel  for  the  relator,  and 
rightly  so,  that  the  adjustment  could  not  have  been  made 
without  the  Secretary's  approval,  which  means'  that  he 
possessed  a  power  of  decision  in  the  matter.  The  act  of 
July  1,  1902,  32  Stat.  725,  c.  1375,  under  which  the  Cher- 
okee lands  were  being  allotted  in  severalty,  shows  that 
Congress  was  solicitous  not  only  that  every  member  of 
the  tribe  should  receive  an  allotment  (§§  11,  16),  but  that 
the  rights  of  minors  should  be  specially  asserted  and  con- 
served (§  70).  And  that  it  was  intended  to  clothe  the 
Secretary  with  comprehensive  powers  is  shown  in  the 
provisions  that  all  matters  relating  to  allotments  should 
be  determined  under  his  direction  (§  22)  and  that  all 
things  necessary  to  carry  into  effect  the  provisions  of  the 
act,  not  otherwise  therein  specifically  provided  for,  should 
be  done  under  his  authority  and  direction  (§  65).  The 
question  therefore  is  reduced  to  this:  Was(  his  power  of 
decision  exhausted  when  on  May  10,  1909,  he  approved 
the  proposed  adjustment?  To  this  there  can  be  only  a 
negative  answer.  That  decision  was  not  final,  but  inter- 
locutory. In  terms  it  shows  that  the  patent  was  not  to 
be  effective  or  delivered  until  he  approved  it,  and  the  act 
of  1902  declared  that  it  must  have  his  approval  (§  59). 
Not  only  so,  but,  no  statutory  provision  opposing,  effect 
was  to  be  given 'to  the  regulation  providing  for  rehearings 
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and  allowing  thirty  days  within  which  to  apply  therefor. 
Thus,  it  was  as  if  the  decision  itself  had.  made  provision 
for  a  rehearing.  Proper  regard  must  also  be  had  for  the 
fact  that  the  act  of  April  26,  1906,  34  Stat.  137,  c.  1876, 
§  5,  expressly  cor  ^emplated  that  the  title  should  not  pass 
until  the  patent  was  recorded  in  the  office  of  the  Com- 
missioner to  the  Five  Civilized  Tribes.  In  such  a  case  we 
perceive  no  reason  for  departing  from  the  rule  applicable 
to  kindred  proceedings  in  the  Land  Department,  which 
is  well  stated  in  the  following  excerpts  from  the  opinion 
in  Brown  v.  Hitchcock,  173  U.  S.  473,  476-478: 

''Until  the  legal  title  to  public  land  passes  from  the 
Government,  inquiry  as  to  all  equitable  rights  comes 
within  the  cognizance  of  the  land  department.  In  United 
States  V.  Schwz,  102  U.  S.  378,  396,  which  was  an  applica- 
tion for  a  mandamus  to  compel  the  delivery  of  a  patent, 
it  was  said:  'Congress  has  also  enacted  a  ^stem  of  laws 
by  which  rights  to  these  lands  may  be  acquired,  and  the 
title  of  the  Government  conveyed  to  the  citizen.  This 
court  has,  with  a  strong  hand,  upheld  the  doctrine  that 
so  long  as  the  legal  title  to  these  lands  remained  in  the 
United  States,  and  the  proceedings  for  acquiring  it  were 
as  yet  in  fieri,  the  courts  would  not  interfere  to  control  the 
exercise  of  the  power  thus  vested  in  that  tribunal.    To 

that  doctrine  we  still  adhere.' 

♦         ♦♦♦♦♦♦♦ 

''We  do  not  mean  to  say  that  cases  may  not  arise  in 
which  a  party  is  justified  in  coming  into  the  courts  of  the 
District  to  assert  his  rights  as  against  a  proceeding  in 
the  land  department  or  when  the  department  refuses  to 
act  at  alL  United  States  v.  Schurz,  supra,  and  Noble  v. 
Union  River  Logging  Railroad  Co.,  147  U.  S.  165,  are 
illustrative  of  these  exceptional  cases. 

"Neither  do  we  affirm  that  the  administrative  right  of 
the  departments  in  reference  to  proceedings  before  them 
justifies  action  without  notice  to  parties  interested,  any 
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more  than  the  power  of  a  court  to  detennine  1^^  and 
equitable  rights  permita  action  without  notice  to  parties 
interested. 

''But  what  we  do  aflSrm  and  reiterate  is  that  power  is 
vested  in  the  Departments  to  determine  all  questions  of 
equitable  right  or  title,  upon  proper  notice  to  the  parties 
interested,  and  that  the  courts  must,  as  a  general  rule, 
be  resorted  to  only  when  the  1^^  title  has  passed  from 
the  Government." 

As  entirely  apposite,  we  repeat  the  statement  in  New 
Orleans  v.  Paine,  147  U.  S.  261,  266:  "UntU  the  matter 
is  closed  by  final  action,  the  proceedings  of  an  officer  of 
a  department  are  as  much  open  to  review  or  reversal  by 
himself,  or  his  successor,  as  are  the  interlocutory  decrees 
of  a  court  open  to  review  upon  the  final  hearing." 

Inasmuch  as  the  decision  of  the  Secretary  revoking  his 
prior  approval  of  the  proposed  adjustment  was  not  ar- 
bitrary or  capricious,  but  was  given  after  a  hearing  and  in 
the  exercise  of  a  judgment  and  discretion  confided  to  him 
by  law,  it  cannot  be  reviewed,  or  he  be  compelled  to  re- 
tract it,  by  mandamus.    Ness  v.  Fisher ,  223  U.  S.  683. 

The  decisions  in  Garfield  v.  Goldsby,  211  U.  S.  249,  and 
BaUinger  v.  Frost,  216  U.  S.  240,  are  not  in  conffict  with 
the  views  here  expressed.  In  the  former  the  writ  was 
awarded  to  compel  the  respondent  to  erase  and  disregard 
an  entry  which  he  arbitrarily  and  without  notice  had 
caused  to  be  made  upon  a  public  record,  thereby  becloud- 
ing the  relator's  right  to  an  Indian  allotment.  In  the 
latter  the  writ  was  awarded  to  compel  the  delivery  of  a 
patent  which  was  withheld  solely  through  the  unau- 
thorised action  of  the  Secretary  in  entertaining  and  sus- 
taining a  proceeding  in  the  nature  of  a  contest  after  the 
expiration  of  the  time  limited  by  statute  for  instituting 
such  a  proceeding. 

Judgment  affirmed. 
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UNITED  STATES  v.  GEORGE. 

ERBOB  0N>  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  NEBRASKA. 

No.  442.    Argued  February  26, 1913.— Decided  March  24,  1913. 

Qvare:  whether  the  Crimmal  Appeals  Act  of  March  2,  1907,  does  not 
require  an  explicit  declaration  of  the  law  upon  which  the  indictment 
is  based  and  a  ruling  on  its  validity  and  construction;  and  whether 
on  an  appeal  taken  imder  that  act  the  Government  can  seek  to  sus- 
tain the  indictbient  as  valid  under  other  statutes  than  those  relied 
upon  in  the  trial  court. 

An  indictment  for  perjury  under  §  5392,  Rev.  Stat.,  cannot  be  based 
on  an  affidavit  not  authorized  or  required  b^  any  law  of  the  United 
States. 

Sections  16>,  441, 453, 2246  and  2478,  Rev.  Stat.,  confer  administrative 
power  only  on  the  Secretary  of  the  Interior  and  the  officers  of  the 
Land  Department.   They  do  not  confer  legislative  power. 

There  is  a  distinction  between  legislative  and  administrative  functions, 
and  under  a  statutory  poWer  to  make  regulations  an  administrajbive 
officer  cannot  abridge  or  enlarge  the  conditions  imposed  by  statute. 

Section  2291,  Rev.  Stat.,  prescribes  what  a  homestead  ^slaimant  ahd 
the  witnesses  are  required  to  make  oath.to  and  the  Secretary  of  the 
Interior  has  no  power  to  enlarge  these  requirements. 

A  charge  of  crime  against  the  United  Statei^  musthave  clear  legislative 
basis. 

A  homestead  claimant  making  an  affidavit  not  required  by  §  2291, 
Rev.  Stat.,  is  not  guilty  of  perjury  und^  §  5392,  Rev.  Stat.,  although 
the  affidavit  was  demanded  by  the  Land  Office  in  pursuance  of  a 
r^ulation  made  ^  y  the  Secretary  of  the  Interior. 

The  facts,  which  involve  the  constniction  of  §5392, 
Rev.  Stat.,  and  the  validity  of  an  indictment  thereunder 
for  perjury,  are  stated  in  the  opinion. 

Mr.  Solicitor  General  BvUitt  for  the  United  States: 
Sworn  testimony  from  a  homestead  claiinant  himself 
as  to  residence  and  cultivation  is  authorised  by-law  within 
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the  meaning  of  Rev.  Stat.,  §  5392,  so  that  perjury  may  be 
predicated  on  the  falsity  of  the  testimony. 

The  indictment  is  based  on  a  regulation  of  the  General 
Land  Office.  See  Circular  of  Commissioner  of  General 
Land  Office,  dated  July  17,  1878-  Caha  v.  United  States, 
152  U.S.  211,  222. 

The  regulation  of  the  General  Land  Office  was  fully 
authorized  by  statute.  Rev.  Stat.,  §§  161,  441,  453,  2246, 
2478,  2289  et  seq. 

The  regulation  is  appropriate  and  in  pursuance  of  the 
enforcement  of  Rev.  Stat.,  §  2291.  See  letter  of  Secretary 
of  Interior  to  Commissioner  of  General  Land  Office, 
January  28,  1878. 

There  is  no  delegation  of  legislative  power.  United 
States  v.  Grimaud,  220  U.  S.  506;  WiUiamsan  v.  United 
States,  207  U.  S.  425;  Caha  v.  United  States,  152  U.  S.  211; 
United  States  v.  Bailey,  9  Pet.  238. 

This  court  has  jurisdiction  to  consider  the  view  of  the 
case  herein  advanced. 

Mr.  J.  J.  HaUigan,  with  whom  Mr.  H.  C.  Brome  and 
Mr.  W.  T.  Wilcox  were  on  the  brief,  for  defendant  in 
error: 

The  act  of  Congress  especially  provides  what  the  entry- 
man  shall  make  affidavit  to  in  making  his  final  proof,  and 
the  Secretary  of  the  Interior  has  no  authority  to  enlarge 
the  act  of  Congress,  and  require  the  entrjrman  to  swear  to 
facts  which  the  act  provides  shall  be  proven  by  two  credi- 
ble witnesses,  and  perjury  cannot  be  based  upon  the  oath 
of  the  entryman  to  facts  which  Congress  did  not  require 
him  to  make  affidavit,  but  proof  of  which  was  required 
to  be  made  by  two  other  credible  witnesses.  WiUiamsan 
V.  United  States,  207  U.  S.  425;  Robnett  v.  United  States, 
169  Fed.  Rep.  178;  Dioire  v.  United  States,  170  Fed.  Rep. 
160;  Patterson  v.  United  States,  181  Fed.  Rep.  970;  United 
States  V.  Howard,  37  Fed.  Rep.  369;  United  Stales  v.  Bedr 
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goody  49  Fed.  Rep.  64;  Silver  v.  State,  17  Ohio,  369;  United 
States  V.  Maid,  116  Fed.  Rep.  660;  United  States  v.  Eaton, 
144  U.S.  678. 

The  case  at  bar  is  not  to  be  confounded  with  those  cases 
wherein  Congress  has  expressly  authorized  executive  de- 
partments to  make  rules  to  carry  out  the  specific  provi- 
sions of  various  acts,  and  which  rules  were  not  provided 
by  Congress  itself.  Conspicuous  examples  of  those  cases 
are:  United  StcUes  v.  Grimaud,  220  U.  S.  506;  United  States 
V.  Nelson,  199  Fed.  Rep.  464. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Indictment  for  perjury,^  by  which  defendant  in  error 
(herein  referred  to  as  defendant)  is  charged  with  falsely 
and  corruptly  taking  his  solemn  oath  in  a  proceeding 
wherein  a  law  of  the  United  States  authorized  an  oath 
to  be  administered  before  the  register  of  the  United  States 
land  office  at  North  Platte,  Nebraska,  the  proceeding 
being  the  making  of  proof  and  final  entry  of  a  homestead 
claim  of  certain  described  lands. 

The  indictment  charges  that  defendant  took  an  oath 
and  subscribed  the  same  and  deposed  thereby  that  he 
built  a  house  and  other  improvements  on  the  land,  which 
he  described  and  stated  their  value  to  be  $300.00,  and 
established  his  residence  thereon  in  April,  1901.  The 
dimensions  of  the  house  and  other  improvements  were 
stated.     He  further  deposed  that  he  had  continuously 

^  Sec.  5392.  Every  person  who,  having  taken  an  oath  before  a  com- 
petent tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  that  he  will  testify, 
declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  declara- 
tion, dq)06i1ion,  or  certificate  by  him  subscribed  is  true,  wilfully  and 
contrary  to  such  oath  states  or  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  pun- 
ished, etc. 
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resided  on  the  land  after  he  had  established  his  residence 
thereon,  and  his  family  after  his  marriage  in  1902,  with 
the  exception  of  certain  absences  which  were  stated. 

These  facts,  it  is  alleged  in  the  indictment,  were  matters 
of  material  inquiry  of  the  good  faith  of  the  defendant  in 
perfecting  his  homestead  entry.  The  indictment  explic- 
itly negatived  the  facts  so  deposed  by  defendant  and 
chained  that  he  '^was  not  acting  in  good  faith  in  making 
said  entry  and  final  proof  as  a  home  for  himself,  but  in 
fact  to  defraud  the  United  States  out  of  the  use,  title, 
and  possession  of  said  land." 

Defendant  demurred  to  the  indictment  and  stated  as 
grounds  thereof  (1)  that  it  failed  to  state  or  charge  any 
crime  under  the  laws  of  the  United  States.  (2)  That  there 
was  no  law  of  the  United  States  which  required  defendant, 
as  claimant,  in  making  his  homestead  proof,  to  testify 
with  reference  to  the  matters  and  things  set  forth  in  the 
indictment,  the  law  of  the  United  States  requiring  that 
the  facts  be  proved  by  two  credible  witnesses  other  than 
the  claimant,  and  did  not  authorize  the  claimant  to  testify 
in  his  own  behalf  with  reference  thereto, 

The  demurrer  was  sustained,  and  the  case  was  then 
brought  here  under  the  Criminal  Appeals  Act. 

It  will  be  obsbrved  that  the  indictment  charges  that  the 
oath  was  taken  in  a  proceeding  wherein  a  law  of  the 
United  States  authorized  an  oath  to  be  administered. 
Whether  it  was  is  the  question  in  the  case;  and  we  are 
brought  to  the  inquiry  as  to  what  law  oHhe  United  States 
authorized  the  oath..  To  this  inquiry  the  record  discloses 
divergent  answers  on  the  part  of  the  Government.  In  the 
District  Court  it  was  the  view  and  contention  of  the 
Government  that  the  indictment  was  founded  on  §  5392  of 
the  Revised  Statutes  and  §  2291,  as  amended  by  the  act  of 
March  3,  1877,  o.  122, 19  Stat-  403.  The  record  not  di&- 
dofiing  this,  and  that  it  might  appear,  a  bill  of  exertions 
was  tendered  to  and  authenticated  by  the  district  judge. 
VOL.  ccxxvni— 2 
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The  bill  of  exceptions  recites  that  the  court  in  sustaining 
the  demurrer  based  its  decision  upon  those  sections  as  the 
law  upon  which  the  indictment  was  founded  ''and  held 
that  tiiere  is  no  law  of  the  United  States  which  required 
the  defendant,  as  claimant,  in  making  his  homestead  proof, 
to  testify  witli  reference  to  the  matters  and  things  set 
forth  in  the  indictment;  the  law  of  the  United  States  re- 
quiring that  said  facts  be  proved  by  two  credible  wit- 
nesses other  than  the  claimant,  and  not  authorizing  the 
claimant  to  testify  in  his  own  behalf  with  reference 
thereto."  And  so  far  as  the  assignment  of  errors  is  spe- 
cific it  states  §  2291  as  the  applicable  law  and  assails  its 
construction. 

This  view  of  the  applicable  law  of  the  indictment  is  now 
abandoned.  Indeed,  it  is  distinctly  rejected.  The  Govern- 
ment in  its  brief  here  shys:  ''The  present  indictment  was 
not  based  on  §  2291,  for  it  seems  probable  that  the  'two 
credible  witnesses'  there  provided  for  mean  two  persons 
other  than  the  claimant  himself.  Therefore,  we  must 
seek  elsewhere  for  the  authority  in  law  for  the  claimant  to 
make  the  oath  as  to  his  residence  on,  and  cultivation  of, 
the  land  he  seeks  to  homestead."  And,  going  elsewhere, 
the  Government  finds  the  law,  as  it  contends,  in  certain 
regulations  made  by  the  Interior  Department. 

There  is  ground  for  a  contention  that  if  this  court 
should  be  put  to  a  choice  between  these  views  of  the 
applicable  law  of  the  indictment  we  should  have  to  select 
that  urged  and  passed  upon  by  the  trial  court,  and  a 
query  might  then  occur — ^has  this  court  jurisdiction  under 
the  Criminal  Appeals  Act?  That  act  allows  a  direct  appeal 
to  this  court  ''from  a  decision  or  judgment  .  •  .  sus- 
taining a  demurrer  to  any  indictment  .  .  •  where 
such  decision  or  judgment  is  based  upon  the  invalidity 
or  construction  of  the  statute  upon  which  the  indict- 
ment is  founded/'  Act  of  March  2, 1907,  c.  2664, 34  Stat. 
1246, 
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This  statute  seems  to  require  an  explicit  declaration  of 
the  law  upon  which  an  indictment  is  based  and  a  ruling 
on  its  validity  or  construction.  To  contend  for  one  law  as 
applicable  in  the  trial  court  and  another  law  in  the  ap- 
pellate court  would  seem  not  only  to  be  opposed  to  the 
requirement  of  the  statute  but  to  be  inconsistent  with 
orderly  procedure  and  to  confound  the  relation  of  trial  and 
appellate  tribunals. 

But,  accepting  the  case  as  properly  here,  we  pass  to  the 
consideration  Y)f  the  present  contention  of  the  Govern- 
ment. Section  2291  is  certainly  a  necessaiy  if  not  a 
determinative  element  in  that  consideration.  It  provides 
as  foUows:  '^  '•  .  •  If  .  .  •  the  person  making 
such  entry  .  .  .  proves  by  two  credible  witnesses 
that  he,  she  or  they  have  resided  upon  or  cultivated  the 
same  for  the  term  of  five  years  •  .  .  and  makes  affi- 
davit that  no  part  of  such  land  has  been  alienated  .  .  . 
and  that  he,  she  or  they  will  bear  true  all^iance  to  the 
Government  of  the  United  States;  then,  in  such  case, 
he,  she  or  they  .  •  .  shall  be  entitled  to  a  patent." 
It  will  be  observed  that  the  facts  required  to  be  proved 
are  stated,  by  what  means  proved,  and  the  manner  of 
proof  €Uid  its  quantum.  The  facts  to  be  proved  are 
(1)  cultivation  of  and  residence  upon  the  land  and  (2)  non- 
alienation  and  allegiance;  the  means  of  proof  of  the  first 
being  two  credible  witnesses;  of  the  second,  affidavit  of 
the  claimant.  In  other  words,  the  section  is  not  only 
explicit  as  to  what  is  to  be  proved  but  in  what  manner 
proved;  and  what  is  required  of  the  claimant  himself, 
to-wit,  an  affidavit,  is  distinguished  from  what  he  must 
establish  by  others,  to-wit,  two  credible  witnesses.  Such, 
then,  are  the  conditions  seemingly  legislatively  made  the 
exact  measure  of  the  obligation  of  the  homestead  claimant. 
It  certainly  will  not  be  asserted  that  they  can  be  detracted 
from.  It  is  asserted  that  they  may  be  added  to,  and  have 
been  added  to  by  virtue  of  certain  sections  of  the  Revised 
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Statutes.  We  insert  the  sections  in  the  mai^.^  It  will 
be  seen  that  they  confer  administrative  power  only.  This 
is  indubitably  so  as  to  §§  161,  441,  453  and  2478;  and 
certainly  under  the  guise  of  regulation  legislation  cannot  be 
exercised.  United  States  v.  United  Verde  Copper  Co.,  196 
U.  S.  207.  Especial  stress,  however,  is  put  upon  §  2246. 
By  that  section  the  register  or  receiver  is  authorized  and 
it  is  made  his  "duty  to  administer  any  oath  required  by 
law  or  the  instructions  of  the  Greneral  Land  Office  in  con- 
nection with  the  entry  or  purchase  of  any  tract  of  land." 
These  sections,  it  is  contended,  as  we  have  seen,  were  the 
law  of  the  indictment. 

Acting  under  the  authority  presiuned  to  be  given  by 
§  2246  and  the  other  sections,  a  regulation  was  promul- 
gated which  prescribed  forms  of  taking  preemption  and 

^  Sec«  161.  The  head  of  each  Department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  govenunent  of  his  De- 
partment, the  conduct  of  its  officers  and  derks,  the  distribution  and 
performance  of  its  business,  and  the  custody,  use,  and  preservation  of 
the  records,  papers,  and  property  appertaining  to  it. 

Sec.  441.  The  Secretary  of  the  Interior  is  charged  with  the  supervi- 
sion of  public  buoness  relating  to  the  following  subjects: 

******** 

Second.  The  public  lands    .    .    • 

Sec.  453.  The  Commissioner  of  the  General  Land  Office  shall  per- 
form, under  the  direction  of  the  Secretary  <j£  the  Interior,  ail  executive 
duties  appertaining  to  the  surveying  and  sale  of  the  public  lands  of 
the  United  States,  or  in  anywise  respecting  such  public  lands,  and, 
also,  such  as  relate  to  private  claims  of  land,  and  the  issuing  of  patents 
for  all  grants  of  land  under  the  authority  of  the  Government. 

Sec.  2246.  The  register  or  receiver  is  authorized,  and  it  shall  be 
their  duty,  to  administer  any  oath  required  by  law  or  the  instructions  of 
the  General  Land  Office,,  in  connection  with  the  entry  or  purchase  of 
any  tract  of  the  public  lands;  but  he  shall  not  charge  or  receive,  directly 
or  indirectly,  any  compensation  for  administering  such  oath. 

Sec.  2478.  The  Commissioner  of  the  General  Land  Office,  under  the 
direction  of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regulations,  every  part  of  the 
provisions  of  this  Title  not  otherwise  specially  provided  for. 
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final  hcmiestead  proof  by  questions  and  answers,  and  pro- 
vided that  ''the  claimant  will  be  required  to  testify,  as  a 
witness,  in  his  own  behalf  in  the  same  manner."  It  was 
testimony  exacted  in  pursuance  of  this  regulation  and  in 
the  manner  directed  by  it  which  constitutes  the  charge 
of  the  indictment.  It  will  be  observed,  therefore,  that  the 
claimant  was  required  to  testify  as  other  witnesses.  In 
other  words,  three  witnesses  were  required;  §  2291  requires 
two  only  and,  as  we  have  said,  points  out  what  proof,  in 
addition,  the  claimant  himself  shall  give.  It  is  manifest 
that  the  regulation  adds  a  requirement  which  that  section 
does  not,  and  which  is  not  justified  by  §2246.  To  so 
construe  the  latter  section  is  to  make  it  confer  unbounded 
legislative  powers.  What,  indeed,  is  its  limitation?  If  the 
Secretary  of  the  Interior  may  add  by  regulation  one  con- 
dition, may  he  not  add  another?  If  he  may  require  a 
witness  or  witnesses  in  addition  to  what  §  2291  requires, 
why  not  other  conditions,  and  the  disposition  of  the 
public  lands  thus  be  taken  from  the  legislative  branch  of 
the  Groveinment  and  given  to  the  discretion  of  the  Land 
Department?  It  is  not  an  adequate  answer  to  say  that  the 
regulation  must  be  reasonable.  The  power  to  make  it  is 
expressed  in  general  terms.  If  given  at  all  it  is  as  broad  as 
its  subject  and  may  vary  with  the  occupant  of  the  ofiice. 
This  is  to  make  conditions  of  title,  not  to  regulate  those 
constituted  by  the  statute. 

In  United  States  v.  United  Verde  Copper  Co.,  «upra, 
this  court  considered  the  power  of  the  Secretary  of  the 
Interior  under  an  act  of  Congress  giving  the  right  to  cut 
timber  from  the  public  lands  for  certain  purposes,  which 
were  enumerated  ''or  domestic  purposes,"  and  making  the 
right  subject  to  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  might  prescribe  "for  the  protection  of  the 
timber  and  of  the  imdergrowth  growing  on  such  lands,  and 
for  other  purposes J^  (Italics  ours.)  The  Secretary  made  a 
rq^ulation  which  provided,  among  other  things,  that  no 
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timber  should  be  "permitted  to  be  used  for  smelting  purr- 
poses,  smelting  being  a  separate  and  distinct  industry 
from  that  of  mining."  The  justification  urged  for  the 
regulation  was  that  the  word  "domestic"  meant  house- 
hold. This  court  rejected  the  contention  and  decided  that 
the  regulation  transcended  the  power  of  the  Secretary. 
We  said,  "If  Rule  7  (the  regulation  involved)  is  valid,  the 
Secretary  of  the  Interior  has  power  to  abridge  or  enlarge 
the  statute  at  will.  If  he  can  define  one  term,  he  can  an- 
other. If  he  can  abridge,  he  can  enlarge.  Such  power  is 
not  regulation;  it  is  legislation." 

In  that  case  the  power  of  the  Secretary  of  the  Interior 
was  directly  associated  with  the  right  conferred.  Yet  it 
was  held  that  such  power  could  not  qualify  or  limit  the 
right.  In  other  words,  a  distinction  between  the  legis- 
lative and  administrative  function  was  recognized  and 
enforced.  And,  similarly,  this  distinction  must  be  recog- 
nized and  enforced  in  the  case  at  bar.  The  distinction  is 
fundamental.  Where  the  charge  is  of  crime,  it  must  have 
clear  legislative  basis.  In  illustration  we  may  cite  William^ 
son  V.  United  States,  207  U.  S.  425;  United  Stales  v.  Keitel, 
211  U.  S.  370;  United  States  v.  Eaton,  144  U.  S.  677; 
MarriU  v.  Janes,  106  U.  S.  466;  United  States  v.  Biggs,  211 
U.  S.  507;  Dwyer  v.  United  States,  170  Fed.  Rep.  160. 

Judgment  affirmed. 
••• 

THE  FAIR  t;.  KOHLER  DIE  AND  SPECIALTY 
COMPANY. 

APPSAL  FBOM  THE  CIECUIT  COUBT  OF  THE  UNITED  STATES 
FOB  THE  NOBTHEBN  DI8TBICT  OF  IliLINGIS. 

No.  169.    Aigued  March  6,  1913.— Decided  March  24,  1913. 

Where  plaintiff  relies  upon  infringement  of  his  patent  and  nothing 
else,  the  cause,  whether  good  or  bad,  is  one  under  the  laws  pf  the 
United  States  and  the  Circuit  Court  has  jxuisdiction;  and  jurift- 
diction  cannot  be  defeated  by  matter  set  up  in  the  answer. 
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Tlie  party  bringiDg  the  suit  is  master  to  decide  what  law  he  will  rely 
upon. 

Jurisdiction  is  authority  to  dedde  either  way,  and,  if  it  exists  as  an 
inddent  to  a  Federal  statutory  cause  of  action,  it  cannot  be  defeated 
by  a  plea  denying  the  merits. 

Defendant  spedally  pleading  to  plaintifTs  Inll  for  infringement  of 
patent  by  selling  below  a  stipulated  price  denied  there  was  any  in- ' 
fringement  of  the  patent  and  set  up  that  the  cause  was  not  one  aris- 
ing under  the  patent  laws  of  the  United  States  and  the  Federal 
.  court  had  no  jurisdiction.  The  court  overruled  the  plea  and,  defend- 
ant not  having  answered  further,  made  a  decree  for  plaintiff.  In  this 
court  held  that  the  appeal  was  on  the  question  of  jurisdictiop  alone, 
and  as  jurisdiction  existed  bdow  and  rested  solely  on  the  patent  law, 
there  being  no  diverse  dtisenship,  the  decree  must  be  afiSzmed. 

THB-facts  are  stated  in  the  opinion. 

Mr.  David  S.  Wegg,  with  whom  Mr.  Walter  H.  Charrir 
herlain  was  on  the  brief,  for  appellant. 

Mr.  Frank  T.  Brown  and  Mr.  Francis  A.  Hopkins  for 
appellee  submitted* 

Mr.  JxTsncE  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  the  appellee,  an  Illi- 
nois corporation,  against  The  Fair,  also  an  Illi^ois  cor- 
poration, for  an  injunction  against  The  Fair's  making 
and  vending  certain  patented  gas  heating  devices,  or 
selling  such  devices  of  the  plainti£f's  manufactiu^  at  less 
than  onie  dollar  and  a  half  each;  for  an  account  and  for 
triple  damages.  The  bill  alleges  that  the  plaintiff  ha&i  the 
sole  and  exclusiVe  right  to  make  and  sell  the  devices 
throughout  the  United  States  and  that  the  defendant  with 
full  notice  has  sold  and  is  selling  the  same  without  license 
in  violation  of  the  plaintiff's  right.  It  then  goes  on  to 
allege  that  the  .plaintiff,  when  it  sells,  imposes  the  condi- 
tion that  the  goods  shall  not  be  sold  at  less  than  one  dollar 
and  fifty  cents,  and  attaches  to  the  goods  a  notice  to  that 
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effect  and  that  any  sale  in  violation  of  the  condition^  or 
use  of  the  article  if  so  sold,  will  be  an  infringement  of  the 
patent.  It  further  avers  that  the  defendant  obtained  a 
stock  of  the  devices  with  notice  of  the  conditions  and  sold 
them  for  a  dollar  and  a  quarter  each  in  infringement  of 
the  plaintiff's  rights  under  the  patent. 

The  Fair  appeared  specially  and  pleaded  that  all  the 
devices  in  question  sold  by  it  were  piu'chased  from  the 
plaintiff  by  a  jobber,  that  the  jobber  paid  the  full  price 
to  the  plaintiff,  that  upon  these  facts  there  was  no  question 
arising  under  the  patent  or  other  laws  of  the  United  States, 
and  that  the  court  had  no  jurisdiction  of  the  case.  The 
case  was  set  down  for  hearing  on  the  plea,  so  t^t  the  fore- 
going allegations  of  fact  must  be  taken  to  be  true.  Farley 
V.  Kittsm,  120  U.  S.  303,  314.  The  court  in  deference  to 
Victor  Talking  Machine  Co.  v.  The  Fair,  123  Fed.  Rep. 
424,  maintained  its  jurisdiction,  and  as  the  defendant  did 
not  answer  within  the  time  allowed,  took  the  bill  as  con- 
fessed and  made  a  decree  for  the  plamtiff.  The  judge 
stated  that  he  did  not  feel  at  liberty  to  give  a  formal  cer- 
tificate but  added  what  appears  from  the  record,  that  the 
defendant  did  nothing  except  to  file  the  above  plea.  The 
appeal  is  upon  the  question  of  jurisdiction  alone.  There 
is  no  imcertainty  or  ambiguity  and  we  are  of  opinion  that 
the  case  is  properly  here.  Petri  v.  Credman  Lumber  Co., 
199  U.S.  487,  492. 

Obviously  the  plaintiff  sued  upon  the  patent  law,  so  far 
as  the  purport  and  intent  of  the  bill  is  concerned.  It  was 
a  resident  of  the  same  State  as  the  defendant  and  could 
have  had  no  other  ground.  In  the  earlier  paragraphs  of 
the  bill  it  charged  an  infringement  of  its  patent  ri^ts  in 
general  terms,  and  it  sought  triple  damages,  which  it  could 
have  done  only  by  virtue  of  the  statute.  It  is  true  that 
later  it  set  up  the  sale  at  a  dollar  and  a  quarter  as  an  in- 
fringement and  that  we  may  guess  that  this  is  the  only  one, 
although.it  does  not  say  so.    But  if  that  is  the  plaintiff's 
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only  cause  of  action,  still  the  plaintiff  relies  upon  it  as  an 
infringement  and  nothing  else  so  that,  good  or  bad,  the 
cause  of  action  alleged  is  a  cause  of  action  under  the  laws 
of  the  United  States. 

Of  course  the  party  who  brings  a  suit  ismaster  to  decide 
what  law  he  will  rely  upon  and  therefore  does  determine 
whether  he  will  bring  a  'suit  arising  under'  the  patent  or 
other  law  of  the  United  States  by  his  declaration  or  bill. 
That  question  cannot  depend  upon  the  answer,  and  accord- 
ingly jurisdiction  cannot  be  conferred  by  the  defence  even 
when  anticipated  and  replied  to  in  the  bill.  Devin^  v. 
Lc8  Angeles,  202  U.  S.  313,  334.  Conversely,  when  the 
plaintiff  bases  his  cause  of  iaction  upon  an  act  of  Congress 
jurisdiction  cannot  be  defeated  by  a  plea  denying  the 
merits  of  the  claim.  It  might  be  defeated,  no  doubt^  in  a 
case  depending  on  diversity  of  citizenship  by  a  plea  to  the 
citizenship  of  parties.  Interior  Constmclion  and  Improve- 
went  Co.  V.  GOmey,  160  U.  S.  217,  219.  We  are  speaking 
of  a  case  where  jurisdiction  is  incident  to  a  Federal  stat- 
utory cause  of  action.  Juriisdiction  is  authority  to  decide 
the  case  either  way.  Unsuccessful  as  well  as  successful 
suits  miky  be  brou^t  upon  the  act,  and  a  decision  that  a 
patent  Is  bad,  whether  on  the  facts  or  the  law,  is  as  binding 
as  one  that  it  is  good.  See  FaunUeroy  v.  Lum,  210  U.  S. 
230,  235.  No  doubt  if  it  should  appear  that  the  plaintiff 
was  not  really  reljdng  upon  the  patent  law  for  his  alleged 
rights,  or  if  the  clsdm  of  right  were  frivolous,  the  case  might 
be  dismissed.'  In  the  former  instance-the  suit  would  not 
really  and  substantially  involve  a  controversy  within  the 
jurisdiction  of  the  coiirt.  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  186  U.  S.  282, 287, 288,  and  in  the  latter 
the  jurisdiction  would  not  be  denied,  except  possibly  in 
form.  Doming  Y.Carlisle  Packing  Co.,  226  V.  S.  102, 109. 
But  if  the  plaintiff  really  makes  a  substantial  claim  under 
an  act  of  Congress  there  is  jurisdiction  whether  the  claim 
ultimately  be  held  good  or  bad. 
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Thus  in  Vicksburg  Waterworks  Co.  v.  Vicksburg,  186  U.  S. 
65, 68,  it  was  pointed  out  that,  while  the  certificate  inquired 
whether  a  Federal  question  was  involved  upon  the  plead- 
ings, and  while  the  counsel  had  argued  the  merits  of  the 
casf^,  the  function  of  this  court  ^'is  restricted  to  the  inquiry 
whether,  upon  the  allegations  of  the  bill  of  complaint,  as- 
suming them  to  be  true  in  point  of  fact,  a  Federal  question 
is  disclosed  so  as  to  give  the  Circuit  Court  jurisdiction  in  a 
suit  between  citizens  of  the  same  State."  For  that  reason 
the  court-  declined  to  pass  upon  the  validity  of  the  contract 
the  obligation  of  which  was  allied  to  have  be^i  impaired. 
Ibid.  82. '  S.  C,  202  U,  S.  453,  458.  Mercantile  Trust  & 
Deposit  Co.  V.  Columbus,  203  U.  S.  311,  322,  323.  Knox- 
mile  Water  Co.  v.  KnoxviUe,  200  U.  S.  22,  32. 

In  this  case  the  plea  though  purporting  to  go  to  the 
jurisdiction  of  the  court  merely  means  that  the  patent 
law  does  not  give  a  patentee  a  right  to  impose  such  a  con- 
dition as  the  plaintiff  attempted  to  impose  upon  second 
purchasers  of  the  device.  The  plaintiff  no  doubt  maintains 
that  the  law  does  give  him  that  right,  and  that  even  if  the 
alleged  infringements  are  confined  to  the  acts  admitted 
by  the  plea  they  are  infringements  none  the  less.  The  bill 
hardly  can  be  confined  to  that  claim,  but  if  it  were,  it  is 
made  in  good  faith  and  is  not  frivolous,  it  is  a  claim  of 
rigjit  under  the  patent  law  and  the  Circuit  Com*  properly 
took  jurisdiction  of  the  case.  Excelsior  Wooden  Pipe  Co. 
V.  Pacifi/:  Bridge  Co.,  185  U.  S.  282, 295.  White  v.  Rankin, 
144  U.S.  628,  635,  636,  639. 

Decree  affirmed. 
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FRIEND  v.  TALCOTT. 
gebhobabi  to  the  cibcxtit  court  of  appeals  fob  the 

SEVENTH  CIBOXTIT. 
No.  155.    Argued  January  30,  31,  1013.— Decided  April  7,  1013. 

XJtider  the  bankruptcy  Act  of  1898,  as  amended  in  1903,  a  creditor 
18  not  bound  to  dect  which  remedy  he  will  pursue  against  the  bank- 
rupt on  a  contract  whi^re  the  rig^t  to  sue  in  tort  also  exists;  nor 
does  he  waive  his  ri^t  to  sue  on  the.  tort  for  balance  of  his  daim 
by  accepting  his  dividend  under  a  coiiqx)8ition.  Crauford  v.  Bvrkey 
195  U.  S.  176. 

Under  the  Bankruptcy  Act  of  4898,  as  amended  in  1903,  there  are 
certain  classes  of  creditors  excluded  from  the  act  altogether  and 
others  who,  although  indiided  therein,  are  excepted  from  the  opera- 
tion of  the  discharge.  In  this  respect  the  act  of  1898  differs  from 
that  of  1841,  and  follows  that  of  1867. 

To  constitute  res  fudicaUi  there  must  be  iden^y  of  cause  between 
the  two  cases.  That  identity  does  not  exist  between  the  granting 
of  a  general  dischaige  in  bankruptcy  and  an  action  for  the  balance 
of  a  debt  excepted  by  the  act  from  the  operation  of  the  discharge. 

A  creditor^  after  unsuccessfully  opposing  a  composition  and  a  disoharge 
in  bankrupted  on  the  ground  of  fraud  in  creating  the  debt,  accepted 
the  dividend  and  then  sued  for  the  balance  on  the  ground  that  the 
debt  was  excepted  from  the  di»:harge:  Hdd  that  there  was  no  waiver 

,  of  the  right  to  sue  on  the  tort  by  accepting  the  dividend,  nor  was  the 
granting  of  the  discharge  res  judicata  of  the  daim  for  the  balance 
ofthedebt. 

179  Fed.  Rep.  676,  affirmed. 

The  facte,  which  mvolve  the  right  of  a  daiinant  who 
has  accepted  a  dividend  under  .a  composition  to  recover 
against  the  bankrupt  aft^  the  discharge  on  the  ground  of 
deceit  jirior  to  the  bankruptcjr,  are  stated  m  the  opinion. 

.  Mr.  Chester  R,  Ckmlandf  with  whom  Mr.  Jacob  Newman^ 
Mr.  Salman  0.  Zimnson  and  Mr.  Benjamin  V.  Becker  were 
on  the  brief,  for  petitioners: 
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Talcott  has  had  his  day  in  court  on  the  issue  as  to 
whether  or  not  his  claim  is  barred  by  the  discharge  of  the 
bankrupts,  and  they  ought  not  to  be  twice  vexed  with 
the  same  controversy. 

The  business  was  all  partnership  business;  the  supposed 
financial  statement  was  made  by  the  bankrupts  or  on 
behalf  of  them  as  a  partnership;  and  their  discharge  in 
bankruptcy  was  as  partners.  In  Re  Bertenahaw,  157 
Fed.  Rep.  363;  see  dissent;  Vaccaro  v.  Security  Bank, 
103  Fed,  Rep.  436;  Didcas  v.  Barnes,  140  Fed.  Rep.  849; 
Tumlin  v.  Bryan,  165  Fed.  Rep.  166;  Re  Purley  A  Hays, 
138  Fed.  Rep.  927;  Re  Forbes,  128  Fed.  Rep.  137;  Francis 
v.  McNeal,  186  Fed.  Rep.  481. 

The  adjudication  of  the  Bankruptcy  Court  cannot  be 
said  to  be  binding  upon  one  part  or  capacity  and  not  bind- 
ing upon  the  other  part  or-capacity.  24  Am.  &  Eng.  Ency. 
735  et  seq.;  Corcoran  v.  C.  &  0.  Canal  Co.,  94  U.  S.  741, 
745;  United  States  v.  California  Co.,  192  U.  S.  355. 

The  jurisdiction  of,  the  Bankruptcy  Court  was  invoked 
'to  hear  and  determine  whether  or  not  the  bankrupts 
should  be  denied  a  discharge  because  they  had  obtained 
property  on  credit  by  means  of  a  materially  false  state- 
ment in  writing,  and  the  creditor  is  bound  by  the  adjudica- 
tion on  that  issue.  Starhiick  y.  Starhuck,  173  N.  Y.  503; 
Heurift  v.  Northrup,  75  N.  Y.  506,  510;  11  Ani.  &  Eng. 
Enc.  of  Law,  446,  447. 

While  the  precise  pause  of  action  set  forth  in  the  present 
declaration  may  hot  have  been  involved  in  the  bankruptcy 
proceeding,  nevertheless  the  precise  issue  as  to  the  effect 
upon  a  discharge  of  the  facts  relating  to  the  statement  to 
the  agency  was  involved  in  the  bankruptcy  proceeding  as 
well  as  in  nie  present  action;  it  is  therefore  such  a  res 
judicata  as  is  known  as  an  estoppel  by  verdict.  24  Am. 
&  Eng.  Enc.  of  Law,  714,  780;  Southern  Pac.  R.  R.  Co. 
V.  United  States,  168  U.  S.  1,  48;  Stone  v.  United  States, 
64Fed.  Rep..667,  670. 


Digitized  by 


Google 


FRIEND  V.  TALCOTT.  29 

228  U.  B.  ArganMQt  for  P^itioiien. 

The  adjudication  wai^  no  less  conclusive  because  it 
was  upon  a  question  of  law  rather  than  upon  a  question  of 
fact.  Bisad  v.  Spnng  ValUy,  124  U.  S.  225,  232;  24  Am. 
&  Eng.  Enc.  799;  Chmld  v.  EvansmUe  RrR.  Co.,  91  U.  S. 
626,  633;  Nor.  Pac.  R.  R.  Co.  v.  Slaght,  20$  U.  S.  122. 

The  ^conclusive  effect  of  the  adjudication  is  not  de- 
stroyed by  the  fact  that  the  decree  of  the  Bankruptcy 
Court  was  erroneous.  Ounter  v.  AUarUic  Coast  Line,  200 
TJ.  S.  273,  290;  Deposit  Bank  v.  Frankfort,  191  U.  S.  499, 
610. 

The  record  of  the  bankruptcy  proceedings  evidenced  an 
Section  of  remedies  by  respondent,  which  barred  his  suit 
for  fraudulent  representations. 

By  filing  a  claim  for  goods  sold  and  thus  aflBrming  the 
contract,  respondent  waived  all  claims  for  deceit.  Tindle 
V.  Birkelt,  205  U.  S.  183;  Adler  v.  FenUm,  24  How.  407; 
Lincoln  v.  Claflin^  7  Wall.  132;  StTnon  v.  Goodyear  Co., 
105  Fed.  Rep.  573. 

The  judgment  of  the  Bankruptcy  Court  allowing  his 
claim  for  goods  sold,  operated  as  a  merger  of  all  his  causes 
of  action. 

A  judgment  merges  not  only  the  cause  of  action  sued 
on  but  all  concurrent  remedies,  even  if  consistent.  Barth 
V.  Loeffelhottz,  108  Wsconsin,  562;  Caylus  v.  N.  Y.,  K.  & 
S.  R.  R.  Co.,  76  N.  Y-  609;  Bowen  v.  MandetriUe,  95  N.  Y. 
237;  Morgan  v.  Skidmore,  3  Abb.  N.  Cas.  (N.  Y.)  92; 
Brumbach  v.  Flotoer,  20  HI.  App.  219. 

The  order  of  a  coiul;  of  bankruptcy  allowing  a  claim  is 
a  judgment.  KuefUing  v.  Ld)erman,  2  Wkly.  N.  C.  (Pa.) 
616;  Mitchell  v.  Mayo,  16  Illinois,  83;  Wheder  v.  Dawson, 
63  Illinois,  54.  The  fact  that  such  judgment  is  not  as  ef- 
ficient as  another  remedy  might  be,  does  not  ishange  the 
rule.    Karr  v.  Barstow,  24  Illinois,  *  580. 

One  appearing  in  the  bankruptcy  proceedings  and 
opposing  the  discharge  elects  to  treat  his  claim  as  one  not 
excepted  from  the  operation  of  the  discharge. 
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The  Older  oonfinning  the  composition  discharged  the 
bankrupts  from  Talcott'sdaim.  Talcott's  claim  was  prov- 
able. Crawford  v.  Burke,  195  U.  S.  176.  It  is  not  excepted 
from  the  operation  of  a  discharge.  Tindle  v.  Birkettf  205 
U.  S.  183. 

The  confirmation  of  a  compoation  has  the  same  effect 
as  a  discharge*    Bankruptcy  Act  1898|  §  14c. 

Mr.  Albert  M.  Kales,  with  whom  Mr.  Horace  Kent 
Tenney  and  Mr.  Roger  Sherman  were  on  the  brief,  for 
respondent: 

The  confirmation  of  the  compodtion  is  no  bar  to  the 
present  suit. 

There  is  no  estoppel  by  judgment. 

The  two  causes  are  not  the  same. 

There  must  be  identity  of  parties,  subject-matter  and 
cause  of  action.  Markley  v.  People.  171  Illinois,  260; 
Wright  v.  Griffey,  147  Illinois,  496. 

Tlie  subject-matter  of  the  two  proceedings  is  different. 
Re  Muesey,  99  Fed.  Rep.  71. 

In  the  bankruptcy  case  the  rights  of  the  debtors  to  a 
discharge  are  invoived.  In  the  present  suit,  the  right 
of  Talcott  to  recover  damages  is  involved. 

Identity  in  interest  of  the  parties  is  also  wanting. 

There  is  no  estoppel  by  verdict.  Riverside  Co.  v. 
Townshend,  120  Illinois,  9;  Harrison  v.  Remington  Paper 
Co.,  140  Fed.  Rep.  385;  Southern  Pacific  R.  R.  Co.  v.  United 
States,  168  U.  S.  1. 

A  judgment  rendered  upon  demurrer  is  sometimes 
conclusive  of  the  facts  confessed  by  the  demurrer.  Bissel 
V.  Spring  VaUey,  124  U.  S.  225. 

Talcott's  cause  of  action  was  therefore  established  in 
the  Bankruptcy  Ck)urt.    Re  Thomas,  92  Fed.  Rep.  913. 

The  order  of  discharge  was  a  mere  official  form.  Offi- 
cial Form  No.  62^  Collier  on  Bankruptcy  (9th  ed.),  p, 
1160, 
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One  who  has  a  claim  that  is  not  dischargeable  will  not 
be  heard  to  object  to  a  discharge.  In  re  Servis^  140  Fed. 
Rep.  222. 

The  finding  of  the  court  in  the  order  of  discharge 
that  the  bankrupts  had  not  done  any  act  barring  a  dis- 
charge,  not  being  supported  by  evidence,  is  not  binding. 
Burleigh  v.  Foreman,  12  Am.  B.  R.  88;  3  Cyc.  362. 

The  biuxlen  of  proof  is  on  him  who  claims  an  estoppel 
by  verdict.  The  bmxlen  has  not  been  sustained  by  the 
defendant.  Bussed  v.  Place,  94  U.  S.  606;  Harrison  v. 
RemingUm  Paper  Co.,  140  Fed.  Rep.  385,  400;  Cromwell 
v.  Sac  County,  94  U.  S.  351;  Southern  Co.  v.  St.  Paul 
Co.,  55  Fed.  Rep.  690;  Enfield  v.  Jordan,  119  U.  S.  680, 


A  misrepresentation  to  a  third  person  is  as  effectual  as 
a  basis  for  an  action  of  deceit  as  a  direct  representation 
to  the  one  who  is  deceived.  Katzenstein  v.  Reid,  41  Tex. 
Qv.  App.  106. 

If  the  record  leaves  it  imcertain  whether  the  judg- 
ment in  the  first  case  was  based  on  a  fact  essential  to 
plaintiff's  recovery  in  the  second  case,  there  is  no  estoppel. 
Hudson  V.  Remington  Paper  Co.^  71  Kansas,  300,  304. 

Proving  a  claim  in  the  Bankruptcy  Court  or  taking 
judgment  in  assumpsit  does  not  waive  the  claimant's 
right  to  sue  for  deceit.  Katzenstein  v.  Reid,  supra;  Stand- 
ard Searing  Machine  Co.  v.  Kaltel,  132  App.  Div.  (N.  Y.) 
539;  In  re  Lewensohn,  99  Fed.  Rep.  73,  74,  aff'd  104 
Fed.  Rep.  1006;  Standard  Sewing  Machine  Co.  v.  Alex- 
ander, 68  S.  Car.  506;  Frey  v.  Torrey,  70  App.  Div. 
(N.  Y.)  166;  S.  C,  175  N.  Y.  501;  MaUary  v.  Leach,  35 
Vermont,  156;  Bowen  v.  MandeviUe,  95  N.  Y.  237;  Sheldon 
v.  Clews,  13  Abb.  (N.  C.)  41;  Whittier  v.  Collins,  15  R.  1. 
90;  Union  Cent.  Life  Ins.  Co.  v.  Scheidler,  130  Indiana,  214; 
Standard  Sewing  Machine  Co.  v.  Owings,  140  N.  Car. 
503;  Norton  v.  Huxley,  13  Gray  (Mass.),  285;  Brumbach 
V.  Flower,  20  lU.  App.  219,  aff'd  131  Illinois;  646;  Bacon 
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V.  Moody  J  117  Georgia^  207;  Drainage  District  v.  Dowd^ 
134  Hi.  App.  499. 

The  same  was  held  under  the  Bankruptcy  Act  of  1867. 
Strang  v.  Bradner,  114  U,  S.  555,  560;  Stokes  v.  Mason, 
10  R.  1. 261 ;  McBean  v.  Fox,  1  Hi.  App.  177. 

The  decision  in  the  case  of  Frey  v.  Torrey,  supra, 
is  not  affected  by  subsequent  decisions.  Tindie  v.  Birkett, 
183  N.  Y.  267;  MaxweU  v.  Martin,  130  App.  Div.  (N.  Y.) 
80;  Crawford  v.  Burke,  195  U.  S.  176;  Tindie  v.  Birkett, 
205  U.S.  183. 

There  is  no  inconsistency  between  a  suit  in  assumpsit 
based  on  a  contract,  and  an  action  for  deceit  for  false 
representations  in  inducing  the  making  of  the  con- 
tract. Bowen  v.  MandemUe,  95  N.  Y.  237;  SiUz  v. 
Springer,  236  Illinois,  276;  MaUory  v.  Leach,  35  Vermont, 
156. 

Filing  a  claim  in  the  Bankruptcy  Court  and  having 
it  allowed  does  not  effect  a  merger  with  a  claim  for  deceit 
in  obtaining  the  property  by  false  representations. 

Those  who  have  claims  not  released  by  a  discharge, 
are  not  "parties  in  interest.'*  Collier  on  Bankruptcy 
(9th  ed.),  p.  262;  In  re  Servis,  140  Fed.  Rep.  222. 

The  confirmation  of  composition  did  not  discharge 
Taicott's  claim  for  deceit. 

The  Bankruptcy  Act  e^ressly  excepts  liabilities  for 
procuring  property  by  false  representations  from  the 
effect  of  a  discharge.    Bankruptcy  Act,  §  17a  (2). 

Before  the  amendment,  the  act  excepted  from  dis- 
charges only  judgments  based  on  false  representations. 
Crawford  v.  Burke,  195  U.  S.  176. 

A  discharge  does  not  release  liabilities  arising  out  of 
deceit  or  any  tort  excepted  by  the  statute.  In  re  Lewen- 
sohn,  99  Fed.  Rep.  7S;  Tayhr  v^  Farmer,  81  Kentucky, 
^5S;, Turner  v.  Atwood,  124  Massachusetts,  411;  Nelson 
V.  Petterson,  131  111.  App.  443,  450,  aff'd  in  229  Illinois, 
240;  82  N.  E.  Rep.  229;  Katzenstein  v.  Reid,  supra, 
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One  holding  a  judgment  that  is  not  dischargeable 
under  the  act  may  oppose  a  discharge  and  still  recover 
on  the  judgment.  Tinker  v.  ColioeU,  193  U.  S.  473; 
Attdvbon  V.  Shufddt,  181  U.  S.  576. 

The  proper  practice  is  to  grant  a  discharge  and  try 
the  question  whether  a  given  claim  is  barred  by  the  dis- 
charge when  a  suit  is  commenced  on  such  claim.  Collier 
on  Bankruptcy  (9th  ed.)}  p.  311;  In  re  RhtUassely  96  Fed. 
Rep.  597;  In  re  Thomas,  92  Fed.  Rep.  912;  In  re  Tinker, 
99  Fed.  Rep.  79. 

Sectionc  14  and  17  are  not  in  conflict.  Under  them  a 
creditor  has  two  rights,  first,  to  prevent  a  discharge,  and, 
second,  to  recover  for  the  fraud  practiced  on  him. 

Mr.  CraEF  Justice  White  deUvered  the  opinion  of  the 
court. 

On  February  1,  1904,  the  commercial  firm  of  Friend, 
Moss  &  Morris,  and  its  members,  were  adjudicated  bank- 
rupts. As  the  issues  here  to  be  Considered  are  unaffected 
thereby  and  the  subject  was  treated  as  irrelevant  by  the 
courts  below  and  no  question  concerning  it  is  insisted  on 
by  the  respondent,  we  put  out  of  view  an  order  subse- 
quently made  setting  aside  the  adjudication  as  to  the 
members  of  the  firm  individually. 

Talcott,  the  respondent,  was  allowed  a  claim  for 
$3,204.91,  the  unpaid  price  of  goods  sold  to  the  firm  on 
credit.  The  firm,  availing  of  the  right  to  make  a  com- 
position with  its  creditors,  given  by  §§  12  and  13  of, the 
Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  544,  549, 
asked  the  0ourt  .to  approve  a  proposed  composition. 
Talcott,  among  others,  opposed,  upon  the  ground-  that 
the  bankrupt  had  procured  the  sale  on  credit  of  the  goods, 
the  price  of  which  formed  the  basis  of  his  (Talcott's) 
allowed  claim,  by  means  of  false  reports  made  to  a  com- 
mercial agency  of  the  financial  condition  of  the  firm.  The 
VOL.  ccxxviii — ^3 
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specification  of  the  grounds  of  objection  just  stated  is 
reproduced  in  the  mar^.^ 

Before  a  master  the  bankrupt  contended  that  the  ob- 
jection of  Talcott  was  insufficient  because  even  if  the  facts 
were  true  they  were  inadequate  to  prevent  the  approval 
of  the  compositi(».  The  master,  accepting  that  view, 
without  taking  testimony,  reported  in  favor  of  approval 
The  report  on  the  subject  was  as  follows : 

''As  to  specification  No,  8  of  James  Talcott,  referred  to, 
J  am  of  the  opinion  that  a  reasonable  and  proper  con- 
struction of  section  146  (3)  would  require  the  'materially 
false  statements  in  writing'  to  be  made  directly  to  the 
creditor  in  question,  and  I  deem  the  allegations  in  this 
specification  which  are  to  the  effect  that  the  alleged  false 
statement  was  made  to  a  commercial  agency  to  be  in- 

1  That  said  bankrupts  obtiuned  from  said  James  Talcott  and  from 
other  creditors  property  upon  credit  upon  a  materially  false.statement 
in  writing  made  to  said  creditors  for  the  purpose  d  obtaining  such 
property  upon  credit;  that  isaid  statement  was  so  made  on  or  about 
the  21st  day  of  January,  1903,  to  Woods  Dry  Goods  Commercial 
Agency,  which,  as  said  bankrupts  knew,  was  a  commerdal  agency 
engaged  in  the  business  of  receiving  statements  of  the  financial  con- 
dition of  persons  applying  for  the  purchase  of  goods  upon  credit  and 
to  be  communicated  to  those  from  whom  they  sought  such  credit; 
tliat  said  statement  was  duly  comniimicated  to  said  James  Taloott 
and  to  others  by  said/Commerdal  Agency  for  the  purpose  of  being 
acted  upon  by  them  in  selling  goods  to  said  bankrupts  upon  credit, 
and  that  thereafter  said  James  Talcott  and  others  did  sell  and  deliver 
goods  to  said  bankrupts  upon  credit,  relying  upon  said  statement; 
that  by  the  statement  so  made  in  writing  by  said  bankrupts  it  was 
averred  that  they  had  a  net  surplus  on  January  lst$  1903,  of  ninety- 
two  thousand  nine  hundred  and  eighty-eight  and  95-100  dollars  over 
and  above  ail  debts  and  liabilities,  whereas,  in  truth  and  in  fact,  they 
had  no  surpluil  oVer  and  above  thdr  debts,  but  were  wholly  iijisolvent. 
All  of  whidi  facts  were  well  known  to  said  bankrupts  at  the  time  said 
statement  was  made,  but  were  not  known  to  said  James  Taloott  and 
other  .creditors  who  sold  goods  to  said  bankrupts  in  reliance  upon 
said  statement,  until  after  the  filing  of  the  petition  in  bankruptcy 
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sufficient,  and  I  am  of  the  opinion  that  the  specification 
should  be  overruled  for  this  reason." 

This  report  was  objected  to  by  Talcott  on  the  ground 
that  the  master  erred  in  refusing  to  take  proof  as  to  the 
alleged  false  statements  and  in  treating  them  as  legally 
insufficient.  The  objections  were  overruled  and  the  report 
was  confirmed.  The  order  of  confirmation,  following  the 
requirements  of  paragraph  d  of  §  12  (30  Stat.  550),  recited 
that  the  composition  was  ''for  the  best  interest  of  the 
creditors,"  and  ''that  the  bankrupt  has  not  been  guilty 
of  any  of  the  acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  a  discharge."  The  result  was  to 
give  the  bankrupt  a  general  discharge  in  virtue  of  sub- 
division c  of  §  14  (30  Stat.  §50),  which  says:  "The  con- 
firmation of  the  composition  shall  discharge  the  bankrupt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the 
terms  of  the  composition  and  those  not  affected  by  a 
discharge." 

In  April,  1905 — about  a  year  after  the  composition — 
Talcott  commenced  this  action  to  recover  from  the  former 
bankrupt  firm  the  damages  suffered  by  him  because  of 
deceit  practiced  in  procuring  the  sale  of  goods  on  credit. 
The  deceit  relied  upon  was  the  deceit  which  had. been 
allied  as  a  basis  for  the  opposition  to  the  composition, 
that  is,  false  reports  made  in  writing  to  a  conmiercial 
a^ncy  as  to  the  financial  condition  of  the  firm,  except 
that  in  one  count  no  mention  was  made  of  the  conmiercial 
agency.  On  the  face  of  the  declaration  the  sales  asserted 
to  have  been  made  were  the  same  sales  the  price  of  which 
formed  the  basis  of  the  claim  filed  and  allowed,  and  if  not 
accurately,  at  least  approximately  the  amoimt  of  the 
damage  sought  to  be  recovered  was  the  difference  between 
the  aggregate  price  of  such  sales  diminished  by  the  extent 
of  the  distribution  paid  upon  the  composition.  In  addi- 
tion to  the  general  issue  the  defendants  set  up  as  res 
judicata  the  order  arising  from  confirmation  of  the  com- 


Digitized  by 


Google 


36  OCTOBER  TERM,  1912. 

Opinion  of  the  Court  228  U.  S. 

position.  The  cause  was  heard  upon  the  issue  of  former 
adjudication,  and  judgment  was  entered  in  faror  of  the 
defendants,  the  judgment  reciting  that  the  matters  and 
things  involved  in  the  suit  had  been  fully  adjudicated  in 
the  bankruptcy  proceedings.  On  reviewing  the  cause  the 
Circuit  Court  of  Appeals  concluded  that  the  act  of  Talcott 
in  going  into  the  bsmkruptcy  proceedings  and  proving  his 
claim  as  one  on  contract  did  not  constitute  an  election  by 
him  to  be  bound  by  the  discharge  if  otherwise  under  the 
Bankruptcy  Act  the  claim  was  excepted  from  such  dis-^ 
charge,  and  that  the  fact  of  i>articit)ating  in  the  bank- 
ruptcy proceeding  for  the  purpose  of  obtaining  the  bene- 
fits of  the  distribution  therein  made  wafa  not  a  waivier  by 
Talcott  of  his  right  to  proceed  in  an  action  for  deceit  to 
collect  the  deficiency  hotwithstanding  the  discharge. 
The  court,  moreover,  decided  that  the  opposition  to  the 
composition,  its  confirmation  and  the  resulting  general  dis- 
charge did  not  constitute  the  thing  adjudged,  estopping 
Talcott  from  asserting  that  his  claim  for  dunnages  suffered 
by  the  deceit  was  not  embraced  by  the  discharge* 

The  judgment  of  the  trial  court  was  therefore  reversed — 
179  Fed.  Rep.  676 — and  the  case  is  here  on  the  allowance 
of  a  certiorari. 

There  is  a  contention  that  the  questions  of  waiver  and 
election,  although  passed  on  by  the  court  below,  are  not 
open  for  our  consideration  because  it  is  asserted  they  were 
not  raised  in  or  considered  by  the  trial  court.  As  we  think 
the  contention  is  without  merit,  we  proceed  to  dispose  of 
the  propositions  concerning  election  and  waiver  and  res 
judicata.  In  doing  so-  we  shall  direct  bin*  attention  to 
f oiur  im)positions  taken  from  one  of  the  printed  arguments 
on  behalf  of  the  petitioners  and  which  we  think  embrace 
all  the  contentions  relied  upon.  The  propositions  are 
these: 

1.  Hie  record  of  the  bankruptcy  proceedings  evidenced 
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an  eleetion  of  remedies  by  respondent  which  barred  his 
suit  for  fraudulent  representations. 

2.  The  order  confirming  the  composition  discharged 
petitioners  from  respondent's  claim. 

3.  The  order  confirming  the  composition  was  a  com- 
plete adjudication  against  respondent's  right  of  action. 

4.  Neither  the  reasons  assigned  by  the  District  Court 
for  holding  respondent's  specifications  insufiicient,  nor 
such  holding  itself,  detract  from  the  legal  efficacy  of  the 
order  confirming  the  composition  as  an  adjudication  of 
the  rights  of  the  parties. 

At  the  outset  it  is  to  be  observed  that  the  propositions 
are  redundant  since  they  really  involve  only  two  distinct 
contentions:  first,  election  and  resulting  waiver  from  the 
proof  by  Talcott  of  his  claim  in  bankruptcy  and  his  par- 
ticipation in  the  distribution  arising  from  the  composition, 
and  second,  the  binding  force  of  the  discharge  on  the  claim 
of  Talcott,  because  of  the  force  of  the  thing  adjudged 
resulting  from  the  order  approving  the  composition  over 
the  objection  of  Talcott  and  the  general  statutory  dis- 
charge which  resulted. 

Coming  to  dispose  of  the  first  contention,  we  put  out 
of  view  as  irrelevant  much  that  is  urged  in  argument  con- 
cerning what  constitutes  an  election  and  waiver  in  the 
general  sense,  since  the  question  here  for  decision  is  only 
whether  there  was  a  waiver  or  election  under  and  for  the 
piuposes  of  the  bimkrupt  law. 

The  theory  of  election  and  waiver  arising  from  the 
proof  of  the  claim  in  bankruptcy  as  one  upon  contract 
where  tiie  right  to  sue  in  tort  also  existed  must  rest  upon 
the  assumption  that  it  was  within  the  power  of  the  creditor 
to  exercise  an  election  to  come  under  the  operation  of  the 
bankruptcy  proceedings  and  thus  to  be  bound  by  the 
result  of  such  proceedings  or  to  stay  out  and  escape  the 
operation  of  the  act.  This  must  be  the  case,  as  it  is  im- 
possible to  conceive  of  a  right  of  election  in  a  case  where 
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no  such  right  existed.  But  this  theory  has  been  expfressiy 
decided  to  be  without  foundation.  Crawford  v.  Bvrke, 
195  U.  S.  176.  In  that  case  the  ruling  was  that  where  a 
debt  was  of  such  a  character  as  to  cause  it  to  be  within 
the  power  of  the  creditor  to  enforce  the  same  as  an  obhga- 
tion  arising  on  contract  or  if  he  chose  to  do  so  as  one  in 
torty  as  from  the  point  of  view  of  contract  the  debt  was 
provable  in  bankruptcy,  even  conceding  that  it  might 
not  be  so  provable  if  the  tort  was  relied  upon,  that  it  was 
the  duty  of  the  creditor  to  prove  as  under  contract,  and 
if  he  abstained  from  so  doings  his  debt  or  claim  being 
provable  was  operated  upon  and  barred  by  the  proceed- 
ings. The  theory  of  election  and  waiver  being  thus  es- 
tablished to  be  unreal,  there  is  of  course  nothing  left  for 
the  proposition  to  rest  upon.  But  it  is  said  Crawford  v. 
Burke  is  inapposite  because  in  that  case  although  the  claim 
under  consideration  involved  both  the  elements  of  con- 
tract and  tort,  as  no  judgment  had  been  entered  establish- 
ing the  tort,  under  the  bankrupt  law  as  then  existing  the 
debt  was  not  excepted  from  a  discharge,  while  here,  in 
consequence  of  the  amendment  of  1903,  the  debt  if  there 
has  been  no  waiver  is  excepted  from  the  dischai^.  This 
being  the  case  it  is  urged  that  an  election  and  waiver  re- 
sulted from  the  act  of  the  debtor  in  proving  his  claim  as  on 
contract  and  thus  taking  advantage  of  the  bankruptcy 
proceedings  and  thereby  obtaining  rights  or  benefits  which 
he  would  not  have  had  if  he  had  stayed  out  and  thus 
saved  his  right  to  be  freed  from  the  operation  of  the 
discharge.  But  this  distinction  is  also  wholly  without 
foundation.  Its  error  lies  in  assuming  that  the  right  which 
the  bankrupt  act  confers  upon  enumerated  classes  of  debts 
to  be  exempt  from  the  operation  of  a  discharge  rests  upon 
the  conception  that  such  debts  are  exempt  because  they 
are  excluded  from  the  act  and  may  not  participate  in 
the  distribution  of  assets.  That  is  to  say,  the  confusion 
lies  in  not  distinguishing  between  creditors  who  are  ex- 
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duded  from  the  bankrupt  act  and  those  who  although 
included  therein  have  had  conferred  upon  them  the  benefit 
of  an  exception  from  the  operation  of  the  discharge.  Even 
a  superficial  analysis  of  the  text  of  the  Bankruptcy  Act 
will  make  this  clear.  Thus  §  63a  and  6  (30  Stat.  562) 
enumerates  the  debts  which  may  be  proved  and  which  are 
therefore  entitled  to  participate  in  the  benefits  of  the  act 
and  are  bound  by  its  provisions,  including  a  discharge. 
Section  17  (30  Stat.  550)  enumerates  the  debts  not  affected 
by  a  discharge,  that  is,  those  exempted  from  its  operation. 
It  is  apparent  that  the  exemptions  do  not  rest  upon  any 
theory  of  the  exclusion  of  the  creditor  from  the  bankrupt 
act  or  of  deprivation  of  right  to  participate  in  the  distribu- 
tion, but  solely  on  the  ground  that  although  such  rights 
are  enjoyed,  an  exemption  from  the  effect  of  the  discharge 
is  superadded.  The  text  leaves  no  room  for  any  other 
view,  since  the  exceptions  in  terms  are  accorded  to  certain 
classes  of  debts  which  are  provable  under  §  63,  and  there- 
fore debts  which  are  entitled  to  participate  in  the  distribu- 
tion, the  language  being:  ''A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as,"  etc. 

And  a  brief  reference  to  the  more  important  of  the  prior 
bankruptcy  acts  throws  abundant  light  on  the  text. 
The  Bankruptcy  Act  of  August  19, 1841,  c.  9,  5  Stat.  440, 
in  the  first  section  comprehensively  stated  the  classes 
of  claims  which  were  embraced  within  its  scope  and  ex- 
pressly excluded  certain  enumerated  classes.  No  ex- 
emption from  the  operation  of  a  discharge  when  granted 
was  conferred,  and  therefore  all  who  were  within  the  scope 
of  the  act,  while  enjoying  its  benefits,  were  bound  by 
its  biuxlens.  Under  this  act,  in  Chapman  v.  Forsyth, 
2  How.  202,  it  was  held  that  although  a  claim  was  ex- 
cluded from  the  law  if  brought  in  by  the  voluntary  act 
of  the  creditor  and  he  thereby  participated  in  the  dis- 
tribution, the  creditor  by  such  election  waived  his  right  to 
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be  treated  as  not  bound  by  the  statute,  and  consequently 
the  debt  or  claim  was  discharged.  The  Bankruptcy  Act 
of  March  2,  1867,  c.  176,  14  Stat.  517,  presumably  to 
correct  the  injustice  which  arose  from  excluding  from 
all  participation  in  the  distribution  of  assets  those  credit- 
ors whom  it  was  thought  because  of  the  meritorious  na- 
ture of  their  debt  should  not  be  bound  by  the  discharge, 
departed  frotii  the  system  of  excluding  such  creditors 
from  the  act  and  on  the  contrary  adopted  the  principle 
of  including  them  in  the  benefits  of  the  act  and  yet  at 
the  same  time  exempting  them  from  the  operation  of  the 
discharge.  To  accomplish  this  result,  §  19  of  the  act 
(14  Stat.  525)  made  a  most  comprehensive  enumeration 
of  provable  debts,  including  as  well  unliquidated  damages 
for  torts  as  for  breaches  of  contracts.  Those  things 
which  in  the  act  of  1841  were  stated  to  be  excluded  from 
the  operation  of  the  act  were  embodied  in  a  particular 
section  (§  33,  14  Stat.  333)  dealing  with  exemptions  from 
discharge,  and  to  avoid  all  possible  misconception  the 
section  provided  "...  but  the  debt  may  be  proved, 
and  the  dividend  thereon  shall  be  a  payment  on  accoimt 
of  said  debt."  It  is  obvious  that  the  present  act  embodies 
the  same  policy,  since  the  exemptions  from  discharge 
which  are  given  by  the  statute  are  found  in  a  section  de- 
voted to  that  subject  and  are  stated  in  words,  as  we  have 
said,  to  be  exemptions  from  discharge  allowed  in  favor 
of  provable  debts,  that  is,  debts  entitled  to  participate 
which  are  given  the  benefit  of  an  exemption  from  the 
operation  of  the  discharge. 

While  the  considerations  just  stated  dispose  of  the 
question  of  waiver  and  election,  they  virtually  also  serve 
to  indicate  the  error  which  underlies  the  contention  as  to 
res  judicata,  that  is,  a  confusion  of  thought  arising  from 
treating  things  which  are  different  as  one  and  the  same. 
To  constitute  resjudicatay  it  is  elementary  that  there  must 
be  identity  of  cause  between  the  two  cases.    In  view  of 
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the  text  of  the  bankrupt  law,  the  distinction  which  it 
makes  between  the  general  discharge  and  the  right  of 
a  particular  creditor  to  be  exempt  from  the  operation 
of  siich  discharge  it  needs  but  statement  to  demonstrate 
the  difference  of  cause  which  necessarily  obtains  between 
determining  on  the  one  hand  in  favor  of  the  bankrupt 
whether  he  is  entitled  to  a  general  discharge  and  of  de- 
ciding on  the  other,  as  between  a  particular  creditor  and 
thie  bankrupt,  whether  the  claim  of  that  creditor  is  of 
such  a  character  as  to  be  exempt  from  the  operation 
of  a  discharge.  Nothing  could  more  clearly  emphacdze 
the  distinction  which  exists  between  the  two  subjects — 
that  is,  the  granting  of  a  general  discharge  and  the  ques- 
tion after  it  is  granted  whether  a  particular  debt  is  ex- 
empted by  law  from  its  operation — ^than  does  the  pro- 
vision of  the  statute  (§  14c,  30  Stat.  550)  authorizing  a 
general  discharge  as  the  result  of  an  approval  of  a  composi- 
tion, since  it  expressly  reserves  from  the  operation  of  such 
discharge  of  the  bankrupt  from  his  debts,  ''those  not 
affected  by  a  discharge."  It  is  elaborately  argued,  how- 
ever, that  whatever  be  the  infirmity  of  the  decree  of  con- 
firmation as  res  judicata  in  the  complete  sense,  that  de- 
cree was  necessarily  binding  in  so  far  as  it  established 
relevant  facts  which  were  at  issue  between  the  parties 
and  therefore  is  here  conclusive.  But  the  proposition 
rests  upon  an  imfouiided  assumption,  as  nothing  in  the 
assertion  of  the  right  to  be  exempt  from  the  operation  of 
the  discharge  here  relied  upon  involves  a  traverse  or 
denial  of  any  relevant  fact  established  as  a  result  of  the 
approval  of  the  composition;  On  the  contrary,  as  we  have 
seen,  the  facts  here  relied  upon  to  establish  the  exemption 
from  discharge,  are  the  facts  which  were  conceded  to 
exist  and  were  not  traversed  for  the  purpose  of  the  hearing 
on  the  composition. 

Conceding  for  the  sake  of  argument  that  the  facts  which 
were  alleged  as  the  basis  of  the  opposition  to  the  approval 
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of  the  composition  were  sufficient,  liad  the  law  been  rightly 
applied;  to  have  prevented  the  approval  of  the  composition, 
such  concession  would  afford  no  ground  for  holding  that 
because  one  case  in  matter  of  law  was  erroneously  decided, 
that  such  decision  should  conclusively  establish  the  duty 
to  erroneously  decide  another  and  distinct  case.  If,  on 
the  other  hand,  it  be  conceded  that  the  composition  was 
rightfully  approved,  as  the  determination  of  that  subject 
did  not  under  the  very  terms  of  the  statute  involve  passing 
upon  the  separate  and  distinct  claim  of  creditors  to  be 
exempt  from  the  operation  of  the  discharge,  it  results 
that  in  no  view  of  the  case  is  there  merit  in  the  contention 
as  to  re^  judicata.  The  contentions  urged  in  many  forms 
based  upon  the  recitals  in  the  order  of  'confirmation  of 
the  composition  made  conformably  to  the  statute  as  to 
the  absence  of  fraud  or  other  wrongdoing,  etc.,  is  but  a 
reiteration  of  the  contention  as  to  res  judicata  which  we 
have  shown  to  be  without  f oimdation. 

AjBHrmedL 


PLESTED  V.  ABBEY. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLORADO. 

No.  156.    Argued  January  31,  1913.— Decided  April  7,  1913. 

Subordioate  officers  of  the  Land  Department  are  under  the  control, 
and  their  acts  are  subject  to  the  review,  of  their  official  superiors — 
'  the  Commissioner  of  the  General  Land  Office  aad  ultimately  the 
Secretary  of  the  Interior. 

Until  the  legal  title  to  public  land  passes,  from  the  Government,  in- 
quiry as  to  all  equitable  rights  comes  within  the  cpgnizapoe  of  the 
Land  Department.   Brovm  v.  Hitchcock,  173  U.  S.  433, 476. 

Congress  has  placed  the  Land  Department  under  the  supervision 
and  control  of  the  Secretary  of  the  Interior,  a  special  tribunal  with 
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large  administrative  and  ^tMwi-judicial  functions,  and  subordinate 
officials  should  not  be  called  upc^  to  put  the' court  in  possession  of 
their  views  and  defend  iheir  ihstructions  from  the  Commissioner 
and  convert  the  contest  before  the  Land  Department  into  one  before 
the  court.   LOc^^/Ee^d  v.  i^egisfer,  9  Wall.  575. 

The  facts,  which  involve  the  right  under  the  laws 
of  the  United  States  to  purchase  coal  lands  belongmg 
to  the  United  States,  and  the  jurisdiction  of  the  courts 
over  the  officers  of  the  Land  Department  prior  to  issuing 
of  the  patent,  are  stated  in  the  opinion. 

Mr.  Jesse  G.  Northcutt  and  Mr.  William  C.  Prentiss, 
with  whom  Mr,  Robert  H.  Widdicombe  and  Mr.  A.  Wcdson 
McHendrie  were  on  the  brief,  for  appellants: 

The  rights  of  the  appellants,  as  well  as  the  duty  of  the 
appellees,  are  to  be  foimd  in  §2347,  Rev,  Stat.,  fixing 
twenty  dollars  per  acre. 

That  statute  is  not  ambiguous.  Its  language  admits 
of  but  one  interpretation.  If  the  receiver  or  register, 
or  both,  demand  more  than  twenty  dollars  they  are  pro- 
hibiting the  exercise  of  the  right  i;^hich  Congress  has  con- 
ferred and  therefore  acting  beyond  and  contrary  to  the 
law.  Being  outside  of  the  pale  of  the  law  they  are  not 
entitled  to  its  protection,  even  though  the  rule  exists 
that  they  shall  not  be  interfered  with  by  the  courts 
when  exercising  their  official  functions  within  the  law. 

The  rule  that  so  long  as  the  title  of  the  land  remain^ 
in  the  Government  the  officers  of  the  Land  Department 
will  not  be  interfered  with  in  the  discharge  of  their  official 
duties,  unless  those  duties  are  of  a  character  purely  minis- 
terial and  involving  no  exercise  of  judgment  or  discretion 
(Litchfield  v.  Richards,  9  Wall.  575)  has  as  the  converse 
of  this  proposition  that  if  the  duty  involved  is  purely 
ministerial,  not  involving  the  exercise  of  discretion,  the 
coinis  on  proper  application  will  interfere  for  the  pro- 
tection of  individual  rights. 
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The  courts  have  interfered  to  prevent  the  infliction 
of  injury  by  other  Federal  executive  officers.  Why  the 
sacred  immunity  of  officers  of  the  Land  Department? 

The  question  herein  involved  calls  for  no  distinction 
between  discretionary  and  ministerial  duties.  Appellants 
do  not  seek  to  restrain  the  discharge  of  a  duty,  or  to  en- 
force the  discharge  of  a  duty,  btit  simply  to  restrain  the 
defendants  from  doing  an  unlawful  and  wrongful  thing, 
whi<*h  if  permitted  to  be  done  infficts  a  wrong  and  injury 
upon  the  complainants  here,  for  which  they  have  no 
plain  or  adequate  remedy,  if,  in  fact,  they  have  any  remedy 
at  all,  except  the  interference  of  a  court  of  equity  by  its 
pre\'(mtive  mandate. 

The  (juestion  is  not  whether  the  act  is  discretionary  or 
niinisu  rial,  but  whether  it  is  lawful  or  unlawful.  Courts 
of  e((iuty  will  restrain  the  officers  from  exercising  their 
duties  beyond  the  pale  of  the  law  just  as  they  do  private 
individuals.  2  Story's  Equity,  §  955  (12th  ed.) ;  3  Pomeroy, 
§  4340  (3d  ed.) ;  Noble  v.  Union  R.  L.  &  R.  Co.,  147  U.  S. 
165 ;  Board  of  Liquidation  &c.  v.  McComb,  92  U.  S.  531, 541 ; 
LaChapalle  v.  Buffs  Indian  AgL,  69  Fed.  Rep.  481 ;  Ameri- 
can Schod  V.  McAnnvUyy  187  U.  S.  94;  New  Orleans  Natl. 
Bank  v.  Merchanty  18  Fed.  Rep.  851 ;  Teal  v.  Felton,  12 
How.  2S4;  Rector  v.  Gibbon,  111  U.  S.  276. 

If  the  order  of  the  Department  under  which  the  de- 
fendants here  claim  to  act  is  not  clearly  within  the  power 
granted  to  the  Interior  Department,  it  is  not  law  and  has 
no  binding  force  or  effect.  United  States  v.  United  Verde 
Copper  Co.,  ^96  U.  S.  207;  BaUinger  v.  Frost,  216  U.  S. 
240. 

As  to  whether  the  act  is  discretionary  or  ministerial, 
see  Roberts  v.  United  States,  176  U.  S.  221. 

The  Department  can  exercise  only  such  power  in  making 
regulations  as  is  conferred  upon  it  by  statute.  §  161, 
Rev.  Stat. 

As  to  specific  authority  to  make  regulations  concern- 
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ing  coal  lands,  see  §§  2347,  2351,  Rev.  Stat.  Even  if 
Congress  in  enacting  §  2347,  fixing  the  price  at  not  less 
than  $20.00  per  acre,  intended  to  reserve  the  right  to 
charge  more,  it  has  nowhere  vested  in  the  Interior  or  any 
other  executive  department  the  power  to  fix  a  greater 
or  any  other  price.  Such  power  could  not  be  exercised 
without  an  express  delegation  thereof.  And  see  as  to  in- 
tent of  Congress  in  this  respect.  United  States  v.  The 
Trinidad  Coal  &  Coke  Co.,  137  U.  S.  160,  construing  the 
acts  of  July  1,  1864,  and  March  3, 1873.  See  also  depart- 
mental regulation  of  July  31,  1882,  and  1  L.  D.  689,  par. 
12,  fixing  the  price  at  $10-$20,  depending  upon  distance 
from  railways. 

This  has  been  imiversally  the  construction  of  the  De- 
partment as  shown  by  the  following  cases:  In  re  Foster ^ 
2  L.  D.  730-733;  Re.  CoUon,  10  L.  D.  422;  Re  ConarU, 
29  L.  D.  637;  Secretary's  Instructions,  1  L.  D.  540;  Re 
Largent,  13  L.  D.  396;  Re  Burgess,  24  L.  D.  11. 

The  construction  placed  upon  a  statute  by  an  executive 
department  and  followed  for  a  term  of  years  is  entitled 
to  great  weight,  as  repeatedly  held  by  this  court.  United 
States  V.  FinneU,  185  U.  S.  236. 

The  construction  thus  placed  upon  the  statute  will  be 
respected  by  the  courts  unless  obnoxious  to  the  plain 
provisions  of  the  statute,  and  if  doubtful  will  not  be 
overruled  except  for  cogent  reason.  Edwards  v.  Darby, 
12  Wh.  206;  United  States  v.  FiWyrick,  120  U.  S.  52;  United 
States  V.  Alabama  G.  S.  R.,  142  U.  S.  615. 

The  Executive  had  no  right  to  withdraw  these  lands 
from  entry.  United  States  v.  Fitzgerald,  16  Pet.  421; 
United  States  v.  Tichenor,  12  Fed.  Rep.  423. 

Where  parties  have  lawfully  tendered  their  money  to 
the  Department  and  the  tender  is  wrongfully  rejected, 
the  rights  of  the  applicants  are  the  same  as  though  the 
money  had  been  accepted.    Ballinger  v.  Frost,  supra. 

The  withdrawal  undor  the  authorities  above  cited 
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was  inoperative  to  reserve  the  lands  from  entry.  Osborne 
V.  Froyseth,  216  U.  S.  571. 

None  of  the  constitutional  powers  vested  in  the  President 
include  a  delegation  to  him  of  control  over  the  public 
lands.  If y  then,  he  has  any  power  over  the  public  lands, 
it  must  be  foimd  in  the  acts  of  Congress.  Northern  Pac. 
R.  R.  Co.  V.  DaviSj  19  L.  D.  87;  Titamore  v.  So.  Pac.  R.  Co., 
19  L.  D.  249;  Instructions,  33  L.  D.  104;  Fort  Boise  Hay 
Reservation,  6  L.  D.  16;  United  States  v.  Blendaner,  122 
Fed.  Rep.  703;  HeunU  v.  SchuUez,  180  U.  S.  139;  So.  Pac. 
v.  BeU,  183  U.  S.  675, 

The  state  coiuts  had  no  jurisdiction  of  the  subject- 
matter;  they  are  without  power  to  issue  process  against 
a  Federal  officer  wh?re,  as  here,  the  subject  of  the  suit 
is  inquiry  into  the  legality  of  acts  done  by  him  in  the 
transaction  of  strictly  Federal  Government  business. 
McClung  v.  SiUiman,  6  Wheat.  598;  Slocum  v.  Mayberyy 
2  Wheat.  1 ;  Re  Ferguson,  9  Johns.  239;  HiU  v.  Confederate 
States,  38  Alabama,  461. 

As  the  state  courts  have  no  jurisdiction  in  this  case, 
the  Federal  court,  sitting  as  such,  has  exclusive  juris- 
diction. Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  356; 
The  Ira  M.  Hedges,  218  U.  S.  264. 

Mr.  Assistard  Attorney  General  Cobb,  with  whom  Mr. 
Solicitor  General  BvUitt  was  on  the  brief,  for  appellees: 

It  appears  on  the  face  of  the  bill  that  the  title  to  the 
land  sought  to  be  acquired  is  in  the  United  States,  and 
that  the  proceedings  to  acquire  that  title  are  still  in  fieri, 
in  the  only  forum,  i.  e.,  the  Land  Department,  appointed 
by  law  to  adjudicate  such  matters,  involving,  as  they  do, 
the  exercise  of  judgment  and  discretion;  and  that  the 
courts  are,  therefore,  without  jurisdiction  to  interfere  in 
equity  or  at  law,  by  review  or  otherwise,  with  the  exercise 
of  that  judgment  and  discretion.  Brown  v.  Hitchcock, 
173  U.  S.  433,  476,  478;  Knight  v.  Land  Association,  142 
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U.  S.  161;  tdtchfield  v.  Register  and  Receiver,  9  Wall.  676; 
Naganab  v.  Hitchcock,  202  U.  S.  473;  Oregon  v.  Hitchcock, 
202  U.  S.  60;  Roberts  v.  United  States,  176  U.  S.  221; 
Ness  V.  Fisher,  223  U.  S.  683;  Riverside  Oil  Co.  v.  HUchcock, 
190  U.  S.  316;  United  States  v.  Sckurz,  102  U.  S-  373, 396. 

Were  it  otherwise,  that  is,  if  the  local  officers,  the  defend- 
ants in  this  suit,  owe  merely  a  plain  ministerial  duty  which 
they  are  neglecting  to  perform,  the  remedy  is  at  law,  in 
mandamus  and  not  in  equity. 

It  further  appears,  on  the  face  of  the  bill,  that  complain- 
ants, if  they  were  wronged  by  the  action  of  the  register  and 
receiver  (the  defendants),  have  not  exhausted  their  remedy 
by  resort  to  the  process  authorized  by  law  and  accorded 
by  the  r^ulations  of  the  Ladd  Department. 

The  action  of  the  local  land  officers  in  requiring  the 
payment  of  the  price  fixed  by  the  Land  Department  was 
in  accordance  with  the  law.  Binns  v.  United  States,  194 
U.  S.  486,  496;  ComnumweaUh  v.  Brown,  210  Pa.  St.  29; 
Drake  v.  The  State,  6  Tex.  App.  649;  Hankins  v.  The 
People,  106  Illinois,  628,  634;  Maxwell  v.  Dow,  176  U.  S. 
581,  601;  Rusch  v.  The  City  of  Davenport,  6  Iowa,  443, 
454;  Stewart  v.  Griswold,  134  Massachusetts,  391;  Stewart 
V.  Lehigh  VaUey  R.  R.  Co.,  38  N.  J.  Law,  506, 617;  Stimson 
V.  Pond,  23  Fed.  Cas.  No.  13455;  United  States  v.  Freight 
Association,  166  U.  S.  290;  United  States  v.  Trinidad  Coal 
and  Coking  Co.,  137  U.  S.  160;  Worth  v.  Peck,  7  Pa.  St.  268. 

The  question  of  the  validity  of  the  reservation  or  with- 
drawal is  not  in  this  case.  That  question  was  litigated  by 
complainants  before  the  Land  Department,  decided 
agdnst  them,  and  abandoned.  This  suit  is  based  upon  a 
second — an  independent — application  of  complainants  to 
enter  the  land  based  upon  the  appraised  price. 

Mb.  CmEF  Justice  White  delivered  the  opinion  of 
the  court. 

The  appellants  prosecute  this  direct  appeal  from  a  decree 
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sustainingademurTer  to  a  bill  by  them  filed  and  dismissing 
the  cause  for  want  of  jurisdiction.  The  suit  concerned 
the  rii^t  of  the  complainants  under  the  laws  of  the  United 
States  to  purchase  certain  coal  lands  belonging  to  the 
United  States,  and  the  defendants  were  the  local  land 
officers  of  the  United  States  at  Pueblo,  Colorado. 

The  theory  that  the  decree  dismissing  the  bill  is  sus- 
ceptible of  being  directly  reviewed  rests  upon  the  assump- 
tion that  the  controversy,  because  of  its  nature  and  be- 
cause of  the  official  character  of  the  defendants,  was  one 
of  exclusive  Federal  cognizance,  and  therefore  the  refusal 
to  exercise  jiuisdiction  necessarily  involved  a  ruling  con- 
cerning the  authority  of  the  court  below  as  a  Federal 
court. 

To  decide  the  issue  it  is  essential  to  consider  the  aver- 
ments of  the  bill  and  the  reasons  which  led  the  court  below 
to  sustain  the  demiurer.  The  bill  alleged  that  in  the  spring 
of  1897  the  complainants  took  possession  of  and  com- 
menced the  improvement  of  two  hundred  and  forty  acres 
of  coal  land,  the  property  of  the  United  States,  situated 
within  fifteen  miles  of  a  completed  railroad,  in  Las  Animas 
County,  Colorado.  In  due  time,  it  was  averred,  they  filed 
in  the  local  land  office  at  Pueblo  the  declaratory  statement 
authorized  by  §  2349,  Revised  Statutes,  and  on  July  1, 
1907,  tendered  twenty  dollars  per  acre  for  the  land  and 
applied  to  enter  the  same  under  §  2350,  Revised  Statutes. 
It  was  alleged  that  on  January  11,  1908,  both  the  declar- 
atory statement  and  the  application  were  rejected  by  the 
local  land  office  upon  the  ground  that  the  land  had  been 
withdrawn  from  sale  under  the  coal  land  laws  by  a  depart- 
mental order  dated  July  26,  1906,  and  that  on  appeal  the 
Commissioner  of  the  General  Land  Office  affirmed  the 
action  of  the  local  officials,  and  on  a  further  appeal  such 
decision  was  approved  on  January  30,  1909,  by  the  Secre- 
tary of  the  Interior. 

The  following  facts  were  then  averred: 
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In  June,  1910,  the  land  in  question,  with  other  land, 
was  restored  to  entry,  and  on  June  28,  1910,  the  register 
notified  the  complainants  in  writing  that  they  would  be 
allowed  sixty  days  from  the  receipt  of  the  communication 
in  which  to  make  a  formal  claim  to  the  land  as  to  which 
they  had  previously  filed  a  notice  of  claim,  and  that  the 
price  fixed  by  the  United  States  Geological  Survey  for 
certain  of  the  land  was  one  hundred  and  twenty-five 
dollars  per  acre  and  for  the  remainder  one  hundred  and 
fifteen  dollars  per  acre,  aggregating  thirty  thousand 
dollars  for  the  entire  tract.  It  was  alleged  that  soon  after- 
wards the  complainants  filed  in  the  local  land  office  a 
written  application  for  the  purchase  of  the  land  and  by 
direction  of  the  register  a  notice  of  the  application  was 
published  and  copies  thereof  were  posted  as  required  by 
statute,  and  due  proof  of  the  performance  of  such  acts 
¥ras  filed  in  the  land  office.  In  September  following,  in 
response  to  commimications  from  the  complainants,  the 
local  land  office  notified  complainants  that  payment  for 
the  land  must  be  made  within  thirty  days  or  the  applica- 
tion to  purchase  would  be  rejected.  Within  the  time  fixed 
a  tender  of  f orty-eighf  hundred  dollars  was  made  to  the 
receiver,  as  being  the  price  fixed  by  §'  2347,  Revised  Stat- 
utes. The  receiver  refused  to  accept  the  money  or  to 
give  any  receipt  therefor.  The  bill  then  averred  that  it 
was  the  intention  of  the  land  officers  to  refuse  to  permit 
the  complainants  to  purchase  the  land  unless  they  were 
willing  to  pay,  not  the  alleged  statutory  price,  but  the  sum 
of  thirty  thousand  dollars,  arbitrarily  fixed  by  the  Secre- 
tary of  the  Interior  as  the  price  of  the  lands.  The  prayer 
of  the  bill  was  for  both  a  restraining  and  a  mandatory 
injunction,  the  one  forbidding  the  defendant  land  officers 
from  carrying  out  the  orders  of  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land  Office  and 
the  other  conunanding  the  defendant  land  officers  to 
accept  the  application  of  the  complainants  and  allow  them 
VOL.  ccxxvm — 4 
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to  purchase  the  lands  upon  the  payment  of  the  sum  of  $20 
per  acre.  It  was,  moreover,  prayed  that  defendants  be 
restrained  from  receiving  or  accepting  the  application  of 
any  other  person  for  the  entry  of  the  lands. 

As  at  the  outset  stated,  a  demurrer  was  sustained  and 
the  cause  was  dismissed  for  want  of  jurisdiction,  the  court 
in  its  certificate  stating  that  this  was  done  ''upon  the 
groimd  that  a  ruling  or  decision  by  the  officers  of  a  local 
land  office  of  the  United  States  made  in  the  usual  course  of 
proceedings  for  the  acquisition  of  the  title  to  public  lands 
is  not  subject  to  review  or  correction  in  the  courts  while 
the  title  to  the  lands  remiuns  in  the  United  States,  and 
also  upon  the  further  ground  that  while  the  title  to  public 
land;  remains  in  the  United  States  and  the  proceedings 
for  acquiring  that  title  are  still  in  fieri,  the  courts  are  with- 
out power,  by  injunction  or  otherwise,  to  control  the  judg- 
ment and  discretion  of  the  officers  of  the  land  department 
in  respect  of  the  disposal  of  such  lands  under  the  public 
land  laws." 

In  testing  the  correctness  of  the  ruling  we  treat  as 
negligible  the  averments  of  the  bill  assailing  the  validity 
of  the  rejection  on  January  30,  1909,  of  the  application 
then  pending  to  enter  the  land.  We  do  this  because  if 
complainants  had  a  remedy  in  the  courts  growing  out  of 
such  rejection  it  was  their  duty  to  invoke  and  pursue  that 
remedy,  and  not  having  done  so,  but  on  the  contrary 
having  for  more  than  a  year  and  a  half  acquiesced  in 
the  judgment  of  the  Land  Department  and  having  made 
subsequently  an  entirely  new  application,  we  think  their 
rights  must  be  measured  by  the  later  application.  Con- 
sidering the  issue  in  that  respect,  we  are  of  opinion  that 
the  principle  which  caused  the  Circuit  Court  to  hold  that 
it  had  no  jurisdiction  to  award  the  relief  prayed  and 
hence  to  dismiss  the  bill  was  a  correct  one.  The  United 
States  had  not  parted  with  the  legal  title  to  the  land. 
The  defendants  were  subordinate  officials  of  the  Land 
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Department;  and  the  acts  and  omissions  complained  of 
were  done  pursuant  to  instructions  from  the  head  of  the 
Land  Department,  vested  by  law  with  the  power  to  con- 
trol the  conduct  of  his  subordinates  in  niatters  of  this 
character. 

As  officers  administering  the  land  laws,  the  defendants 
therefore  were,  in  the  nature  of  things^  under  the  control 
and  their  acts  were  subject  to  the  review  of  their  official 
superiors — ^the  Commissioner  of  the  General  Land  Office 
and  ultimately  of  the  Secretary  of  the  Interior.  As  said 
in  Litchfield  v.  Register  &  Receiver ^  9  Wall.  575,  578,  sub- 
ordinate officials  of  the  Land  Department  should  not  be 
called  upon  ''to  put  the  court  in  possession  of  their  views 
and  defend  their  instructions  from  the  Commissioner  and 
convert  the  contest  before  the  Land  Department  into  one 
before  the  court."  Lideed  the  doctrine  upon  which  the 
court  below  based  its  action  has  been  frequently  an- 
nounced and  enforced.  It  was  thus  epitomized  in  Brown 
v.  Hitchcock,  173  U.  S.  473,  476,  that  "untU  the  legal  title 
to  public  land  passes  from  the  Government,  inquiry  as 
to  all  equitable  rights  cohies  within  the  cognizance  of  the 
Land  Department.''  In  United  States  v.  Schurtz,  102  U.  S. 
378,  396,  the  doctrine  is  thus  stated: 

'^  Congress  has  also  enacted  a  system  of  laws  by  which 
rights  to  these  lands  may  be  acquired,  and  the  title  of  the 
Government  conveyed  to  the  citizen.  This  Court  has 
with  a  strong  hand  upheld  the  doctrine  that  so  long  as 
the  legal  title  to  these  lands  remained  in  the  United  States, 
and  -the  proceedings  for  acquiring  it  were  as  yet  in  fi^ri, 
the  courts  would  not  interfere  to  control  the  exercise  of 
the  power  thus  vested  in  that  tribunal.  To  that  doctrine 
we  still  adhere." 

See  also  United  States  ex  rel.  Riverside  Oil  Co.  v.  -ffifcA- 
cock,  190  U.  S.  316;  Knight  v.  Land  Association,  142  U.  S. 
161;  Oregon  v  Hitchcock^  202  U.  S.  60;  Naganab  v.  Hitch- 
cock, 202  U.  S.  473;  and  the  very  recent  decision  in  United 
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States  ex  rd.  Ness  v.  Fisher,  223  U.  S.  683.  In  the  last 
named  decision  the  Litchfield  Case  was  cited  with  approval, 
and  it  was  again  reiterated  that  Congress  has  placed  the 
Land  Department  mider  the  supervision  and  control  of 
the  Secretary  of  the  Interior,  a  special  tribunal  with  large 
administrative  and  ^tio^judicial  functions,  to  be  exerted 
for  the  purpose  of  the  execution  of  the  laws  regulating 
the  disposal  of  the  public  lands. 

Without,  therefore,  expressing  any  opinion  upon  the 
merits,  we  hol4  that  under  the  facts  stated  in  the  bill 
this  resort  to  the  courts  was  premature,  and  the  judgment 
below  must  therefore  be 

Affirmed. 


UNITED  STATES  v.  ANDERSON. 

ERROR  TO  THE  DISTRICT  COURT  OP  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  OREGON. 

NO.-705.    Aigued  February  26,  1913.— Decided  April  7,  1913. 

The  prohibition  in  the  Indian  Appropriation  Act  of  1884,  against  sale 
of  cattle  purchased  by  the  Government  for  the  Indians  without 
the  consent  of  the  Secretary  of  the  Interior  relates  to  all  cattle 
purchased  by  the  Government  for  Indians,  and  is  not  limited  to 
such  cattle  as  has  been  purchased  from  unexpended  balances  under 
another  provision  of  the  act. 

The  two  provisions  of  the  act  above  rrferred  to  are  not  interdependent. 

Wholly  distinct  and  non-related  provisions  of  a  general  appropriation 
act  should  not  be  brought  together  and  construed  as  one  when  such 
construction  defeats  the  obvious  purpose  of  the  act  and  policy  of 
the  Government  declared  in  that  and  other  acts. 

189  Fed.  Rep.  262,  reversed. 

The  facts,  which  involve  the  construction  of  provi- 
sions in  the  Indian  Appropriation  Act  of  1884  rdative 
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to  sale  of  cattle  purchased  by  the  Goveminent  for  the 
Indians,  are  stated  in  the  opinion. 

Mr.  Solicitor  General  BvUitt  for  the  United  States: 

The  transaction  is  within  the  letter  of  the  act;  that  is, 
the  cattle  were  really  "purchased  by  the  Government." 

The  cattle  were  purchased  by  the  Secretary  of  the 
Interior  pursuant  to  specific  authority  from  Congress. 

The  cattle  purchased  by  the  Secretary  of  the  Interior 
under  the  act  of  June  21,  1906,  were  "purchased  by  the 
Government"  within  the  spirit  and  intent  (as  well  as 
the  letter)  of  the  act  of  18S4,  which  prohibited  outsiders 
from  buying  from  the  Indians  any  of  their  cattle  "which 
have  been  purchased  by  the  Government." 

The  object  of  the  criminal  provision  was  not  to  protect 
the  government  property  but  was  to  protect  the  Indians. 

The  criminal  provision  applies  whether  the  title  to 
the  cattle  be  considered  in  the  Government  or  in  the 
Indians. 

There  is  no  difference  between  the  Government's  pur- 
chase of  stock  cattle  for  the  benefit  of  the  Indians  out 
of  surplus  subsistence  appropriations  and  its  purchase 
for  issuance  to  the  Indians  in  exchange  for  ceded  lands. 

It  has  been  the  policy  of  the  Government  to  prevent 
the  whites  from  purchasing  from  the  Indians  cattle  which 
have  been  issued  to  the  Indians  in  exchange  for  ceded 
lands.  Act  May  1,  1888,  25  Stat.  113,  114;  Act  June  10, 
1896,  29  Stat.  321,  355. 

Mr.  Arthur  C.  Emmons  filed  a  brief  for  defendant  in 
error: 

The  cattle  were  purchased  with  the  Indians'  money, 
and  it  makes  no  difference  whether  that  money  was  the 
purchase  price  of  his  land  or  the  purchase  price  of  his 
labor. 

The  cattle  were  delivered  to  the  Indians  under  and 
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pursuant  to  an  agreement,  and  not  by  reason  of  an  act  of 
Congress. 

The  object  of  the  criminal  provision  was  not  to  affect 
cattle  procured  by  the  Indians  with  their  own  money  or 
property. 

The  criminal  provision  does  not  apply  to  cattle  un- 
conditionally owned  by  the  Indians. 

There  is  no  similarity  between  the  government  purchase 
of  stock  cattle  for  the  benefit  of  the  Indians  out  of  surplus 
subsistence  appropriations  and  its  delivery  of  cattle  to  the 
Indians  in  part  payment  for  the  purchase  of  their  land. 

It  has  never  been  the  policy  of  the  Government  to 
control  -the  property  acquired  by  the  Indians  either  by 
his  labor  or  the  exchange  of  other  property. 

The  acts  of  May  1, 1888,  25  Stat.  113,  and  of  June  10, 
1896,  29  Stat.  321,  355,  show  that  special  provisions  were 
necessary  in  order  to  limit  the  ownership  of  the  Indians. 

Mr.  Chiep  Justice  Whtte  delivered  the  opinion  of 
the  court. 

By  the  Indian  Appropriation  Act  of  July  4, 1884,  c.  180, 
23  Stat.  76,  94,  the  following  general  provision  was  en- 
acted: 

"That  where  Indians  are  in  possession  or  control  of 
cattle  or  their  increase  which  have  been  purchased  by 
the  Government  such  cattle  shall  not  be  sold  to  any  person 
not  a  member  of  the  tribe  to  which  the  owners  of  the  cattle 
belong  or  to  any  citizen  of  the  United  States  whether 
intermarried  with  the  Indians  or  not  except  with  the 
consent  in  writing  of  the  agent  of  the  tribe  to  which  the 
owner  or  possessor  of  the  cattle  belongs.  And  all  sales 
made  in  violation  of  this  providon  shall  be  void  and  the 
offending  purchaser  on  conviction  thereof  shall  be  fined 
not  less  than  five  hundred  dollars  and  imprisoned  not 
less  than  six  months." 
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Hie  United  States  brings  this  case  directly  here  to 
review  the  action  of  the  court  below  in  sustaining  a  de- 
murrer to  an  indictment  charging  ^e  defendant  in  error 
with  a  violation  of  the  provision  just  referred  to  on  the 
ground  that  when  rightly  construed  it  did  not  embrace 
the  acts  charged  in  the  indictment  to  have  been  committed 
in  violation  of  its  provisions.  The  facts  stated  in  the 
indictment  as  the  basis  of  the  charge  were  these: 

''That  on  the  17th  day  of  June,  1901,  an  agreement 
was  entered  into  between  an  agent  of  the  United  States, 
to  wit,  James  McLaughlin,  who  was  then  and  there  act- 
ing for  and  on  behalf  of  the  said  United  States,  and  the 
Klamath  and  Modoc  Tribes  of  Indians  and  the  Yahooskin 
Band  of  Snake  Indians,  all  of  which  said  Indians  bdiong  to 
the  Klamath  Indian  Reservation,  located  in  the  State 
of  Or^on,  by  the  terms  of  which  said  agreement  the  said 
Indians  ceded  to  the  Government  of  the  United  States 
approximately  six  himdred  thousand  acres  of  land,  for 
whidi  said  land  the  said  United  States  was  to  pay  to  the 
said  Indians  the  sum  of  1537,007.20  in  the  manner  and 
form  as  follows,  that  is  to  say,  $25,000  of  the  said  amount 
was  to  be  paid  in  cash  to  be  distributed  amongst  the  said 
Indians;  $350,000  of  the  said  amount  was  to  be  deposited 
with  the  Treasurer  of  the  United  States  to  the  Credit  of 
the  said  Indians,  which  said  last-named  sum  of  money 
was  to  draw  interest,  and  the  interest  thereof  was  to 
be  disbursed  to  the  said  Indians  in  annual  payments; 
that  the  remaining  portion  of  the  said  $537,007.20,  after 
the  payment  of  attorneys'  fees,  was  to  be  expended  for 
the  benefit  of  the  said  Indians,  imder  the  direction  of  Ihe 
Secretary  of  the  Interior,  and  upon  request  of  the  said 
Indians  actmg  through  the  proper  Indian  agent  for  the 
following  purposes;  that  is,  in  the  drainage  or  irrigation 
of  their  land  and  in  the  purchase  of  stock  cattle  for  issu6 
to  them,  and  for  such  other  purposes  as  might  in  the 
discretion  of  the  Secretary  of  the  Interior,  best  promote 
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the  welfare  of  the  said  Indians,  including  a  reasonable 
cash  payment  per  capita  not  exceeding  ten  per  centum 
of  the  principal  sum. 

"That  by  the  act  of  Congress  approved  June  21, 1906, 
c.  3504,  34  Stats,  p.  368,  the  said  agreement  was  duly 
ratified  and  the  sum  of  $537,007.20  was  appropriated  out 
of  the  money  in  the  Treasury  of  the  United  States,  for  the 
purpose  of  carrying  into  effect  the  aforesaid  agreement, 
it  being  provided  that  out  of  the  sum  so  appropriated 
'$350,000  shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  said  Indians,  and  the  re- 
mainder shall  be  expended  as  provided  in  the  third  article 
of  said  agreement.' 

"The  grand  jurors  further  find  that,  acting  under 
authority  of  the  aforesaid  agreement  and  the  act  of  Con- 
gress ratifsdng  the  same,  the  Indians  of  the  Klamath 
Indian  Reservatioi^  made  requisition  through  the  United 
States  Indian  agent  in  charge  of  said  reservation,  to  the 
proper  officers  of  the  Government  for  an  issue  of  cattle 
to  be  made  to  the  said  Indians,  and  thereafter  the  Indian 
Department  advertised  in  the  manner  provided  by  law 
for  the  purchase  of  4,500  heifers  to  be  delivered  at  the 
Klamath  Agency  for  issue  to  the  said  Indians;  that  pur- 
suant to  the  said  advertisement  and  in  conformity  there- 
with and  after  receiving  proper  bids,  the  Commissioner 
of  Indian  Affairs  did,  on  May,  1909,  purchase  of  and  from 
one  Wm.  Hanley,  of  Portland,  Oregon,  4,000  heifers, 
which  were  delivered  during  the  month  of  August,  1909, 
to  the  superintendent  of  the  Klamath  Indian  Reserva- 
tion at  Klamath  Agency,  Oregon,  and  thereafter  payment 
was  duly  made  to  the  said  Wm.  Hanley  from  money 
£^propriated  to  carry  into  effect  the  aforesaid  agreement. 

''That  after  the  cattle  were  duly  delivered  to  the  su- 
perintendent of  said  Indian  Reservation  they  were  branded 
with  the  United  States  Government  brand  and  were 
issued  to  the  various  Indians  on  said  r^ervation  who 
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were  entitled  thereto,  and  that  each  Indian  upon  receipt  of 
his  apportioned  number  of  cattle  branded  the  same  with 
his  own  individual  brand;  that  JFrank  Lynch  and  Elmer 
Lynch  were  two  Lidians  residing  on  said  Klamath  Indian 
Reservation  who  were  entitled  to  and  who  received  cattle 
that  had  been  purchased  and  issued  in  the  manner  afore- 
said. 

''And  the  grand  jurors  further  find,  allege,  and  present 
that  0.  T.  Anderson  on,  to  wit,  the  24th  day  of  October, 
1910,  in  Klamath  County,  in  the  State  and  district  of 
Oregon,  and  within  the  jurisdiction  of  this  court,  did  then 
and  there  knowingly  and  unlawfully  purchase  of  and  from 
Frank  Lynch  and  Elmer  Lynch,  who  were  then  and  there 
Indians  living  and  residing  within  the  limits  of  the  Kla- 
math Indian  Reservation  and  wards  of  the  Government, 
fifteen  head  of  cattle,  a  more  accurate  description  of 
which  cattle  is  to  the  grand  jurors  aforesaid  imknown, 
said  cattle  being  then  and  there  in  the  possession  of  the 
8£dd  Frank  Lynch  and  Elmer  Lynch,  and  which  said 
cattle  so  purchased  as  aforesaid  by  the  s^d  defendant  had 
been  before  that  time  bought  by  the  Government  of  the 
United  States  and  issued  to  the  said  Frank  Lynch  and 
Elmer  Lynch  in  the  manner  heretofore  set  out  in  this 
indictment,  and  that  the  said  O.  T.  Anderson,  diefendant 
above  named  at  the  time  of  so  purchasing  the  said  cattle 
from  the  said  Indians  was  not  a  member  of  the  tribe  of 
Indians  to  which  the  said  Frank  Lynch  and  Elmer  Lynch 
belonged,  nor  was  he  a  member  of  any  Indian  tribe,  and 
that  the  sale  of  said  cattle  of  the  said  Frank  Lynch  and 
Elmer  Lynch  and  the  purchase  thereof  by  the  said  0.  T. 
Anderson,  defendant  as  aforesaid,  was  without  the  con- 
sent in  writing  or  otherwise  by  the  agent  in  charge  of 
sidd  Indians,  and  that  at  the  time  of  the  purchase  of 
said  cattle  by  the  said  O.  T.  Anderson  as  aforesaid  he, 
the  said  O.  T.  Anderson,  well  knew  that  the  said  Frank 
Lynch  and  Elmer  Lynch  were  Indians  and  wards  of  the 
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Govenunent  of  the  United  States  and  that  the  cattle  so. 
purchased  by  him  had  before  that  time  been  issued  by 
the  Government  of  the  United  States  to  the  aforesaid 
Indians,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America.'' 

As  we  have  said,  the  provision  charged  to  have  been 
violated  was  enacted  as  part  of  a  general  Indian  appro- 
priation bfll.  In  such  bill  there  was  a  clause  authorisdng 
the  President  to  uak  ''any  s^m  appropriated  for  the  sub- 
s^tence  of  the  Indians  and  not  absolutely  necessary  for 
that  purpose,  for  the  pim^hase  of  cattle  for  the  benefit 
of  the  tribe  for  whom  such  appropriation  is  madSe." 
23  Stat.,  p.  97.  Although  this  clause  was  not  even  by 
proximity  associated  with  the  provision  here  involved; 
indeed  the^two  were  separated  by  many  intervening  and 
entirely  distinct  provisions,  and  there  was  nothing  from 
which  otherwise  the  inference  was  deducible  that  they 
were  intended  to  be  associated,  the  court  below  thought, 
because  they  were  in  the  saipe  appropriation  bill,  it  was 
essential  to  treat  them  as  interdependent.  Upon  this 
premise  as  it  was  deemed  that  the  sum  of  the  unexpended 
appropriations  was  money  of  the  United  States,  the  in- 
ference was  deduced  that  cattle  bought  with  such  money 
were  the  property  of  the  United  States  after  their  delivery 
to  Indians  on  a  reservation  and  that  only  cattle  so  owned 
were  covered  by  the  prohibition  against  sale. 

Coming  to  determine  whether  the  facts  stated  in  the 
indictment  brought  the  case  within  the  statute  as  thus 
interpreted,  it  was  held  that  as  the  money  with  which 
the  cattle  embraced  in  the  indictment  were  bought  was 
Indian  money,  the  price  of  land  sold  by  them  to  the 
United  States,  the  relation  of  principal  and  agent  existed 
and  hence  the  cattle  when  bought  were  acquired  by  the 
Indians  through  the  United  States  as  their  representative, 
were  owned  by  them  and  their  sale  was  not  within  the 
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prohitdtion  against  sale.  In  addition  this  result  was 
fortified  by  what  was  decidiBd  to  be  the  intent  of  Congress 
in  enacting  the  prohibition  against  sale,  that  ij3|  the  pro- 
tection of  the  property  of  the  United  States  and  not  the 
preventing  the  Indians  on  a  reservation  from  selling  their 
own  cattle.  But  conceding  without  so  deciding,  the 
soundness  of  the  inference  deduced  from  the  premise 
upon  which  the  court  proceeded,  we  are  of  opinion  that 
error  was  committed  in  bringing  together  wholly  distinct 
and  non-related  provisions  simply  because  they  were 
found  in  one  general  appropriation  bill  and  thus  inter- 
preting the  act  not  by  its  true  text,  but  by  an  imaginary 
context.  When  the  amlnguity  produced  by  the  erroneous 
consolidation  is  removed,  the  text  is,  we  think,  free  from 
obscurity.  The  cattle  bought  under  the  conditions  stated 
in  the  indictment  were  beyond  doubt  ''cattle  purchased 
by  the  United  States"  and  which  were  on  the  reservation 
''in  possession  and  control"  of  the  Indian  by  whom  it  is 
charged  they  were  wrongfully  sold.  The  theory  that 
the  words  possession  and  control  contemplated  only 
cattle  which  belqnged  to  the  United  States  cannot  be 
indulged  in  without  reading  out  the  words  forbidding 
the  sale  of  cattle,  in  possession  or  control,  to  any  one 
not  a  member  "of  the  tribe  to  which  the  owners  of  the 
cattle  belong."  The  fact  that  sales  are  not  prohibited 
when  made  between  members  of  the  tribe,  and  the  further 
fact  that  even  the  prohibited  sales  are  permitted  when 
made  "with  the  consent  in  writing  of  the  agent  of  the 
tribe  to  which  the  possessor  or  owner  of  the  cattle  be- 
longs," demonstrates  cleariy  that  the  purpose  of  the  pro- 
hibition was  not  merely  to  protect  cattle  to  which  the 
United  States  had  title  as  ow|i^.  This  must  be  imless 
it  be  assumed  that  although  the  object  of  the  legislation 
was  to  protect  the  title  of  the  United  States,  the  right 
to  violate  that  title  was  freely  permitted- if  only  the  wrong 
was  accomplished  by  agreement  of  two  or  n^ore  Indians, 
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or  was  consented  to  by  an  Indian  agent.  And  the  right 
which  the  statute  thus  recognizes  in  the  members  of  a 
tribe  on  the  reservation  to  freely  sell,  among  themselves, 
cattle,  even  although  they  may  have  been  in  possession 
or  control  as  the  result  of  a  purchase  made  by  the  United 
States,  joined  with  the  authority  conferred  upon  tihie  In- 
dian agent,  not  only  adds  to  the  certainty  of  Uie  plain 
meaning  of  the  text,  but  demonstrates  the  intent  of  the  act, 
that  is,  the  public  purpose  of  protecting  the  Indians  on 
the  reservation,  and  of  keeping  thereon  cattle  purchased 
by  the  United  States.  As  suggested  in  argument  by  the 
Government,  we  think  this  continuing  public  purpose 
is  cogently  illustrated  by  the  acts  of  May  1, 1888,  c.  213, 
25  Stat.  113,  114,  and  of  June  10,  1896,  c.  398,  29  Stat. 
321,  355,  in  both  of  which  cattle  bought  for  Indian  use 
from  the  proceeds  of  the  price  of  land  c^ed  by  the  Indians 
were  subjected  to  a  prohibition  against  sale  like  that 
embodied  in  the  statute  under  consideration.  Nor  do 
we  think  there  is  force  in  the  suggestion  made  on  the  other 
hand  that  the  expression  of  the  prohibition  in  the  particu- 
lar cases  referred  to  must  be  taken  as  indicating  that  it 
was  deemed  that  the  general  prohibition  of  the  statute 
here  involved  did  not  apply  to  cattle  bought  under  such 
circumstances,  otherwise  the  enactment  of  the  special 
prohibition  was  imnecessary.  We  say  this  since  the  con- 
tention dii^gards  the  fact  that  in  the  two  cases  re- 
ferred to  the  special  legislation  added  to  the  restrictions 
contained  in  the  general  law  by  subjecting  the  cattle  in 
the  particular  cases  dealt  with,  not  only  to  a  prohibition 
against  sale,  but  also  against  exchange  or  slaughter  of 
such  cattle,  an  extension  of  the  prohibition  of  the  general 
law  which  presumably  experience  had  demonstrated  to 
be  essential  to  the  efficient  execution  of  the  public  p\u> 
pose  which  that  law,  as  also  the  special  provisions,  were 
intended  to  accomplish. 

Reversed. 
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METROPOLIS    THEATRE    COMPANY    v.    CITY 
OF  CHICAGO. 

SBBOB  TO  THB  SUFREMS  C0T7BT  OF  THE  STATES  OF  ILLINOIS. 
No.  181.    Aigoed  March  12,  1913.— Decided  April  7,  1913. 

A  GlasBification  of  theatres  for  license  fees  based  on,  and  graded  accord- 
ing to,  prices  of  admission  is  not  arbitrary  and  unreasonable,  even 
liiough  some  of  the  theatres  chargmg  the  higher  admission  may  have 
less  revenue  than  those  charging  a  smaller  price  of  admission  and 
hence  paying  lower  license  fees;  and  so  held  that  the  Chicago  theatre 
license  ordinance  is  not  unconstitutional  as  a  denial  of  equal  protec- 
lion  of  the  law. 

There  is  a  natural  relation  between  price  of  admission  and  revenue 
that  justifies  a  classification  based  ob  the  former. 

This  court  will  consider  that  a  distinction  between  classes  engaged 
in  the  same  business  that  obtains  in  all  large  cities  must  be  a  sub- 
stantial basis  for  governmental  action  in  classifying  those  engaged 
in  such  business  for  taxation. 

The  fact  that  a  law  may  be  faulty  does  not  demonstrate  its  invalidity 
under  the  Fede]:al  Constitution;  even  though  it  may  seem  unjust 
a;bd  oppressive  it  may  be  free  from  judicial  interference. 

Mere  errors  of  govemmeirt  are  not  subject  to  judicial  review  by  this 
court;  and  only  a  palpably  arbitrary  exercise  of  authority  can  be 
declared  void  under  the  Fourteenth.  Amendment. 

246  nimois,  20,  affirmed. 

Box  in  equity  biou^t  in  the  Circuit  Court  of  Cook 
County,  State  of  Illinois,  to  restrain  the  enforoemeut  of 
a  certain  ordinance  of  the  city  ot  Chicago,  requiring 
licenses  for  places  of  amusement.  The  ordinance  divides 
the  places  of  amusemept  into  twenty-one  classes.  The 
entertainments  offered  by  complainants  fall  within  the 
first  class,  which  is  defined  as  ''all  entertainments  of  a 
theatrical,  dramatic,  vaudeville,  variety  or  spectacular 
character.'^  The  license  fee  is  graded  according  to  the 
price  of  admission,  exclusive  of  box  seats,  as  follows: 
If  $1.00  or  more,  the  fee  is  $1000;  if  it  exceeds  50  cents 
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but  is  leas  than  $1.00,  $400;  if  it  exceeds  30  cents  but 
is  less  than  50  cents,  $300;  if  it  exceeds  20  cents  but  not 
more  than  30  cents,  $250;  if  it  does  not  exceed  20  cents, 
$200. 

The  foundation  of  the  bill  is  that  the  ordinance,  in  so 
far  as  it  charges  an  annual  license  fee  of  $1000  upon 
theatres  charging  $1.00  or  more  for  any  seat,  exclusive 
of  box  s^ts,  violates  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 

The  city  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled, and,  the  city  declining  to  plead  further,  a  decree 
was  entered  enjoining  the  enforcement  of  §  104  of  the 
ordinance.  The  decree  was  reversed  by  the  Supreme 
Court  of  the  State  and  the  case  remanded  with  directions 
to  sustain  the  demurrer  and  dismiss  the  bill.  This  writ 
of  error  was  then  sued  out. 

The  bill  describes  the  complainants  a;9  persons,  firms 
or  corporations,  and  describes  the  theatres  conducted 
by  each  of  them  as  follows:  The  Colonial  theatre,  capacity 
1482  seats;  McVicker's  theatre,  1868  seats;  Illinois  theatre, 
1249  seats;  Powers'  theatre,  1115  seats;  Studebaker 
theatre,  1350  seats;  Cort  theatre,  962  seats;  Grand  Opera 
House,  1379  seats.  Great  Northern  theatre,  1205  seats; 
LaSalle  theatre,  770  seats;  Princess  theatre,  950;  Chicago 
Opera  House,  1434  seats;  Olympic  theatre,  1532  seats; 
Garrick  theatre,  1259  seats;  Whitney  Opera  House, 
708  seats. 

The  following  are  the  other  pertinent  facts :  The  theatres 
cannot,  under  the  ordinance,  accommodate  or  grant  ad- 
mission to  any  number  of  persons  in  excess  of  the  number 
of  the  seats. 

There  have  been  given  and  produced  at  the  theatres 
respectively,  excepting  in  the  Cort  theatre,  for  more  than 
two  years  last  past,  and  in  the  Cort  theatre  for  more 
than  two  months  last  past,  entertainments  atid  perform- 
ances of  the  various  kinds  described  in  the  ordinance, 
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and  in  some  of  the  theatres  the  price  of  admiasdon  has  not 
exoeeded  $1.00  and  in  othc^  it  has  not  exceeded  12.00. 
In  some  the  minimum  price  of  admission  has  been  50 
cents  and  in  some^  26  cents.  All  the  theatres,  with  the 
exception  of  one  ot  two,  have  at  different  times  during 
the  last  two  years  made,  and  intend  in  the  future  to  make 
different  maximum  and  minimum  prices  of  admission,  de- 
pendent upon  the  location  of  seats  and  according  to  die 
cost  of  production,  the  season  of  the  year  and.  condition 
of  business.  It  is  unpossible  to  tell  in  Qjdvance  the  con- 
dition of  busbess  or  the  character  of  entertainment  or 
the  hi^est  or  lowest  prices  of  admission.  At  the  present 
time  the  higl^est  price  to  some  i^urts  o|  each  of  the  theatres 
is  $1.00  or  over  and  the  lowest  price  is  much  less.  There 
is  not  now  and  never  has  been  any  fixed  rule  or  standard 
among  theatres  in  Chici^  as  to  the  number  of  seats  in 
any  theatre  for  which  an  admission  fee  of  $1.00  or  over 
is  made.  In  some  of  the  theatres  owned  and  operated  by 
complainants,  and  in  some  theatres  owned  and  operated 
by  others^  there  are  more  seats  sold  for  more  than  $1.00 
for  a  performance,  than  in  others  operated  by  complain- 
ants. The  gross  revenue  per  performance  of  complainants' 
theatres  and  other  theatres,  if  all  of  the  seats  were  occupied 
would  differ  and  vary  according  to  the  seating  capacity 
of  the  tlieati?es,  req>ectively,  and  also  according  to  the 
conditions  prevailing,  including  in  the  conditions  the 
charge  made  for  admission,  and  the  different  prices  of 
admission  to  different  parts  of  the  theatres,  there  being 
no  theatres  in  Chicago  wherein  the  prices  of  admission 
to.  all  parts  of  the  theatre  are  identical  with  the  prices 
of  admission  charged  for  the  same  number  of  seats  in  any 
other  theatre. 

The  seating  capacity  of  the  largest  theatre  of  complain- 
ants is  1868,-  and  of  tihe  smallest,  708,  the  gross  revenue 
of  the  latter  being,  when  fully  occupied,  less  than  $1000, 
and  of  the  former  not  more  than  $1500,  figured  on  the 
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basis  of  existtng  priees  of  admission  to  all  parts  of  the 
theatre.  The  largest  theatre  or  place  of  amusement  in 
C!hicago  (the  performance  being  of  the  kind  described  in 
the  ordinance  and  similar  to  those  given  by  complainants) 
bbs  a  seating  capacity  in  excess  of  4000,  its  highest  price 
of  admission  is  $1.00,  and  during  many  weeks  of  each 
licensed  period  its  gross  revenue  is  in  excess  of  $4000, 
to-wit:  $5000.  And  there  are  other  theatres  to  which  the 
highest  price  of  admission  is  less  than  $1.00,  performances 
in  which  are  givto  twice  a  day,  thereby  increasing  their 
seating  capacity;  and  the  gross  and  net  revenue  thereof 
is  more  than  twice  that  of  some  of  complainants'  theatres. 
In  many  oth^  theatres,  including  those  of  complainants, 
charging  more  than  $1.00  for  admission,  eight  perform- 
anoes  only  are  given  per  week. 

The  compli&inants  pay  taxes  upon  thdr  buildings  and 
personal  property,  and  they  have  expended  in  excess  of 
$10,000  for  the  purpose  of  producing  and  giving  enter- 
tainments of  the  kind  described  and  in  excess  of  $5000 
in  advertising.  The  good  will  and  business  of  complain- 
ants are  of  great  value,  and  if  the  theatres  are  not  per* 
mitted  to  continue  as  places  of  amusements  a  large  part 
of  the  investment  of  complainants  will  be  destroyed  and 
they  will  suffer  great  and  irreparable  damage,  and  in  an 
amount  which  cannot  be  adequately  ascertained  or  com- 
pensated in  an  action  at  law. 

The  business  of  complainants  is  lawful  and  their  theatres 
have  been  approved  by  the  authorities  of  the  city  and  have 
conformed  in  every  particular  to  the  ordinance  of  the  city. 

On  December  17,  1909,  an  ordinance  was  passed  which 
the  officers  of  the  cily  threatened  to  enforce  against  com- 
plainants, whereupon  a  suit  was  brought  by  the  latter 
and  others  to  enjoin  the  same  upon  the  grounds,  among 
others,  that  its  provisions  were  discriminatory.  The 
ordinance  in  controversy  waa  then  passed. 

There  are  theatres  in  Chicago  other  than  those  of  com- 
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pliunants  with  various  seating  capacities  which^  under  the 
ordinance  of  December  17,  1909,  were  obliged  to  pay  a 
license  fee  of  $1000|  but  which  under  the  ordinance  in 
controversy  are  required  to  pay  only  $400. 

The  income  obtained  by  theatres  of  the  second,  third 
and  fourth  classes  of  the  amended  ordinance  is  often 
largely  in  excess  of  the  income  obtained  by  those  of  the 
first  class,  and  there  are  and  for  a  long  time  have  been 
given  entertainments  at  which  large  assemblages  of  persons 
congr^ate  and  to  which  no  admission  fee  is  charged. 

Complainants  intend  to  give  entertainments  at  their 
theatres  and  have  refused  to  pay  the  license  required  by 
the  ordinance,  and)  as  such  theatres  are  not  impressed 
with  a  public  use,  the  city  has  no  right  to  designate  the 
amount  to  be  charged  as  admission  ^thereto. 

Many  causes  of  action  are  threatened  against  complain- 
ants and  many  of  their  managers  and  officers. 

Theatoes  and  places  of  amusement  in  Chicago  have  paid 
a  license  fee  startiiig  at  $100,  in  1881,  and  progressively 
increasing  duriog  certain  periods  to  January  1,  1910, 
when  it  was  fixed  at  $500,  and  complainants  paid  the 
license  fee  exacted  during  the  several  periods. 

The  inspection  and  relation  of  complainants'  theatres 
do  not  cost  the  city  more  than  $50  per  year. 

The  other  provisions  of  the  biU  set  forth  in  other  ways 
what  is  alleged  to  be  the  discriminatory  character  of  the 
(Hdinance  arising  from  basing  the  license  fee  upon  the 
price  of  admission  and  dn  infringement  of  the  constitution 
of  the  State  of  Illinois  and  of  the  United  States  is  charged. 

Mr.  Alfred  S.  Austrian^  with  whom  Mr.  Levy  Mayer  was 
on  the  brief,  for  plaintiffs  in  error: 

While  classification  is  permissible  in  an  ordinance 
imposing  a  license  fee  either  for  the  purposes  of  r^ulation 
or  revenue,  the  distinctions  created  by  such  an  ordinance 
must  bear  some  reasonable  and  just  relation  to  the  subject^ 
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matter  of  the  classification,  and  to  the  proposed  purposes 
^of  the  ordinance;  and  if  an  arbitrary  and  improper  classi- 
fication is  made,  the  ordinance  cannot  be  sustained,  as 
a  person  discriminated  i^ainst  hy  such  an  ordinance  is 
deprived  of  the  equal  protection  of  the  law,  and  suffers 
the  deprivation  of  his  property  without  due  process  of 
law-  Catting  y.  Kansas  City  Stock  Yctrda  Co.,  tS3V.  8. 79; 
Southern  Railway  Co.  v.  Greene,  216  Ui  S.  400;  Ouff  Ac.  Ry. 
Co.  V.  Mis,  165  U.  a  150;  Raymond  v.  Chicago  Trdction 
Co.,  207  U.  S.  20;  ConnMy  v.  Uni^  Sewer  Pipe  Co., 
184  U.  S.  540;  Farrington  v.  Mensching,  187  N.  Y.  8; 
StaU  V.  Mitchell,  97  Maine,  66;  State  v.  Ashbrook,  154 
Missouri,  375;  Chicago  y.  Netcher,  183  Illinois,  104;  Bailey 
V.  People,  190  Qlinois,  28;  Los  Angeles  v.  Lankershim, 
160  Galifomia,  800;  Owen  County  v.  Cox,  132  Kentucky, 
738;  117  S.  W.  Rep.  296;  City  v.  Wehrung,  46  Dlibois,  392; 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  Illinois,  560; 
Bessette  v.  People,  193  Illinois,  334;  Hibbard  y.  Chicago, 
173  Illinois,  91;  Monmouth  v.  Popel,  183  Illinois,  634; 
Zanone  v.  Mound  City,  103  Illinois,  552;  State  v.  Sheriff, 
48  Minnesota,  236;  Lappin  y.  Diet,  of  Col.,^ 22  App.  D.  G. 
68;  State  v.  Shedroi,  75  Vermont,  277;  Nichols  v.  Walters, 
37  Mumesota,  264. 

Mr.  Charles  M.  Haft,  with  whom  Mr.  WUHam  H.  Sexton 
was  on  the  brief,  for  defendants  in  error: 

The  ordinance  in  question  creaties  a  reasonable  classifica- 
tion and  does  not  violate  the  Federal  Constitution  by 
depriving  the  complainants  of  the  equal  protection  of  the 
law  or  causing  them  to  suffer  the  deprivation  of  their 
property  withoi^t  due  process  of  law.  Douglas  v.  People, 
225  Illinois,  536,  544;  Bessette  y.  People,  193  Illinois,  334; 
Heath  y.  Worst,  207  U.  S.  338,  354;  Hawthorn  y.  Pedple, 
109  Illinois,  311;  Tappon  y.  Merchants^  19  Wall.  490; 
State  y.  R.  R.  Tax  Cases,  92  U.  S.  601;  State  v.  Central,  48 
N.  J.  L.  106;  Head  Money  Cases,  112  U.  S.  580;  Pacific 
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Exp.  Co.  V.  Seibert,  142  U.  S.  339;  People  v.  Iran  Ac, 
12  Colorado,  369;  Wehrung  v.  City,  46  Illinois,  392;  Trav- 
ders  Ins.  Co.  v.  Connecticut,  186  U.  S.  364-371;  Koch- 
ersperger  v.  Drake ^  167  Illinois,  122;  Banta  v.  City,  172 
Illinois,  219;  Marmet  v.  The  State,  45  Oh.  St.  63;  In  re 
Abel,  10  Idaho,  288;  State  v.  Montgomery,  92  Maine,  433; 
£x  porfe  Heyhnan,  92  California,  482;  Mechanicaburg 
V.  Zoons,  18  Pa.  Sup.  Ct.  131;  NaehviUe  v.  Cdy,  118 
Alabama,  362;  Gamble  v.  City,  147  Alabama,  682;  J^x  parte 
Lemon,  143  California,  558;  State  v.  McKinney,  29  Mon- 
tana, 375;  Commonwealth  v.  Ctorft,  195  Pa.  St.  634;  5ti?orn 
V.  Selser,  106  Louisiana,  691;  Cowartv.  City,  67  S.  Car.  36; 
Mqrgaa  v.  Commonwealth,  98  Virginia,  812;  C%  v.  iVetr- 
haU,  115  Iowa,  55;  Newton  v.  Atchison,  31  Kansas,  131 ;  j^x 
parte  Sisto  Li  ProtH,  68  California,  636;  Fom  v.  Memphis,  9 
Lea,  294;  Rowland  v.  Chicago,  108  Illinois,  500;  SmifA  v. 
LoaistnUe,  6  S.  W.  Rep.  911 ;  St.  Paul  v.  Dow,  37  Minnesota, 
20;  St.  Louis  v.  Bircher,  7  Mo.  App.  169;  Gibson  v.  Cora- 
poZw,  22  Pitts.  L.  J.  (N.  S.)  64;  State  v.  ScWier,  3  Heisk. 
281 ;  S.  C,  8  HeisL  455;  State  v.  Schoenhausen,  37  La,.  Ann. 
42;  Amader  v.  Kennedy,  70  California,  458;  rt^Zto««  v. 
Sedan,  31  Kansas,  165;  State  v.  Traders  Ac,  42  La.  Ann. 
329;  jYcu?  Orleans  v.  Ponchartrain,  41  La.  Ann.  519;  State 
V.  Liverpool,  40  La.  Ann.  510;  Ficklin  v.  Shelby,  145 
U.  S.  1;  fix  parte  ilfouni,  66  California,  448;  TToifcer  v. 
Springfield,  94  Illinois,  364;  State  v.  Hoboken,  41  N.  J.  L. 
71;  FreAwed  v.  Troy,  18  Kansas,  271;  5/.  Joseph  v.  fim«<, 
95  Missouri,  360;  Sf.  Louis  v.  Green,  70  Mo.  App.  468; 
KaisH  V.  Grady,  25  La.  Ann.  576;  State  v.  iSoSe,  30  La. 
Ann.  991;  Sacramento  v.  Crocker,  16  Calif omia,  119; 
Sffitffe  y.  LouisviUe,  6  Sv  W.  Rep.  911;  iVeu;  Orleans  v. 
DuBarry,  30  La.  Aim.  481;  Webber  v.  Chicago,  50  Illinois, 
110;  S.  C,  48  Illmois,  313;  IdtOefieldv.  State,  42  Nebraska, 
223;  McGraih  v.  Netvton,  29  Kansas,  364;  Commonwealth 
y.Rearidc,  203  U.  S.  507;  Rosenbhom  v.  State,  64  Nebraska, 
342;  Homee  v.  F<.  Swritft,  93  Fed.  Rep.  857;  City  v.  Clark. 
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124  GeorpE,  254;  CUy  v.  BoUon,  128  Iowa,  108;  Iowa  v. 
OUbertsany  129  Louisiana,  508;  State  v.  Hammond,  110 
LpuisiaDa,  180;  People  v.  HotchJdaa,  118  Michigan,  59; 
In  re  LipsckUz,  14  N.  Dak.  622;  CommonweaUh  v.  Muir,  180 
Pa.  St.  47;  ComnumweaUh  v.  Clark,  57  L.  R.  A.  848;  State 
V.  Doherty,  2  Idaho,  1105;  Stofe  v.  O'Hara,  36  La.  Ann.  94; 
Osbom  V.  jStofe,  33, Florida,  362;  State  v.  Traders'  Co.,  41 
La.  Ann.  329;  /n  re  Watson,  17  S.  Dafc  486;  Hays  v.  Com- 
monweaUh,  107  Kentucky,  655;  Danville  v.  TTeawr,  17  Pa. 
Co.  Ct.  17;  State  v.  Webber,  214  Missouri,  272;  People  v. 
Smfith,  147  Michigan,  391 ;  City  of  Chicago  v.  Browned,  146 
nimois,  64;  Qaong  Wing  v.  KirkendaU,  223  U.  S.  59. 

There  is  no  provision  in  the  Federal  Constitution  which 
forbids'  unequal  taxation  by  the  States.  Davidson  y. 
New  Orleans,  96  U.  S.  97,  106;  Bells  Gap  v.  Pennsylvania, 
134  U.  S.  232;  Pac.  Exp.  Co.  v.  Seibert,  142  U.  S.  339,  361; 
Merchants  v.  Pennsylvania  Co.,  167  U.  S.  461;  Coulter  v. 
Louisville,  196  U.  S.  599;  Savannah  R.  R.  Co.  v.  Savannah, 
198  U.  S.  392;  Metropolitan  v.  JSTew?  For*,  199  U.  S.  1 ;  St. 
Louis  V.  Dam,  132  Fed.  Rep.  629. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court,  after  making  the  above  statement. 

The  attack  of  complainants  (we  so  call  plaintiffs  in  error) 
is  upon  the  classification  of  the  ordinance.  It  is  contended 
that  the  purpose  of  the  ordinance  is  to  raise  revenue  and 
that  its  classification  has  no  relation  to  such  purpose  and 
therefbre  is  arbitrarily  discriminatory,  and  thereby  offends 
the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  The  character. ascribed  to  the  ordinance 
by  the  Supreme  Court  of  the  State  is  not'without  uncer- 
tainty. But  we  may  assume,  as  complainants  assert,  that 
the  coiui;  considered  th6  ordinance  as  a  revenue  measure 
only.  The  court  said: '^The  ordinance  may  be  sustainable 
under  the  taxing  power  alone,  without  reference  to  its 
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reasonableness  as  a  F^;ulatory  measure."  And,  regarding 
it  as  a  revenue  measure,  complainants  attack  it  as  un- 
reasonable in  basing  its  classification  upon  the  price  of 
admission  of  a  particular  theatre  and  not  upon  the  revenue 
derived  therefrom;  and  to  exhibit  the  discrimination  which 
is  asserted  to  result,  a  comparison  is  made  between  the 
seating  capacity  of  complainants '  theatres  and  the  number 
of  their  performances  within  given  periods  and  the  theatres 
of  others  in  the  same  respects  and  the  resulting  revenues. 
But  these  are  accidental  circumstances  and  dependent, 
as  the  Supreme  Coiui;  of  the  State  said,  upon  the  advan- 
tages of  the  particular  theatre  or  choice  of  its  owner,  and 
not  determined  by  the  ordinance.  It  will  immediately 
occur  upon  the  most  casual  reflection  that  the  distinction 
the  theatre  itself  nmkes  is  not  artificial  and  must  have 
some  relation  to  the  success  and  ultimate  profit  of  its 
business.  In  other  words,  there  is  natural  relation  be- 
tween the  price  of  admission  and  revenue,  some  advantage 
certainly  that  determines  the  choice.  The  distinction 
obtains  in  every  large  city  of  the  country.  The  reason  for 
it  must  therefore  be  substantial,  and  if  it  be  so  universal 
m  the  practice  of  the  business  it  would  seem  not  imreason- 
able  if  it  be  adopted  as  the  basis  of  governmental  action. 
If  the  action  of  government  have  such  a  basis  it  cannot  be 
declared  to  be  so  palpably  arbitrary  as  to  be  repugnant 
to  the  Fourteenth  Amendment.  This  is  the  test  of  its 
validity,  as  we  have  so  many  times  said.  We  need  not 
cite  the  cases.  It  is  enough  to  say  that  we  have  tried,  so 
far  as  that  Amendment  is  concerned,  to  declare  in  words, 
and  the  cases  illustrate  by  examples,  the  wide  range  which 
le^slation  has  in  classifying  its  objects.  To  be  able  to 
find  fault  with  a  law  is  not  to  demonstrate  its  invalidity. 
It  may  seem  unjust  and  oppressive,  yet  be  free  from 
judicial  interference.  The  problems  of  government  are 
practical  ones  and  may  justify,  if  they  do  not  require, 
rough  acconunodations — illogical,  it  may  be,  and  un- 
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scientific.  But  even  such  criticism  should  not  be  hastily 
expressed.  What  is  l)est  is  not  always  discernible;  the 
wisdom  of  any  choice  may  be  disputed  or  condemned. 
Mere  errors  of  government  are  not  subject  to  our  judicial 
review.  It  is  only  its  palpably  arbitrary  estfercises  which 
can  be  declared  void  under  the  Fourteenth  Amendment; 
and  such  judgment  cannot  be  pronounced  of  the  ordinance, 
in  controversy.    Quang  Wing  v.  KirkendaUy  223  U.  S.  59. 

Judgment  affinwd. 


C3fflGAG0,  BURLINGTON  AND  QUINCY  RAIL- 
ROAD COMPANY  i;.  CRAM. 

SRBOB  TO  THB  SUPREME  COURT  OF  THE  STATE 
OF  NEBRASKA. 

No.  108.    Aigued  Maich  18,  1918.— Decided  April  7,  1913. 

The  legislature  of  a  State,  ivii^i  so  authorised,  by  its  constitutioii,  has 
power  to  impose  a  limitation  of  the  time  for  transportation  of  live- 
stock. 

The  .legislature  of  a  State,  wh^  so  authorized  by  its  constitution,  has 
power  to  provide  a  definite  measure  of  such  damages  as  may  be 
difficult  to  estimate  or  prove  for  culpable  violations  of  a  statute 
limiting  the  time  for  transportation  of  livestock. 

A  contention  that  "A  statute  is  unconstitutional  under  a  particular 
provision  of  the  Ckmstitution  cannot  be  made  in  this  court  if  not 
made  in  the  court  below. 

Contracts  made  after  the  enactment  of  a  statute  are  subject  to,  and 
do  not  impair,  it. 

The  cattle  train  speed  act  of  Nebraska  establishing  a  rlstte  of  speed 
on  branch  lines  within  the  State  and  imposing^a  penalty  of  $10  per 
car  per  hour,  is  not  unconstitutional  under  the  Fourteenth  Amend- 
ment as  depriving  the  railroad  company  of  its  property  without 
due  process  of  law  because  it  fixes  an  arbitrary  amount  as  liqfuidated 
damages. 

84  Nebraska,  607,  affirmed. 
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The  State  of  Nebraska  enacted  a  law  requiring  rail- 
roads conveying  livestock  to  convey  the  same  at  a  rate 
of  speed  so  that  the  time  consumed  in  a  journey  from 
the  initial  point  of  receiving  liie  stock  to  the  point  of 
feeding  or  destination  should  not  exceed  one  hour  for 
each  eighteen  miles  travel,  including  the  time  of  stops 
at  stations  or  other  points.  It  is  provided  that  where 
the  initial  point  is  not  a  division  station,  and  on  all 
branch  lines  not  exceeding  125  miles  in  length,  the  rate 
of  speed  shall  be  such  that  not  mc^e  than  one  hour  shall 
be  consumed  in  traversing  each  twelve  miles  of  the  dis- 
tance. Including  stops  at  stations  or  other  points,  from 
the  initial  i)aint  to  the  first  division  station  or  over  said 
branches.  The  time  consumed  in  picking  up  and  setting 
out,  loading  or  unloading  stock  at  stations,  shall. not  be 
included  in  the  time  required. 

It  is  further  provided  that  upon  branch  lines,  not  ex- 
ceeding 125  miles  in  length,  liv^tock  of  less  than  six 
cars  in  one  consignment  the  railroad  company  may  desig- 
nate three  days  in  each  week  as  stock-shipping  days  and 
publish  and  make  public  the  days  so  designated.  After 
notice  of  ten  days  of  the  days  selected  and  designated 
the  schedule  provided  in  liie  act  shall  only  apply  to  such 
stock-shipping  dajna.  It  is  provided  that  a  carrier  ''violat- 
ing any  provisions  of  the  act  shall  pay  to  the  owner  of 
such  livestock,  the  sum  of  ten  doU^urs  for  each  hour  for 
each  car  it  extends  or  prolongs  the  time  of  transporta- 
tion beyond  the  pmod*  here  limited  as  liquidated  dam- 
ages to  be  recovered  in  an  ordinary  action,  as  other 
debts  are  recovered."  The  act  was  approved  March  30, 
1905.  Nebraska  Session  Laws,  1905,  p.  506,  Chapter 
107. 

Defendant  in  error  brought  an  action  against  plaintiff 
in  error  in  the  District  Court  of  Garfield  Coimty,  for  the 
sum  of  $1770,  being  the  aggregate  of  twenty-fi^ve  viola- 
tions of  the  act  for  stock  delivered  to  the  raihroad  July  14, 


Digitized  by 


Google 


72  OCTOBER  TERM,  1912. 

Statement  of  the  Case.  228  U.  S. 

1905,  and  subsequent  dates  for  transportation  in  full 
carloads,  each  violation  being  made  a  cause  of  action, 
the  amount  of  each  varying  with  the  time  of  prolonga- 
tion of  the  transportation  of  the  stock. 

There  was  allied  in  the  cause  of  action  no  ground  of 
recovery  other  than  the  statute  and  the  delay  in  the 
transportation  of  the  stock.  In  other  words,  the  time 
consumed  in  the  transportation  of  the  stock,  such  time 
being  given  and  alleged  to  be  ''longer  than  permitted 
by  the  statutes  of  Nebraska,  to  the  damage  of  the  plain- 
tiflf    .    .    .    as  provided  for  by  statutes." 

A  demurrer  was  filed  to  the  petition  char^g  that  the 
statute  violated  the  due  process  and  equality  clauses 
of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States;  that  the  plaintifiF  (defendant  in  error) 
sought  "to  recover  property  or  money  from  the  defendant 
without  its  consent  and  for  the  private  use  of  the  plaintiff, 
without  compensation,  and  which  recovery,  if  had,  would 
amount  to  confiscation  of  the  property  of  the  defendant 
in  violation  of  the  provisions  of  Article  Fourteen  of  the 
amendments  of  the  Constitution  of  the  United  States. 
The  recovery  sought  by  the  plaintiff,  if  permitted,  would 
be  the  recovery  of  a  penalty  under  an  act  of  the  legisla- 
ture which  is  penal  in  its  character,  and  it  is  not  such  a 
right  as  the  plaintiff  can  have  or  enforce,  in  violation 
of  sec.  5,  Art.  8  of  the  Constitution  of  Nebraska.'' 

The  demurrer  was  overruled  and  the  defendant  an- 
swered, alleging  the  following:  The  shipments  were  duly 
and  properly  made  without  imnecessary  delay  and  the 
consignments  carried  were  each  and  aU  duly  delivered 
to  the  consignee  in  accordance  with  tlS»  contracts  made 
for  the  shipment  of  the  stock,  and  without  any  fault  or 
negligence  on  the  part  of  the  defendant  company. 

A  written  contract  for  each  shipment  was  duly  made 
and  Altered  into  by  plaintiff  and  defendant  by  which 
it  was  contracted  and  agreed  that  the  shipments  would 
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not  be  carried  within  any  specified  tiine,  nor  to  arrive 
at  destination  for  any  particular  market. 

The  damages  aou^t  to  be  recovered  are  in  reality  a 
penalty  or  forfeiture  and  that  a  recovery  by  plainti£f 
would  be  in  violation  of  the  due  process  and  equal  pro- 
tection clauses  of  the  Fourteenth  Am^dment  of  the 
Constitution  of  the  United  States. 

The  plaintiff's  cause  of  action  is  for  the  recovery  of  a 
I)eiialty  sought  to  be  imposed  upon  the  defmidant  con- 
trary to  the  provisions  of  article  8,  §  5  of  the  constitution 
of  Nebraska,  and  plaintiff  had  no  right  or  authority  under 
the  law  to  prosecute  the  action  or  to  recovery  therein. 

An  amended  answer  was  filed  which  repeated  the  above 
and  alleged  that  the  stock  was  accepted  and  carried  ac- 
cording to  the  laws,  rules  and  usages  that  regulated  and 
governed  conunon  carriers,  and  in  accordance  with  the 
schedules  for  the  movement  of  trains  as  established  and 
in  force  at  the  times  the  shipments  were  made.  The  line 
of  the  defendant's  railroad  was  all^^,  the  manner  of 
conducting  its  business,  the  times  of  receiving  the  various 
shipments,  thdr  arrival  at  particular  stations  and  ats 
destination. 

A  replication  was  filed  to  the  answer  denying  its  al- 
legations. 

The  case  was  tried  by  the  coiurt  without  a  jury  and 
judgment  was  rendered  for  plaintiff  in  the  siun  of  $1640 
and  costs. 

The  Supreme  Court  decided  that  the  judgment  was 
excessive  in  the  amounts  of  $250  and  $170  and  those 
sums,  in  accordance  with  the  order  of  the  court,  were 
remitted  by  the  plaintiff,  and  with  those  reductions  the 
judgment  was  affirmed.   84  Nebraska,  607. 

Mr.  Hdtteck  F.  RoaCy  with  whom  Mr.  James  E.  KeTby^ 
and  Mr.  John  F.  8Und  were  on  the  brief,  for  plaintiff  in 
error: 
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The  Nebraska  statute  so  far  as  it  creates  a  determinate 
and  measured  pecuniary  liability  against  railroad  com- 
panies in  favor  of  shippers  of  livestock  in  car  load  lots, 
of  $10  per  car  per  each  hour  consumed  in  transportation 
over  a  specified  speed  schedule,  is  not  a  pimitive  meas- 
ure, and  cannot  be  upheld  as  an  exercise  of  the  police 
power. 

The  Supreme  Court  of  the  State  construed  the  statute 
to  be  a  mere  le^slative  admeasurement  and  judgment, 
determining  and  liquidating  the  amoimt  of  pecuniary 
recovery  by  a  stock  shipper  in  car  lots  against  railroads 
who  failed  to  attam  a  specified  rate  of  speed  during  the 
whole  course  of  transportation. 

The  state  coiut  agreed  that  if  the  imposition  was  penal 
in  character,  it  would  be  void  because  forbidden  by  the 
state  constitution.  See  Railway  Co.  v.  Baty,  6  Nebraska, 
37;  Roose  v.  Perkins^  9  Nebraska,  315;  Riewe  v.  Mc- 
Cormick,  11  Nebraska,  2i84. 

Punitive  damages  are  not  given  in  Nebraska  in  any 
class  of  cases  between  private  parties.  Compensation, 
under  the  rules  of  law,  is  all  to  which  a  plamtiff  is  entitled 
in  a  civil  suit  at  law.  Bolt  v.  Bvdwigy  19  Nebraska,.  745; 
Grand  Island  <fc  W.  C.  R.  Co.  v.  SwiTibank,  51  Nebraska, 
525. 

In  Graham  v.  Kibble,  9  Nebraska,  185>  the  act  there  in 
question  was  upheld,  not  as  a  punitive  imposition,  but 
as  a  provision  for  liquidation  of  compensatory  damages. 
And  see  Grand  Island  cfc  W.  C.  R.  Co.  v.  Swinbank, 
supra. 

Imposition  of  damages  in  favor,  of  the  narrow  class 
of  shippers  specified  in  the  act  for  failure  to  observe  a 
severe  and  impractical  speed  schedule  is  the  equivalent 
of  a  rebate. 

The  legislatures  of  the  States  may  not,  consistently 
with  the  Federal  guaranty  of  due  process,  determine 
and  liquidate  the  amoimt  of  a  pecimiary  recovery  in 
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damages  enforceable  in  favor  of  one  private  suitor  out 
of  the  property  of  another^  in  advance  of  the  incident 
creating  the  right  of  recovery^  and  without  notice^  or 
opportunity  of  hearing,  to  either  party. 

Determination  of  the  amount  of  the  compensation  or  the 
quantum  of  damages  suffered  I^  a  shipper  of  livestock 
in  car  load  lots  by  prolonging  the  period  of  transportation, 
is  a  judicial  function.  It  reaches  and  transfers  to  the 
shipper  the  property  of  railroads;  and  to  whatev^  de- 
partment or  forum  it  may  be  referred,  this  function  can 
only  be  exercised  by  proceedings  conformable  to  the  due 
process  clause  of  the  Fourteenth  Am^dment  and  in  this 
respect  the  Nebraska  act  is  unconstitutional.  Satterlee 
V.  Matlhewsonj  2  Pet.  413;  Vanhom  v.  Dorrance,  2  DaU. 
304;  Loan  Assodatum  v.  Topeka,  20  WaU^  655,  667; 
Irrigation  District  v.  Bradley,  164  U.  S.  168, 159;  Davidson 
V.  New  Orleans,  96  U.  S.  107;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 164  U.  S.  403,  417;  Wilkinson  v.  Leland,  2  Pet. 
666;  Monongahela  Nav.  Co.  v.  United  Stated,  148  U.  S. 
311,  345;  Isom  v.  Mississippi  C.  R.  Co.,  30  Mississippi, 
300,  315;  C:,  B.  <fc  Q.  R.  Co.  v.  Chicago,  165  U.  S.  233, 
236. 

While  tl\e  property  of  railroads  is  employed  to  .per- 
form the  public  service  of  transportation,  it  is,  none  the 
less,  private  property,  under  the  dominion  of  private 
ownership,  and  within  the  protection  of  constitutional 
guaranties.  Missouri  P.  R.  Co.  v.  Nebraska,,  164  U.  S. 
417;  Smyth  v.  Ames,  169  U.  S.  466;  Missouri  P.  R.  Co.  v. 
Nebraska,  217  U.  S.  196;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418, 466.  And  see  also  Ives  v.  South 
B.  R.  Co.,  200  N.  Y.  271. 

Domestic  animals  constitute  a  considerable  portion  of 
the  national  wealth.  "The  variatjions  in  value  of  different 
members  of  the;  same  species  will  show,  in  horses  for 
example,  divergencies  between  $25  and  $100,000.  Di- 
vergencies equally  marked  in  the  valuations  of  individual 
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members  exist  in  all  the  different  species  of  domestic 
animals.  In  our  system  of  government  these  animals  are 
not  subject  to  be  valued  by  le^blative  act,  any  more  than 
are  lands  or  corporate  franchises. 

If  the  legislature  be  unfettered  in  the  exercise  of  this 
despotic  power  it  may  fix  the  sum  or  anK>unt  of  the  claim 
at  any  figure  that  suits  its  will  or  whim.  North  Dakota, 
more  moderate  than  Nebraska,  in  an  act,  since  held  in- 
valid as  an  undue  burden  on  conmierce,  fiixed  $5  per  car  per 
each  hour  as  the  measure  of  the  stock  shipper's  claim  for 
delay  in  transportation  beyond  a  statutory  speed  schedule. 
Douglas  v.  Northern  P.  R.  Co.,  125  N.  W.  Rep.  475,  andsee 
C,  R.  I.  &  P.  R.  Co.  V.  TTifte,  32  Nebraska,  383,  384. 

So  also  the  legislature,  if  unfettered  in  its  power  to 
liquidate  and  measure  damages,  may  supersede  the  func- 
tions of  the  court  and  jury  by  enacting  legislation  es- 
tablishing damages  in  all  other  classes  of  cases. 

Sun  Printing  and  Publishing  Co.  v.  Moore,  183  U.  S. 
642,  distinguished,  as  was  a  case  enforcing  liquidated 
damages  stated  by  contract.  Whether  the  diflSculty  in 
proving  the  amount  of  damages  is  sufficient  to  reUeve 
the  function  of  determining  the  amount  of  recovery  from 
the  reach  of  the  guaranty  of  due  process,  is  a  Federal 
question  upon  whicb  the  decision  of  the  state  oou]rt  is  not 
controlling. 

The  holding  of  the  state  court,  that  proof  of  the  amount 
of  damages  accriing  from  delay  in  transporting  livestock 
in  cars  is  difficult  or  impossible,  is  palpably  erroneous, 
contrary  to  common  experience,  and  without  any  basis  or 
foundation  upon  which  to  rest. 

Previous  to  the  adjudications  under  review,  the  Ne- 
,braska  court  had  not  found  that  there  was  any  difficulty 
in  proving  the  amount  of  damages  actually  sustained 
in  such  cases.  Nelson  v.  C.,B.&  Q.  R.  Co.,  78  Nebraska, 
57;  Denman  v.  CI,  B.  &  Q.  R.  Co.,  52  Nebraska,  140; 
C,  B.  &  Q.  R.  Co.  V.  WiOiams,  61  Nebraska,  608;  Wente  v. 
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C.,B.  &  Q.  R.  Co.,  79  Nebraska,  179;  Squires  v.  Ehoood, 
33  Nebraska,  126;  Gittilan  v.  Rollins,  41  Nebraiska,  540; 
Lee  V.  CarroU  Normal  Sdiool,  96  N.  W.  Rep.  65. 

While  the  Fourteenth  Amendmmit  may  not  prohibit 
the  States  from  assigning  judicial  pk>wer8  to  their  legidsr 
tive  assemblies,  that  judicial  power  can  only  be  exercised, 
by  any  department  of  the  state  government,  in  conformity 
to  the  requirement  of  due  process. 

Obviously  the  state  court  did  not  rest  its  decision  either 
on  the  proposition  that  th^  state  legislature  could  exercise 
judicial  power,  or  that  the  imposition  is  penal. 

If  this  comi)  interprets  the  imposition  on  railroad  com- 
panies in  favor  of  shippers  of  Uvestock  in  car  load  lots  of 
$10  per  car  for  each  hour  of  delay  to  be  a  punishment  in  the 
nature  of  a  fine,  as  it  did  the  Missouri  statute  in  Missouri 
Ry.  Co.  v.  Humes,  115  U.  S.  612,  the  statute  must  be 
held  repugnant  to  the  equal  protection  guaranty. 

Mr.  E.  J.  Clements,  with  whom  Mr.  S.  H.  Cowan  was 
on  the  brief,  for  defendants  in  error: 

The  Constitution  of  the  United  States  does  not  pro- 
hibit a  state  legislature  from  exercising  judicial  functions, 
-and  whether  or  not  it  has  done  so  is  not  a  Federal  question. 
Saterlee  v.  Mathewson,  12  Pet.  380.  See  also  Dryer  v. 
Illinois,  187  U.  S.  71,  which  has  been  cited,  with  approval, 
in  Reitz  v.  Michigan,  188  U.  S.  507;  Carfer  v.  CaJdweU, 
200  U.  S.  297;  Prenlis  v.  AOarUic  Coast  Lines,  211  U.  S. 
225;  Soliah  v.  HesUn,  "232  U.  S.  522. 

The  object  of  the^act  in  question  is  the  regulation  of 
(Tuodi^public  corporations,  in  the  conduct  of  their  business 
as.  common  carriers,  and  its  provisions  are  clearly  within 
the  police  power  of  the  State. 

Every  possible  presumption  is  in  favor  of  the  validity 
of  a  statute,  and  this  continues  until  the  contrary  is 
shown  beyond  a  rational  doubt.  When  a  statute  Ls.  sus- 
ceptible of  two  constructions,  one  maldi]tg  it  constitutional 
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and  the  other  tinconstitutional,  the  former  must  be 
adopted.  Black's  (Donst.  Law,  §  30;  8  Cyc.  801,  804; 
United  SUdea  v.  Delaware,  213  U.  S.  407;  Knights  Templars 
Co.  V.  Jarman,  187  XJ.  S.  197, 205;  Harriman  v.  Int.  Com. 
Comm.,  211 U.  S.  407;  Hooper  v.  California,  155  U.  S.  657; 
A.,  T.  &c^R.  R.  Co.  V.  Matthews,  174  U.  S.  104. 

In  all  of  its  relationa  to  the  public,  a  railroad  company 
has  the  charact^  of  a  public  ag«it,  is  a  quasi-pnloiie 
corporation,  and  is  subject  to  any  reasonable  le^slative 
regulation  or  control.  2  Elliott  on  Railroads,  §§662, 
670;  7  Cyc.  447,  448;  C,  B.  &  Q.  Ry.  Co.  v.  Zotro,  94 
U.  S^  113;  Oladsen  v.  State,  166  U.  S.  427;  Wisconsin  &c. 
Ry.  Co.  V.  Jacobson,  179  U.  S.  287;  Atlantic  &c.  Ry.  Co.  v. 
North  Carolina  Com.,  206  IT.  S.  1. 

L^isl§tive  power  to  regulate  and  control  qyasirpahhc 
corporations  is  not  confined  to  railroad  companies  alone, 
but  extends. to  banks,  levator,  insurance,  gas,  watra*, 
telephone  and  telegraph  companies,  and  all  corporations 
engaged  in  business  of  a  public  nature.  Munn  v.  lUinois, 
94  tJ.  S.  113;  Orient  Ins.  Co.  \.  Daggs,  172  XJ.  S.  657; 
German  AUiance  Ins.  Co.  v;  Hak,  219  U.  S.  307;  Noble 
State  Bank  v.  HosJfceK,  219  U.  S.  104. 

The  right  of  the  legblature  to  r^ulate  and  control 
a  business  affected  witii  a  public  interest  i3  a  part  of  the 
police  power  of  the  State.  9  Ency.  of  U.  S.  Sud.  Ct. 
Dec.  483;  Lake  Shore  Ry.  Co.  v.  Ohio,  173  U.  S.  286; 
Lake  Shore  Ry.  Co.  v.  Smith,  173  U.  S.  684;  Western  Un. 
Tel.  Co.  V.  Pendleton,  122  U.  S.  347;  C,  B.  &  Q.  R.  Co.  v. 
Drainage  Cc  %.,  200  U.  S.  561;  Bacon  v.  WaJker,  204 
U.  S.  311;  Bank  v.  Haskeia,  219  U.  S.  104;  German  AUiance 
Ins.  Co.  V.  Hale,  219  U.  S.  307;  Gladson  v.  Minnesota, 
166  U.  S.  427. 

The  f acf  that  the  company  was  organized  imder  the 
laws  of  another  State  does  not  affect  the  right  to  r^ulate 
it.  Stone  v.  Farmers  L.  &  T.  Co.,  116  U.  S.  334;  Freund 
pn  PoUce  Power,  §  398;  33  Cyc.  64S,New  York  Jbc.  R.  R. 
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C4>.,  V.  N^w'  York,  166  U.  S.  628;  HarringUm  v.  Georgia^ 
163  U.  S.  299. 
The  act  in  question  is  therefore  a  police  regulation. 
The  object  and  purpose  of  §  2  are  to  enforce  the  regu- 
lations provided  for  in  §  1,  and  to  furnish  a  simple  and  ex- 
peditious remedy  to  a  party  injured  by  a  violation  thereof. 
This  method  of  enforcement  does  not  in  any  manner 
conflict  with  t^e  Fourteenth  Amendment,  or  any  other 
provision  of  the  Federal  Constitution.    Mo.  Pac.  Ry.  Co. 
V.  Hume,  115  U.  S.  512;  Minneapolis  &c.  By.  Co.  v.  Emr 
mona,  149  U.  S.  312;  Minneapolis  &c.  Ry.  Co.  v.  Beck- 
u;itft,  129  U.S.  31. 

If,  therefore,  §  2  provides  for  a  penalty,  it  is  not  inimical 
to  the  Constitution  of  the  United  States.  Illinois  &c. 
R.  Co.  V.  Illinois,  163  U.  S.  152,  distinguished,  and  see 
Atchism  &c.  R.  Co.  v.  Matthews,  174  U.  S.  96,  100;  Huntr 
ingUm  v.  AttriU,  146  U.  S.  657,  682. 

If,  upon  independent  inquiry,  this  court  shall  deter- 
mine that  the  recovery  provided  for  by  §  2  is  in  the  nature 
of  a  penalty,  then  its  former  decisions  are  conclusive 
that  it  does  not  violate  the  Fourteenth  Amendment. 

The  construction  placed  upon  this  act  and  similar 
statutes  by  the  Supreme  Coiui  of  Nebraska  does  not 
affirm  or  d^y  that  the  statute  is  or  is  not  a  police  regula- 
tion ;  nor  that  it  is  or  is  not  penal  in  its  nature ;  nor  that  if  it 
were  penal  it  would  or  would  not  violate  the  state  con- 
stitution. Counsels'  contention  that  the  court  held  that 
it  was  penal  is  based  upon  the  fact  that  the  recovery  is 
tamed  ''liquidated  damages.'' 

The  statute  would  not  necessarily  be  imconstitutional 
if  it  provided  for  anything  more  than  compensatory 
damages,  or  was  in  any  sense  penal.  For  cases  in  which 
penal,  or  guasi-penaX,  statutes  have  been  upheld,  see 
^oham  V.  Kibble,  9  Nebraska,  184;  Phcmix  Ins.  Co.  v. 
Bohman,  28  Nebraska,  251;  Phomix  Ins.  Co.  v.  McEvony, 
52  Nebraska,  566;  Cleanvater  Bank  v.  Kurkonski,  45 
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Nebraska,  1;  Deering  v.  Miller^  33  Nebraska,  655;  Hier  v. 
Hutchings,  58  Nebraska,  334. 

The  common-law  rule  that,  in  cases  showing  wanton 
or  malicious  injury,  punitive  damages  maybe  allowed, — 
which  is  still  recognized  and  adhered  to  by  this  court 
and  the  courts  of  many  States, — ^has  been  abrogated  in 
some  jurisdictions,  including  Nebraska.  Boyer  v.  J5arr, 
8  Nebraska,  GS;A.&N.R.  Co.  v.  Baly,  6  Nebraska,  37. 

This  court  has  sustained  punitive  damage  statutes 
imder  the  Fourteenth  Amendment.  Minn.  Ry.  Co.  v. 
BeckwUh,  129  IT.  S.  27. 

A  state  legislating  has  the  power  to  fix,  by  statute,  the 
maximum,  or  even  the  exact  amoimt  recoverable  by  a 
person  sustaining  injury  from  the  delinquency  of  a  public, 
or  guoai-public,  agent;  and  such  a  statute  does  not  violate 
any  of  the  provisions  of  the  Fourteenth  Amendment. 
Field^s  Law  of  Damages,  §  17. 

See  cases  involving  the  construction  and  enforcement 
of  insurance  statutes  fixing  penalties  and  damages.  In 
several  of  said  cases,  it  is  expressly  held  that  the  statutory 
provisions  in  regard  to  the  amount  of  the  recovery  ampunt 
to  a  statutory  liquidation  of  damages,  which  become 
a  part  of  the  contract,  and  must  govern  notwithstanding 
any  conflicting  provisions  embodied  therein  by  the  parties. 
Lancashire  Inv.  Co.  v.  Bush,  60  Nebraska,  121;  Oshkosh 
Gas  Light  Co.  v.  Ins.  Co.,  71  Wisconsin,  454;  Hcwens  v. 
Ins.  Co.  J  123  Missouri,  403;  Orient  Insurarux  Company  v. 
Daggs,  172  U.  S.  557;  Fidelity  Mvt.  Asm.  v.  MeUler, 
185  U.  S.  226- 

The  constitutional  guaranties  of  due. process  and  equal 
protection  of  law  can  have  no  greater  force  or  effect 
when  invoked  by  a  railroad  company  than  when  claimed 
by  an  insurance  corporation.  Brady  v.  Daly,  175  U.  S. 
148.  See  also  statute  fixing  liquidated  damages  for 
infringing  patents.  PirkU  v.  Smith,  42  Fed.  Rep.  410. 
See  also  for  other  liquidated  damage  statutes,  Coover  v. 
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Walker,  31  Missouri,  574;  CarroU  v.  M.  P.  Ry.  Co.,  88 
Missouri,  239;  Milter  v.  M.  P.  Ry.  Co.,  109  Missouri,  350; 
Lamphear  v.  Bvckingham,  33  Connecticut,  238;  Texas 
Cent.  R.  Co.  v.  Hannoy  &  Co.,  130  S-  W.  Rep.  250;  Orange 
County  V*  Harris,  97  California,  600. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court,  after  stating  the  ease  as  above. 

The  case  is  here  in  a  simple  aspect.  There  was  no 
attempt  made  to  explain  or  justify  the  delays  in  the 
shipments,  and  any  attack  on  the  statute  on  the  ground 
that  it  includes  delays  resulting  from  the  act  of  God  or 
cause  over  which  the  carriers  have  no  control  is  precluded 
by  the  construction  put  upon  the  act  by  the  Supreme 
Court  of  the  State. 

The  only  proposition,  then,  which  is  presented  is 
whether  the  statute  is  beyond  the  power  of  government 
and,  therefore,  offends  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States  by  depriving  plain- 
tiff in  error  of  its  property  without  due  process  of  law. 

This  is  contended  upon  two  grounds:  1.  The  statute, 
as  considered  by  the  Supreme  Court  of  the  State,  is  a 
I^islative  determination  of  the  quantum  of  damages 
arising  frdtn  a  breach  of  a  private  contract  for  the  ship- 
ment of  livestock  and  a  legislative  determination  of 
damages  wholly  distinct  and  apart  from  the  exercise  of 
police  power,  and  not  a  punitive  metoure  to  enforce 
compliance  with  the  commands  of  the  statute.  2.  The 
statute,  being  declared  of  such  character,  is  ''a  usurpation 
of  functions  which  are  exclusively  judicial,  contrary  to 
the  law  of  the  land"  and  repugnant  to  the  provisions  oi 
the  Fourteenth  Amendment. 

It  is  the  concession  of  the  contentions  that  had  the 
statute  been  considered  by  the  Supreme  Court  a  police 
regulation,  the  objection  made  to  it  would  be  without 
VOL.  ccxxvm — 6 
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foundation.  But,  meeting  the  effect  of  the  concession, 
plaintiff  in  error  asserts  that  if  the  coiurt  had  so  ruled 
defendant  in  error  would  have  had  no  right  of  action  be- 
cause under  §  5,  article  8,  of  the  constitution  of  the  State, 
all  penalties  must  be  appropriated  to  the  use  and  support 
of  the  common  schools. 

The  court  found  no  conflict  between  the  law  and  the 
constitution  of  the  State.  Section  5,  article  8,  however, 
was  not  discussed  in  any  of  the  opinions.  Other  provi- 
sions of  the  constitution  were  considered  and  the  conten- 
tions based  on  them  decided  to  be  untenable.  The  omis- 
sion is  not  important  to  oiu*  inquiry,  and  we  shall  assume, 
as  plaintiff  in  error  contends,  that  the  court  regarded  the 
statute  as  giving  compensation  for  damages  for  injuries 
suffered  rather  than  penalties  for  omission  of  duties 
prescribed.  It  does  not  follow,  however,  that  the  court 
decided  that  the  statute  was  not  passed  in  exercise  of 
the  power  of  the  State  to  regulate  the  conduct  of  the  car- 
riers in-  the  performance  of  their  duties  to  the  public. 
The  opinion  of  the  court  makes  the  contrary  manifest. 
The  comi;  said  (p.  611),  ''In  the  instant  case,  the  enforce- 
ment of  the  law,  as  we  view  the  record,  will  not  deprive 
defendant  of  any  constitutional  guarantee,  state  or 
national.  Defendant's  property  is  affected  by  a  public 
interest  .  .  .  it  must,  to  the  limit  of  the  interest 
thus  acquired  by  the  public,  submit  to  the  control  of 
such  property  for  the  public  good.  .  .  .  The  pub- 
lic is  interested  not  only  in  being  permitted  to  have  its 
property  ^transported  for  a  reasonable  compensation, 
but  also  in  having  that  property,  especially  if  subject  to 
rapid  depreciation,  transported  with  reasonable  prompt- 
ness and  care.  .  .  .  It  is  a  matter  of  common  knowl- 
edge that  livestock  confined  in  a  freight  car  deteriorates 
in  condition  and  that,  if  the  animals  are  to  be  placed  on 
the  market  within,  a  short  time  of  the -termination  of 
transportation,  the  depreciatioi^  is  not  confined  to  i^ 
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shrinkage  in  weight,  but  to  many  other  factors  difficult 
to  prove,  but  actually  existing  and  seriously  afifecting  the 
market  value  of  said  property.  As  the  damage  accruing 
from  the  protracted  confinement  of  stock  is  difficult  to 
prove  with  reasonable  exactitude,  and  yet  always  exists, 
the  legislature  has  the  power  to  provide  for  liquidated 
damages.  Such  legislation  is  not  unsound  in  principle 
and  has  been  upheld  in  many  courts." 

The  court,  in  illustration  of  its  views  and  the  quality 
of  the  statute,  con^iared  it  to  §4966  of  the  Revised 
Statutes  of  the  United  States  which  provides  for  a  lia- 
bility of  one  himdred  dollars  for  the  first  infringing  per- 
formance of  a  copyrighted  dramatic  piece  and  fifty  dol- 
lars for  the  second  performance,  as,  the  court  said  (p.  613), 
''a  reasonable  liquidation  of  the  damages  which  the  pro- 
prietor had  suffered  from  the  wrongful  acts  of  the  de- 
fendant.^' 

The  court  also  adduced  two  examples  from  statutes  of 
the  State  sustained  by  decisions,  in  both  af  which  fifty^ 
dollars  was  given  as  liquidated  damages;  in  one,  against 
an  officer  for  collecting  a  fee  greater  than  allowed  by  law; 
in  the  other,  against  a*  mortgagee  for  failing  to  release  a 
chattel  mortf^age;  and  five  hundred  dollars  against  an 
officer  for  re-arresting  a  person  after  his  discharge  on 
habeas  carpus. 

Answering  the  objection  that  the  legislature  might  sub- 
ject an  occupant  of  a  public  office  to  damages  for  particular 
imlaWul  acts  and  not  have  such  power  over  others,  the 
court  said  that  the  reason  applied  as  well  to  "like  provi- 
sions in  statutes  passed  to  r^^ulate  public  carriers  in  the 
transaction  of  their  business." 

It  is  clear  from  the  excerpts  from  the  opinion  of  the 
court  that  it  considered  the  statute  as«passed  to  regulate 
public  carries  and  to  give  dami^es  against  them  for  the 
omission  of  the  duties  prescribed  by  it  which,  though 
existing,  could  not  be  exactly  estimated  or  proved.    The 
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coxirt  therefore  only  announced  and  applied  the  principle 
of  liquidated  damages.  It  would  seem^  toO;  by  the  ex- 
amples it  adduced  from  other  statutes  of  the  State,  to 
reject  the  view  asserted  by  plaintiff  in  error  that  even  if 
the  statute  be  regarded  as  imposing  penalties  upon  the 
carriers,  it  was  thereby  made  to  conflict  with  §  5,  article 
8,  of  the  state  constitution  and  could  be  made  payable 
to  the  party  injured.  This  was  declared  in  CJeanoo^  BanA; 
V.  Kurkanski,  46  Nebraska,  1,  and  sums  provided  to  be  re- 
covered by  other  statutes  were  decided  in  other  cases  to 
be  in  the  nature  of  penalties.  Graham  v.  Kibble,  9  Ne- 
braska, 182;  Phoenix  Ins.  Co.  v.  Bohman,  -28  Nebraska, 
251;  Same  v.  McEwmy,  52  Nebraska,  566;  Deering  v. 
Miller,  33  Nebraska,  654.  These  cases  are  distinguishable 
from  those  cited  by  plaintiff  in  error  in  which  the  court 
disapproved  a  statute  which  purported  to  give  double 
damages,  and  the  court,  in  the  case  at  bar,  explicitly  dis- 
tinguished them  from  cases  in  which  liquidated  damages 
were  provided  for.  In  other  words,  the  comrt  decided  that 
the  statute  imposed  only  compensatory  damages,  fixing 
them  at  a  sum  certain  because  of  the  diflSculty  ''of  the 
ascertainment  of  the  actual  damages  suffered  by  the 
aggrieved  person." 

We  need  not  extend  the  discussion.  We  repeat,  the 
case  is  here  in  a  simple  aspect.  Two  propositions  only 
are  involved:  (1)  the  power  of  the  legislature  to  impose  a 
limitation  of  the  time  for  the  transportation  of  Uvestock; 
(2)  to  provide  a  definite  measure  of  damages  which  may 
be  diflScult  to  estimate  or  prove.  It  is  too  late  in  the  day 
to  deny  the  possession  of  the  first  power,  and  we  think  the 
other  is  as  fully  established  and  that  the  statute  was 
enacted  to  meet  conditions  which  had  arisen  from  the 
conduct  of  carriers,  and  which,  in  the  judgment  of  the 
legislature,  demanded  a  remedy.  And  the  court  eonfined 
the  act  strictly  to  culpable  violation  of  its  requirements. 
To  the  plea  of  ^tra  expense  whiob  might  be  i^GU|Ted  by 
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obedience  to  the  statute,  the  court  said  it  could  be  com- 
pensated by  extra  charge. 

The  contention  is  made  that  the  statute  impairs  the 
obligation  of  the  contracts  which  existed  between  plaintiff 
in  error  and  defendant  in  error;  but  that  contention  was 
not  made  in  the  court  below  and  cannot  therefore  be  made 
here.  Besides,  there  is  no  evidence  of  the  contracts  in 
the  record.  Contracts  were  pleaded  and  there  appears 
to  have  been  some  attempt  to  introduce  them  in  evidence, 
but  unsuccessfully,  and  they  were  stricken  from  the  bill  of 
exceptions.  But,  assuming  the  contracts  may  be  consid- 
ered on  this  record,  a  complete  answer  to  the  contention 
that  the  statute  impairs  their  obligation  is,  they  were 
made  subsequently,  to  the  statute  and,  therefore,  are 
subject  to  it. 

Jvdgmefni  affirmed. 


CHICAGO,   BURLINGTON   AND   QUINCY  RAIL- 
ROAD COMPANY  V.  KYLE. 

EBBOB  TO  THE  8UPBEME  COT7BT  OF  THE  STATE  OF  NEBBABKA. 

No.  194.    Argued  March  18,  1913.— Decided  April  7,  1013. 

Nebraska  Live  Stock  Speed  Law  sustained  on  authority  of  Chicago, 
Burlington  A  Quincy  Ry.  Co.  v.  Cram,  ante,  p.  70. 

The  facts,  which  mvolve  the  constitutionality  of  the 
Nebraska  freight  speed  law,  are  stated  in  the  opinion. 

Mr.  HaUeck  F.  Rose,  with  whom  Mr.  James  E.  Kelby 
and  Mr.  John  F.  SUnU  were  on  the  brief,  for  plaintiff 
in  error. 

Mr.  E.  J.  ClernerUs,  with  whom  Mr.  S.  H.  Cowan  was  on 
the  brief,  for  defendants  in  error. 
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Mb.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

This  case  also  involves  the  validity  of  the  statute  of 
Nebraska  which  was  considered  in  Chicago,  Burlington  & 
Qaincy  Railroad  Co.  v.  Cram,  No.  193,  and  was  submitted 
at  the  same  time  with  that  case. 

The  cause  of  action  was  based  on  the  ground  of  pro- 
longation in  the  transportation  beyond  the  statutory 
schedule  of  five  cars  of  cattle  from  Pahneri  Nebraska,  to 
South  Omatla,  in  the  same  State,  which  were  delivered  to 
the  raihroad  September  6,  1905.  It  was  alleged  that  the 
time  of  transportation  was  for  a  period  of  nine  hours 
''over  the  time  allowed  by  law  in  that  behalf,"  and  that 
by  failure  to  transport  the  cattle  "within  a  reasonable 
time  and  within  the  time  allowed  by  law  for  thfit  piupose,'' 
the  plaintiff  was  damaged  in  the  sum  of  $450,  which  was 
the  statutory  rate  of  $10  per  hoiu*. 

The  aL3wer  filed  by  the  railroad  company  to  the  petition 
alleged  that  the  shipment  was  made  pursuant  to  a  con- 
tract in  writing  and  that  the  cattle  were  transported  and 
delivered  as  contracted  for  without  any  fault  or  negligence 
on  its  part.  The  answer  also  denied  the  allegations  of  the 
petition.    A  replication  was  filed  to  the  answer. 

The  case  was  tried  to  a  jury,  which  rendered  a  verdict 
for  Kyle,  upon  which  judgment  was  entered.  It  was 
affirmed  by  the  Supreme  Court  of  the  State  for  the  reasons 
stated  by  the  court  in  Cramps  Case. 

The  case  was  submitted  to  the  jury  upon  the  evidence 
of  the  plaintiff,  the  railroad  company  offering  no  testi- 
mony. There  was  no  proof  that  there  was  actual  injury 
or  damage  done  to  the  shipper  by  the  alleged  delay  in 
transportation.  Th3  statute  was  the  sole  basis  of  the  claim 
in  the  ^uit.  The  court  instructed  the  jury  that  if  the  time 
exceeded  that  provided  for  by  the  statute  imder  the  con- 
ditions expressed  by  the  statute,  they  should  find  for  the 
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complainaQt;  otherwise,  for  the  defendant.  The  raihx)ad 
company  requested  explicit  instructions  against  the  re- 
covery by  the  plaintiff  of  any  sum. 

The  contritions  are  the  samie  as  in  Cramps  CasCj  and 
upon  the  authority  of  its  decision  the  judgment  in  this 
^ase  is 

Affirmed. 


UNITED  STATES  OF  AMERICA  v.  PACIFIC  AND 
ARCTIC  RAILWAY  AND  NAVIGATION  COM- 
PANY, PACIFIC  COAST  STEAMSHIP  COMPANY, 
ALASKA  STEAMSHIP  COMPANY,  CANADIAN 
PACIFIC  RAILROAD  COMPANY. 

BRBOB  TO  THB  DI8TBICT  C0X7BT  OF  THB  UNITED  STATES . 
FOB  ALASKA,  DIVISION  NO.   1. 

No.  607.    Argued  February  26,  1013.— Decided  April  7,  1013. 

While  undOT  the  Interstate  Commerce  Act  a  carrier  may  select  its 
through  route  comiecfions,  agreements  for  such  connections  may 
eoniriiitute  violations  of  the  Anti-trust  Act  if  made  not  from  natural 
trade  reaaons  or  on  account  of  efficiency,  but  as  a  combination  and 
coospmey  m  restramt  of  intenatate  trade  and  for  the  purpose  of 
obtaining  a  monopoly  of  traffic  by  refusing  to  establish  routes  with 
independent  connecting  carriers. 

In.  reviewing  the  decision  of  the  lower  court  sustiuning  a  demurrer  to 
an  indictment  charging  a  combination  in  violation  of  the  Anti-trust 
Act,  this  court  is  not  called  upon  to  consider  what  the  elements  of 
the  plan  may  be  independently,  or  whether  there  is  or  is  not  a  stand- 
ard of  reasonableness  wMch  juries  may  aj^ly.  If  a  criminal  viola- 
tion of  the  act  is  charged,  the  criminal  courts  have  oognizanoe  of  it 
with  power  of  decision  in  regard  thereto. 

A  combination  made  in  the  United  States  between  carrier  to  monop- 
olise certain  transportation  partly  within  and  partly  without  the 
United  States  is  within  the  proMbition  of  the  Anti-trust  Act,  and 
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also  within  the  jurisdiction  of  the  criminal  and  civil  law  of  the  United 
States  even  if  one  of  the  parties  combining  be  a  foreign  corporation. 

While  the  United  States  may  not  control  foreign  citizens  operating  in 
foreign  territory,  it  may  control  them  when  operating  in  the  United 
States  in  the  same  manner  as  it  may  control  citizens  of  this  country. 

The  purpose  of  the  Interstate  Commerce  Act  is  to  establish  a  tribunal 
to  determine  the  relation  of  communities,  shippers  and  carriers,  and 
their  respective  rights  and  obligations  dependent  upon  the  act,  and 
the  conduct  of  carriers  is  not  subject  to  judicial  review  in  criminal 
or  civil  cases  based  on  alleged  violations  of  the  act  until  submitted 
to  and  passed  on  by  the  Commission. 

Quar€j  what  the  efifect  is  of  a  finding  by  the  Interstate  Commerce  Com- 
mission in  such  a  case. 

Where  the  District  Court  holds  that  the  averments  of  the  indictment 
are  not  sufficient  to  connect  certain  defendants  with  the  offense 
charged,  it  construes  the  indictment  and  not  the  statute  on  which 
it  is  based,  and  this  court  has  no  jurisdiction  under  the  Criminal 
Appeals  Act  to  review  the  decision. 

Ah  objection  to  the  demurrer  made  by  certain  defendants  and  sus- 
tained as  to  one  count,  and  not  passed  on  as  to  other  counts  which 
were  struck  down  by  the  District  Court  but  sustained  by  this  court, 
may  be  raised  in  the  District  Court  by  such  defendants  in  regard 
to  such' counts  when  the  case  is  again  before  that  court. 

Indictment  for  alleged  violations  of  the  Sherman  Anti- 
trust Act  and  of  the  Interstate  Commerce  Act. 

The  indictment  contains  six  counts.  The  first  and  sec- 
ond counts  charge  violations  of  the  Anti-trust  Law.  The 
first  by  the  defendants  engaging  in  a  combination  and 
conspiracy  in  restraint  of  trade  and  conunerce  with  one 
another  to  eliminate  and  destroy  competition  in  the  busi- 
ness of  transportation  is  freight  and  passengers  between 
various  ports  in  the  United  States  and  British  Columbia 
in  the  souths  and  the  various  cities  in  the  valleys  of  the 
Yukon  River  and  its  tributaries,  both  in  British  and 
American  territory,  in  the  north,  upon  a  line  of  traffic 
described,  for  the  purpose  and  with  the  intention  of  monop- 
olizing such  trade  and  conunerce.  The  second  count 
charges  the  monopolization  of  trade  and  commerce  in  the 
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same  business  and  between  the  same  ports.  The  manner 
of  executing  the  alleged  criminal  purpose  is  charged  to  be 
the  same  in  both  counts. 

The  places  of  the  incorporation  of  the  corporate  defend- 
ants are  alleged,  and  the  following  facts:  The  Pacific 
Coast  Steamship  Company  and  the  Alaska  Steamship 
Company  operate  respectively  lines  of  steamships  as 
tiommon  carriers  of  freight  and  passengers  running  in 
regular  route  between  Seattle,  State  of  Washington,  and 
Skagway,  Alaska.  The  Canadian  Pacific  Railway  Com- 
pany is  a  like  carrier  and  operates  a  line  of  steamships 
between  Vancouver,  British  Columbia,  and  Skagway. 
During  the  time  mentioned  in  the  indictment  the  Pacific 
&  Arctic  Railway  &  Navigation  Company  owned  and 
operated  a  railroad  from  tidewater  at  Skagway  to  the 
summit  of  White  Pass,  a  distance  of  about  twenty  miles 
to  the  boundary  line  between  Alaska  and  British  Colum- 
bia, at  which  latter  point  it  connected  with  a  railroad 
owned  and  operated  by  the  British  Columbia  Yukon 
Railway  Company.  The  latter  road  extended  from  the 
summit  of  White  Pass  to  the  east  shore  of  Lake  Bennett 
and  the  boundary  line  between  British  Columbia  and 
Yukon  District  of  Canada,  a  distcmce  of  about  twenty- 
five  ndles,  at  which  point  it  connected  with  another  rail- 
road, owned  and  operated  by  the  British  Yukon  Railway 
Company,  which  extends  to  White  Horse  on  the  heiid- 
waters  of  the  Yukon  River,  in  Yukon  District  of  Canada. 
During  all  the  times  mentioned  thare  was  a  line  of  steamers 
plying  upon  the  Yukon  Itiver  and  the  headwaters  thereof 
between  White  Horse  and  Dawson,  owned  aad  operated 
by  the  British  Yukon  Navigation  Company.  The  four 
corporations  last  above  mentioned  and  their  stocks  and 
bonds  were  owned  and  controlled  by.  the  same  persons 
and  individuals,  and  the  said  three  lines  of  railroads  and 
their  lines  of  steamers  were  under  one  and  the  same 
management  and  were  operated  as  one  continuous  line 
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of  common  carriers,  of  freight  and  passengers  between  the 
towns  of  Skagway  and  Dawson  and  way  points  under  the 
name  and  style  of  the  White  Pass  and  Yukon  Route, 
referred  to  as  'Hhe  raibroad"  and  had  the  sole  and  ex- 
clusive monopoly  of  the  transportation  business  between 
Lyim  Canal  and  the  navigable  waters  of  the  Yukon  River. 
A  general  trade  and  commerce  was  carried  on  between 
British  Colmnbia  and  Puget  Sound  ports  and  the  Yukon 
Valley,  both  in  American  and  British  territory,  over  the 
designated  routes  and  to  the  various  places  on  the  routes, 
and  the  shortest  and  most  natural  route  for  su(di  trade 
and  commerce  was,  baa  been,  and  is  by  water  craft  from 
said  southern  ports  to  Skagway,  and  thence  over  Moote's 
Wharf,  so  called,  to  the  points  of  destination.  Trade  and 
commerce  from  White  Horse  and  Dawson  to  said  southern 
ports  would  naturally,  when  left  untrammeled  by  unlaw- 
ful interference,  move  up  the  Yukon  to  the  headwaters  of 
that  river  and  thence  by  the  way  of  said  railroad  to  Skag- 
way, Alaska,  thence  over  said  Moore's  Wharf,  and  thence 
by  steamship  or  other  water  craft  to  the  said  southern  ports. 
The  North  Pacific  Wharves  &  Trading  Company  was 
the  owner  and  in  exclusive  possession  and  control  of  all 
of  the  wharves  at  Skagway  at  which  steamships  o^  other 
water  crafts  could  take  and  discharge,  or  load  cargo,  that 
company  having  a  complete  and  absolute  monopoly  of 
the  wharfage  business  at  Skagway  and  owning  and  operat- 
ing the  Moore  Wharf,  which  wharf,  by  agreement  between 
the  Wharves  Company  and  the  railroad,  had  been  made 
and  was  the  terminus  of  the  railroad  over  which  all  freight 
going  to  or  coming  from  or  pasamg  through  Skagway  jbad 
necessarily  to  paiss.  The  wharf  was  operated  as  a  public 
wharf.  Continuously  during  the  three  years  immediately 
preceding  the  finding  of  the  indictment  the  defendants 
combined  and  conspired  together  to  eliminate  and,  de- 
stroy competition  in  the  transportation  business  between 
the  said  southern  ports  and  Skagway,  for  the  purpose  and 
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with  the  intention  of  giving  to  and  creating  for  the  Alaska 
Steamship  Coinpany,  the  Pacific  Coast  Steamship  Coin- 
psiny  and  the  Canadian  Pacific  Railroad  Company  a 
monopoly  of  such  business,  and,  to  that  end,  purpose  and 
intention,  entered  into,  and  continuously  maintained  a 
joint  traffic  arrangement  between  the  railroad  and  the 
steamship  companies,  by  and  throu^  the  individual 
defendants  as  officers  and  agonts  of  the  corporate  defend- 
ants, pursuant  to  which  arrangement  either  of  the  steam- 
ship companies  could  and  did  bill  freight  and  passengers 
through  from  either  of  the  said  southern  ports  to  any  point 
on  the  said  railway  or  on  said  Yukon  River  of  its  tribu- 
taries along  and' over  the  route  of  travel  and  transportation 
described,  and  the  railroad  could  and  did  bill  freight  and 
passengers  through  from  Yukon  and  other  northern  points 
to  said  southern  ports  only  on  ships  from  Skagway  south, 
billing  to  either  df  the  steamship  companies.  Tlie  rates 
for  freight  and  passengers  were  fixed  and  an  apportion- 
ment between  the  said  respective  carriers  of  the  gross 
receipts  was  established  and  agreed  upon.  With  the  like 
intent  and  purpose  it  was  agreed  that  the  railroad  should, 
and  it  did,  refuse  to  enter  into  any  joint  through  traffic 
arrangement  with  any  other  carrier  or  carriers,  and  re- 
fused to  receive,  any  other  through  billing  on  Shipments 
from  the  said  southern  ports  except  such  as  arrived  at 
Skagway  by  some  ship  belonging  to  one  of  the  steamship 
companies,  or  from  said  Yukon  points  to  the  southern 
ports,  except  by  the  same  ships.  As  part  of  the  same 
combination  and  with  the  same  intent  and  purpose  it 
was  agreed  that  the  Wharves  Company  should,  and  it 
did,  during  all  the  times  mentioned,  charge  whiurfage  at 
the  rate  of  $2.00  per  ton  for  all  freight  handled  over  its 
wharf  except  when  the  same  was  shipped  on  a  vessel 
owned  by  either  of  the  companies,  or  was  consigned  to 
some  one  who  had  entered  into  or  was  about  to  enter  into 
a  contract  with  either  of  said  steamship  companies  to 
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bind  himself  to  have  all  of'  his  freight  carried  by  such 
steamship  company  and  by  no  one  else,  in  which  latter 
case  a  wharfage  of  $1.00  per  ton  only  was  charged  and  any 
charge  in  excess  of  $1.00  was  unreasonably  high  and  was 
exacted  for  the  unlawful  purpose  aforesaid.  With  like 
intention  and  purpose  and  as  part  of  the  same  combination 
and  conspiracy;  it  was  arranged  and  agreed  by  and  be- 
tween the  defendants  that  the  said  railroad  should,  and 
it  accordingly  did,  fix  and  establish  local  rates  and  trans- 
portation charges  for  freight  and  passengen^  from  5% 
to  25%  higher  than  the  through  joint  rates,  differing 
according  to  classification  of  the  various  commodities 
shipped.  Pursuant  to  such  arrangement  and  the  purpose 
and  intention  aforesaid,  the  said  railroad  received  for 
through  shipments,  as  its  share  of  freight  charges, -from 
15%  to  30%  less  than  it  charged  for  the  same  class  of 
freight  shipped  between  Skagway  and  the  same  Yukon 
points.  By  reason  of  the  facts  alleged  it  became  and  was, 
during  all  of  the  time  mentioned,  unprofitable  for  the 
public  to  employ  any  carrier  in  the  trade,  traffic  or  com- 
merce save  and  except  the  said  steamship  companies, 
and  competition  in  the  said  water  transportation  between 
the  steamship  companies  and  other  carriers  was  in  that 
manner  and  by  the  means  of  sai^  combination  and  con- 
spiracy eliminated  ajad  destroyed,  the  defendants  being 
enabled  to  monopolize  such  trade,  traffic,  transportation 
and  commerce  to  the  injury  of  the  public. 

The  third  count  charged  an  unlawful'  and  unjust  dis- 
crimination in  the  transportation  of  passengers  and  freight, 
in  violation  of  the  Interstate  Commerce  Act.  The  dis- 
crimination is  charged  to  have  been  practiced  against 
the  Humboldt  Steamship  Company  between  January  1, 
1909,  and  August  10, 1910,  which  company  is  alleged  to  be 
a  Calif opiia  corporation  and  engaged  as  a  common  carrier 
of  freight  and  passengers  operating  a  line  of  steamers 
from  the  same  ports  from  which  the  defendant  steamship 
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companies  operate  their  respective  lines  to  Skagway, 
Alagd^a*  In  the  conduct  of  its  business  the  Humboldt 
Steamship  Company  operated  a  steamship  called  the 
''Humboldt''  on  a  r^ular  schedule,  and  route  between 
Seattle,  Washington,  and  Skagway.  "The  raihroad/' 
as  we  have  seen  the  White  Pass  &  Yukon  route  is  called 
in  all  of  the  counts,  had  entered  into  and  maintained 
during  the  time  aforesaid  with  the  defendant  steamship 
companies  a  joint  traffic  arrangement  whereby  and  imder 
the  tenns  of  which  frdght  and  passengers  might  be  billed 
at  a  joint  through  rate  from  the  said  southern  ports  over 
the  route  described  to  the  various  Yukon  points,  but 
refused  without  cisnise  or  excuse  to  enter  into  a  joint 
traffic  arrangement  with  the  Humboldt  Company,  though 
requested  to  do  so,  or  to  receive,  carry  or  handle  any 
freight  billed  through  from  Seattle  to  Yukon  points  on 
the  railroad  or  the  Yukon  River;  and  neither  would  nor 
did  carry  any  freight  whatever  from  Skagway  to  any  of 
said  points  in  British  or  American  territory  at  a  less  rate 
or  charge  than  from  5%  to  30%  more,  according  to 
classification  and  character,  than  it  received  from  the 
defendant  steamship  companies  as  its  proportion  of  joint 
through  rates  from  such  southern  points  to  the  correspond- 
ing Yukon  points.  The  railroad  company,  it  is  charged, 
caused  the  North  Pacific  Wharves  &  Trading  Company 
to  charge  for  all  freight  shipped  on  the  steam^p  '^  Hum- 
boldt'^ for  transshipment  on  the  railroad  to  points  along 
its  line  on  the  Yukon  River  a  wharfage  of  $2.00  per  ton, 
whereas  it  included  at  the  same  time  in  its  portion  of  the 
through  rate  on  through  bills  under  its  arrangement 
with  defendant  steamship  companies  all  wharfage  charges. 
And  it  is  alleged  that  the  defendants  knowingly,  willfully 
and  maliciously  induced  and  incited  the  railroad  com- 
pany to  practice  the  discrimination  described,  and  each 
aad  all  aided  and  abetted  one  another  and  the  raikoad 
company  in  such  practice. 
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The  other  facts  as  to  routes,  commerce  and  carriers, 
their  relations  and  arrangements  and  the  effect  of  them 
are  the  same  as  in  the  first  and  second  comits,  the  onjler 
of  statement  being  soinewhat  different*. 

Cojunt  4  is  the  aame,  as  to  the  facts  alleged,  as  the  third 
count  except  the  discrimination  is  charged  to  have  been 
practiced  against  the  Humboldt  Steamship  Company  be- 
tween August  18,  1910,  and  January  1,  1912. 

Ck>unt  5  brings  the  di3crimination  charged  down  to  the 
finding  and  presentation  of  the  indictment.  There  is  uo 
allegation  of  diiscrimination  in  wharfage  charges. 

Count  6  charges  the  crime  of  conspiracy  to  conmiit  an 
offense,  against  the  United  States  by  destroying  competi- 
tion between  the  defendant  steamdiip  companies  and  the 
Humboldt  Steamship  Company.  The  same  facts  are 
alleged  as  in  the  other  counts. 

Motions  to  quash  the  indictment  and  each  of  its  oounts 
were  made  and  denied.  Demurrers  to  the  indictment  were 
filed  and  sustained  to  all  counts  but  tiie  sixth.  To  that, 
the  demurrer  of  the  individual  defendants  was  sustained. 

Mr.  Solicitor  General  BnUitt  for  the  United  States: 

The  United  States  may  indict  for  violations  of  the 
Sherman  Anti-trust  Act  without  the  necessity  of  any 
prior  action  by  the  Interstate  Conmierce  Conunission  on 
the  facts  involved. 

An  act  may  be  in  violation  of  the  Sherman  Anti-trust 
Law  without  being  in  violation  of  the  Interstate  Conmierce 
Act.  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  183  Fed.  Rep. 
548;  Texas  R.  R.  Comm'n  v.  A.,  T.  &  S.  F.  Ry.  Co.,  20 
I.  C.  C.  Rep.  463,  465;  United  States  v.  Joint  Trajffic  Ass% 
171  U.  S.  505;  United  Slates  v.  Trans-Missouri  Ass'n, 
166  U.  S.  290. 

The  Interstate  Commerce  Commission  has  nothing 
to  do  with  prosecutions  under  the  Anti-trust  Act. 

The  United  States  may  indict  for  unjust  discriminations^ 
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Ac.,  in  violation  of  the  Interstate  Commerce  Act  \nihout 
the  necessity  of  first  having  the  Interstate  Commerce 
Commission  determine  the  l^ahty  or  propriety  of  the 
acts  complained  of. 

The  Interstate  Commerce  Commission  has  powers  as 
between  carriers  and  shippers  but  not  as  between  the 
United  States  and  carriers  or  shippers. 

Different  rules  govern  applications  by  shippers  for 
reli^  in  theoourts  from  those  governing  the  United  States, 
(a)  In  the  light  of  reason.  (6)  The  provisions  of  the  stat- 
ute,   (c)  Under  the  authorities. 

For  suits  between  private  parties  see  AUantic  Coast 
Line  v.  Macon  Grocery  Co.,  166  Fed.  Rep.  206;  B.  <fc  0. 
R.  B.  Co,  v.  Pitcaim  Coal  Co.,  215  U.  S.  481;  Columbus 
Iron  Co.  v.  Kanaiwha  Ry.  Co.,  171  Fed.  Rep.  713;  Houston 
Coal  Co.  v.  N:  &  W.  Ry.  Co.,  171  Fed.  Rep.  723;  JenotXL 
^ros.  v.  C,  M.  &  St.  P.  Ry.  Co.,  156  Fed.  Rep.  160; 
Kiser  Co.  v.  Cental  of  Oa.  Ry.  Co.,  158  Fed.  Rep.  193; 
No.  Pac.  Ry.  Co.  v.  Pacific  Coast  &c.  Ass'n,  166  Fed.  Rep. 
1;  Proctor  &  Gamble  v.  United  States,  225  U.  S.  282; 
Robinson  v.  B.  &  0.  R.  Co.,  222  U.  S.  50&;J'exas  &  Pap^ 
Ry.  Co.  v.  AbUene  CoUtm  Oil  Co.,  204  U.  S.  426;  Union 
Pacific  R.  R.  Co.  v.  Oregon  &  Wash.  Ass'n,  165  Fed.  Rep. 
13;  Wickmre  Steel  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  181 
Fed.  Rep.  316. 

As  to  prosecutions  by  the  United  States  see  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  56;  A.,  T.  &  S.  F. 
Ry.  Co.  V.  United  States,  170  Fed.,  Rep.  250;  Chicago  <Sb 
AUon  Ry.  Co.  v.  United  States,  156  Fed.  Rep.  558;  S.  C, 
212  U.  S.  563;  Chicago,  St  P.  &c.  Ry.  Co.  v.  Unii/ed  States, 
162  Fed.  Rep.  835;  C,  B.  &  Q.  Ry.  Co.  v.  United  States, 
209  U.  S.'90;  Great  Nor.  Ry.  Co.  v.  United  States,  208 
U.  S.  452;  L.  V.  R.  R.  Co.  v.  United  States,  188  Fed.  llep. 
879;  N.  Y.  Central  v.  United  States,  212  U.  S.  481,  500; 
Standard  Oil  Co.  v.  United  States,  179  Fed,  Rep.  614; 
United  States  v.  B,  &OrR,  Co.,  153  Fed.  Rep.  997;  United 


Digitized  by 


Google 


96  OCTOBER  TERM,  1912. 

Aigument  for  Defendants  in  Ecior.  228  U.  S. 

States  V.  Great  Nor.  R.  Co.,  157  Fed.  Rep.  288;  United 
States  V.  Hocking  Valley  Ry.  Co.,  194  Fed.  Rep.  234; 
United  States  v.  Met.  &  Min.  &c.  Co.,  187  Fed.  Rep. 
363;  United  States  v.  MiUer,  223  U.  S.  599;  United  States 
V.  P.  &  R.  Ry.  Co.,  184  Fed  Rep.  543;  Uniied  States  v. 
Sunday  Creek  Co.,  194  Fed.  Rep.  252;  United  States  v. 
Ttxas  &  Pac.,  185  Fed.  Rep.  820;  Wight  v.  United  States, 
167  U.  S.  512;  Wisconsin  Cent,  v.  United  States,  169 
Fed.  Rep.  76. 

Mr.  W.  H.  Bogle,  with  whom  Mr.  Carrol  B.  Grams, 
Mr.  W.  B.  Stratton,  Mr.  Ira  Branson^  Mr.  Morven  Thomp^ 
son  and  Mr.  Bruce  C.  Shorts  were  on  the  brief,  for  defend- 
ants hi  error: 

Under  the  provisions  of  the  act  of  March  2,  1907,  the 
questions  for  review  are  only  those  arising  from  the  de- 
cision of  the  court  below  in  construing  the  statutes  upon 
which  the  indictment  is  founded. 

Holding  that  the  indictment  did  hot  sufficiently  specify 
the  acts  of  the  individual  defendants  which  were  relied 
upon  as  constituting  a  participation  by  them  in  the  offense 
charged,  or  in  aiding  or  assisting  therein  is  not  a  construc- 
tion of  either  the  conspiracy  statute,  upon  which  that 
count  of  the  indictment  was  founded,  or  of  the  Inteiistate 
Commerce  Act,  the  violation  of  which  was  the  crime  which 
the  defendants  were  alleged  to  have  conspired  to  conmiit. 
The  ruling  of  the  court  below  sustaining  the  demurrer  as 
to  count  6  was  based  upon  general  principles  of  criminal 
pleading,  and  is  not  reviewable  under  this  writ.  United 
States  V.  KeUel,  211  U.  S.  370;  United  States  v.  Stevenson, 
215  U.  S.  190. 

Neither  of  the  acts  charged  in  the  indictment,  nor  the 
two  combined,  amounts  to  undue  restraint  of  trade  or 
monopoly,  under*  the  Anti-trust  Act,  or*  imdue  discrim- 
ination under  the  Interstate  Commerce  Act. 

The  Pacific  and  Arctic  Railway  &  Navigation  Com- 
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pany  was  constructed  and  operated  from  the  international 
boundary  line  to  Skagway.  It  was  under  no  l^al  duty 
to  assume  any  obligations  whatever  with  respect  of  the 
carriage  of  either  freight  or  passengers  by  water  between 
Skagway  and  the  southern  ports.  If  it  voluntarily  as- 
sumed any  obligations  for  carriage  beyond  its  own  line, 
it  had  the  legal  right  at  its  own  discretion  to  select  the 
agencies  beyond  its  own  line  for  which  it  would  be  re- 
sponsible. Under  the  principles  of  conmion  law,  it  had 
this  absolute  right,  and  could  enter  into  an  agreement 
for  through  routing  and  through  rating  with  one  con- 
necting carrier  and  refuse  to  enter  into  any  such  agree- 
ment with'  any  other  coimecting  carrier.  A.,  T.  &  S. 
F.  R.  Co.  V.  D.  &c.  Co.,  110  U.  S.  667;  S.  P.  R.  Co.  v. 
/.  Com.  Comm.,  200  U.  S.  636;  Interstaie  Com.  Comm.  y. 
N.  P.  Co.,  216  U.  S.  538;  St.  Louis  Drayage  Co.  v.  L.  & 
N.  R.  R.,  65  Fed.  Rep.  89;  0.  S,  L.  Co.  v.  N.  P.  R.  Co., 
51  Fed.  Rep.  465;  C.  S  N.  W.  Co.  v.  Osborne,  52  Fed.  Rep. 
912;  P.  &  S.  Co.  V.  A.,  T.  &  S.  F.  Co.,  73  Fed.  Rep.  438; 
(?.,  C.  &  S.  R.Co.  V.  S.  S.  Co.,  86  Fed.  Rep.  407;  Central 
Stock  Yards  Co.  v.  L.  &  N.  R.  Co.,  118  Fed.  Rep.  113. 

The  provision  in  §  1  of  the  Conunerce  Act  requiring 
carriers  to  establish  through  routes  and  just  and  reason- 
able rates  applicable  thereto,  does  not  require  a  carrier 
to  establish  through  routes  with  all  connecting  carriers. 
So  long  as  reasonable  through  routes  are  established  the 
obligation  imposed  is  compUed  with. 

This  clause  in  §  1  standing  alone,  is  not  capable  of 
particular  enforcement,  and  it  must  be  read  in  connection 
with  §  15.  Two  carriers  cannot  establish  a  through  route 
unless  they  can  agree  upon  the  terms  and  conditions, 
and  upon  the  amoimt  and  division  of  the  through  rate. 
The  failure  of  carriers  to  come  to  terms  of  agreement 
cannot  be  made  a  criminal  offense  under  ^  10  of  the 
Commerce  Act  or  under  the  Sherman  Act.  Cardiff  Coal 
Co.  V.  C,  M.  &  St.  P.  R.  Co.,  13 1.  C,  C.  Rep.  460.  There 
VOL.  ccxxvin — 7 
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was  no  legal  duty  upon  the  carrier  to  makes  thiouc^  rout- 
ing agreement  with  any  particular  connecting  carrier^  un- 
til the  Interstate  Commerce  Conmiissiony  after  a  hearing, 
had  in  the  first  instance  determined  that  such  a  through 
route  was  required  by  the  public  interest^  and  ordered  its 
establishment.  Interstate  Cam.  Camm.  v.  N.  P.  Co.,  216 
U.  S.  538. 

The  indictment  in  this  case  does  not  allege  that  any 
particular  agreement  for  through  routing  was  ever  pre- 
sented to  the  railway  company  by  ai^y  other  connecting 
carrier  than  the  defendants,  nor  does  it  allege  upon  what 
terms  and  conditions  the  railway  should  have  contracted, 
nor  indicate  in  any  way  how  the  defendant  railway  com- 
pany was  to  be  protected  against  the  additional  obligar 
tions  resulting  from  a  through  routing  with  such  carrier. 

It  is  intended  by  the  Interstate  Conunerce  Act  that  the 
question^  when  and  under  what  circumstances  a  throu^ 
route  should  be  established  between  any  two  particular 
connecting  carriers  (in  the  absence  of  voluntary  agreement 
between  them),  and  upon  what  terms  and  conditions 
such  through  route  should  be  established,  was  committed 
in  the  first  instance  exclusively  to  the  determination  of 
the  Interstate  Commerce  Conmiission  pursuant  to  the 
provisions  of  §  15  of  the  act;  that  the  courts  could  not^ 
in  either  a  civil  or  criminal  proceeding,  determine  in  the 
first  instance  and  in  the  absence  of  action  by  the  Com** 
mission,  whether  a  through  route  as  between  any  two 
specified  connecting  carriers  was  or  was  not  required  by 
the  public  interest;  and  that  in  the  absence  of  any  action 
by  the  Commission,  an  allegation  that  a  carrier  entered 
into  a  through  routing  agreement  with  one  connecting 
carrier  and  refused  to  make  such  agreement  with  any 
other  carrier,  cannot  be  held  to  be  imdue  discrimination 
under  the  Commerce  Act,  or  imdue  restraint  of  trade 
under  the  Anti-trust  Act.  Tex.  <fc  Pac.  Railway  Co.  v. 
Abilene  Cotton  OH  Co.,  204  U.  S.  426:  B.  &  0.  R.  Co.  v. 
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Pitcaim  Cod  Co.,  215  U.  S.  482;  Robinson  v.  B.  &  0.  R. 
Co.,  222  U.  S.  606;  Proctor  &  Gamble  Co.  v.  United  States, 
226  U.S.  282. 

The  establishment  or  non-establishment  of  a  through 
route  in  a  given  instance  is  administrative  in  its  natiire, 
and  the  determination  of  the  necesaty  for  its  establish- 
ment is,  in  the  first  instance,  committed  exclusively  to 
the  judgment  of  the  Conmnssion  by  §  16  of  the  act. 

The  construction  of  the  indictment  by  thecourt  below, 
showing  a  difference  in  conditions  imder  which  different 
wharfage  rates  were  charged,  is  binding  upon  this  court. 
United  States  v.  Biggs,  211  U.  S.  507;  United  States  v. 
Patten,  226  U.  S.  625;  United  States  v.  Winslow,  227  U.  S. 
202. 

The  reasonableness  of  the  wharfage  rate  on  local  ship- 
ments, and  the  reasonableness  of  the  difference  in  the 
rate  on  local  and  on  through-routed  shipments,  are  ques- 
tions for  the  solution  of  which  there  is  no  certain  or  fixed 
standard,  and  upon  which  different  men  might  reasonably 
reach  different  conclusions.  To  make  criminality  depend, 
not  upon  facts,  but  upon  the  view  of  a  jury  as  to  the 
reasonableness  of  rates,  is  contrary  to  fundamental  prin- 
ciples. Tosder  v.  United  States,  62  Fed.  Rep.  917;  Van 
Patten  v.  C,  M.  &  St.  P.  Ry.  Co.,  81  Fed.  Rep.  546. 

While  it  is  alleged  that  the  lines  from  Skagway  to 
Dawson  were  under  one  and  the  same  management  and 
operated  as  one  continuous  line,  it  is  not  alleged  that  the 
defendant  railroad  company  or  any  of  the  other  defend- 
ants had  any  interest  in  or  control  over  or  participated 
in  the  operation  of  either  of  the  three  foreign  lines. 

The  laws  of  the  United  States  cannot  make  it  either 
criminal  or  wrongful  for  the  owners  of  a  foreign  railroad 
to  refuse  to  enter  into  traffic  agreements  with  any  other 
carrier  whether  located  within  or  without  the  United 
States,  and  involving  a  carriage  in  such  foreign  country. 
It  is  not  and  cannot  be  criminal  or  wrongful  for  the 
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defehdiint  railway  company  or  its  officers  to  refuse  to 
extend  through-routing  privileges  over  raihx)ads  and 
steamship  lines  owned  and  operated  by  other  corpora- 
tions in  a  foreign  country.  Neither  the  defendants  nor 
the  Interstate  Ck>mmerce  Commission  itself  had  any 
power  to  establish  through-routing  and  through-rating 
over  these  foreign  lines  without  the  consent  of  the  owners 
and  operators  of  such  foreign  lines.  Our  laws  cannot  be 
extended  so  as  to  control  or  affect  foreign  carriage*  Am. 
Banana  Co:  v.  United  Fruit  Co.,  213  U,  S.  347. 

The  acts  charged  against  the  defendants  were  lawful 
at  conm^on  law,  and  are  not  forbidden  by  the  Interstate 
Commerce  Act;  it  cannot,  therefore,  be  held  that  they 
constitute  either  undue  restraint  of  trade  or  undue  dis- 
crimination. The  refusal  by  the  railroad  company  to 
give  to  the  Humboldt  Steamship  Company,  or  any  other 
company,  privileges  which  it  was  under  no  legal  obliga- 
tion to  give,  and  to  which  such  other  company  was  not 
legally  entitled,  cannot  be  made  the  basis  of  a  charge  of 
either  undue  discrimination  or  imdue  restraint  of  trade. 
A.  J.  &  F.  S.  V.  Tiedt,  196  Fed.  Rep.  349;  Donoaan  v. 
Pennsylvania  Co.,  199  U.  S.  279;  GanMe-RMnaon  Co.  v. 
Railroad,  168  Fed.  Rep.  161;  (?.,  C.  &  S.  R.Co.  v.  Miami 
Steamship  Co.,  86  Fed.  Rep.  4D7. 

With  respect  to  counts  1  and  2,  the  allltgations  of  the 
indictment  are  too  general  and  indefinite. 

Mb.  Justice  McEenna,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  District  Court  said  that  it  was  "without  jurisdic- 
tion to  entertain  or  determine  the  questions  involved 
in  the  first  five  counts  of  the  indictment  in  either  a  crimi- 
nal or  civil  proceeding,"  until  the  matters  of  discrimina- 
tion between  carriers  or  shippers  or  the  giving  or  refusing 
of  joint  traffic  arrangements  "have  been  submitted  to 
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and  passed  on  by  the  Interstate  Conuneree  Connnission." 
For  this  conclusion  the  court  relied  on  Texas  &  Pacific 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  427,  and 
Baltimore  &  Ohio  Railroad  Co.  v.  Pitcaim  Coal  Co., 
215  U.  S.  481,  492. 

It  may  be  well,  evfen  at  the  expense  of  repetition,  to 
give  a  summary  of  the  indictment  before  passing  to  the 
special  contention  of  the  parties.  The  route  described  is 
between  ports  of  the  United  States  (called  southern  ports) 
and  places  in  northern  Alaska  and  Canada  (called  northern 
ports)^ — (1)  by  steamship  lines  from  the  United  States 
and  Vancouver,  (southern  ports)  to  Skagway  (the  entire 
wharfage  facilities  being  owned  by  The  North  Pacific 
Wharves  &  Trading  Company);  (2)  thence  by  railroad 
to  the  headwaters  of  the  Yukon  River;  (3)  thence  by 
boat  down  the  Yukon  River  to  Dawson,  etc.,  (called 
the  northern  .ports).  The  route  is  designated  as  the 
White  iPsss  and  Yukon  Route  and  is  constituted  of  (a) 
The  Pacific  and  Arctic  Railway  and  Navigation  Company, 
a  West  Virginia  corporation;  (b)  The  British  Columbia- 
Yukon  Railway  Company,  incorporated  imder  the  laws 
of  British  Columbia;  (c)  The  British-Yukon  Railway 
Company,  incorporated  under  the  laws  of  the  Dominion 
of  Canada;  and  (d)  The  British- Yukon  Navigation  Com- 
pany, Limited,  incorporated  under  the  laws  of  "British 
Columbia.  These  companies  are  referred  to  as  "the 
ridlroad  company"  and  own  the  only  line  of  transporta- 
tion between  the  wharf  at  Skagway  and  the  Yukon  River. 

By  mutual  agreement  between  the  defendant  steam- 
ship companies,  the  Wharves  Company  and  the  railroad 
company,  through  routes  and  joint  rates  were  established, 
thus  making  one  continuous  line  of  common  carriers  for 
freight  and  passengers  between  the  United  States  (south- 
em  ports)  and  northern  Alaska  (northern  ports). 

Tie  Humboldt  Steamship  Company  and  other  independ- 
ent lines  plied  between  the  United  States  and  Skagway. 
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.By  agreement  between  the  defendants  the  raih*oad 
refused  to  make  any  th]X)ugh  route  or  joint  rates  with 
the  Humboldt  Company,  or  with  any  of  the  independent 
steamship  lines,  and  refused  to  bill  freight  or  passengers 
from  the  United  States  to  Yukon  River  points,  or  re- 
versely, except  by  ships  belonging  to  one  of  the  defendant 
companies. 

By  agreement  between  the  defendants  the  railroad 
fixed  so-called  local  rates  between  ^kagway  and  the 
Yukon  River  points,  which  rates  werd  very  much  higher 
than  the  railroad's  pro  rata  of  the  through  rate. 

The  Wharves  Company  charged  $2.00  a  ton  for  freight 
if  shipped  on  a  vessel  not  owned  by  one  of  the  defendant 
companies.  If  so  shipped  and  consigned  to  one  who  had 
entered  into,  or  was  about  to  enter  into  a  contract  to 
have  all  of  hid  shipments  so  carried,  the  wharfage  charge 
was  only  $1.00.  Wharfage  charges  in  excess  of  $1.00 
are  imreasonably  high. 

As  a  result  of  the  agreement,  shippers  were  compelled 
to  use  only  the  ships  of  the  defendant  steamship  com- 
panies, as  in  that  way  alone  could  lower  through  rates 
be  obtained.  Competition  in  water  transportation  was 
destroyed  between  the  defendant  steamship  companies 
and  the  independent  lines,  defendants  obtained  a  monop- 
oly of  the.  transportation  business  between  the  United 
Sitates  and  Alaska,  and  the  Humboldt  Company  was 
discriminated  against  in  the  matter  of  through  rates. 
These  agreements  between  the  defendant  companies  are 
alleged  to  be  (count  1)  for  the  piupose  of  eliminating 
competition  from  the  business  of  transportation  between 
the  United  States  and  Alaska;  (second  count)  to  monopo- 
lize such  business;  (counts  3,  4  and  5)  to  discriminate 
against  the  Humboldt  Company.  Count  6  we  omit  from 
consideration  for  the  present. 

The  charges  of  die  indictment  may  be  even  further  con- 
centrated and  attention  directed  to  these  elements:  The 
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defendant  steamship  lines  and  the  Humboldt  and  inde- 
pendent lines  from  the  United  States  to  Skagway,  the 
wharf  at  Skagway  and  the  railroad  from  Skagway  to  the 
Yukon  River  points.  The  only  possibility  of  competition 
is  in  the  water  part  of  this  route.  This  controlled,  the 
entire  transportation  is  controlled;  and  to  this  control 
the  action  of  the,  defendants  was  directed,  the  means  of 
control  being  an  agreement  between  the  defendants  to 
throw  all  the  trade  into  the  hands  of  the  defendant  steam- 
ship companies  by  the  railroad  company  establishing 
through  route  and  joint  rates  with  them  and  refusing 
to  do  so  with  the  Humboldt  Company  or  any  of  the  in- 
dependent companies.  The  Wharves  Company  gave  its 
assent  by  its  wharfage  charges  and  all  evasion  was 
prevented  by  so  fixing  the  local  rates  that  their  combina- 
tion was  greater  than  the  through  rate  agreed  on.  It  is 
manifest  that  the  scheme  was  effective  and  cut  out  the 
Humboldt  line  and  the  independent  lines  as  factors  in 
the  routes  of  transportation  between  the  United  States 
and  the  Yukon  River  points.   Is  the  scheme  illegal? 

This  is  asserted  by  the  Government  and  denied  by 
the  defendants.  The  court  below,  if  we  take  some  parts 
of  its  decisions,  held  that  the  forum  of  that  question  was 
the  Interstate  Commerce  Commission.  But,  considering 
the  decision  of  the  court  as  a  whole,  we  think  it  construed 
the  Anti-trust  Act,  upon  which  counts  1  and  2  were  based, 
and  to  those  counts  we  shall  confine  oiu*  discussion  for 
the  present.  This  is  admitted  by  defendants.  They  say 
that  as  the  court  held  that  in  order  to  constitute  restraint 
of  trade  or  monopolization  of  trade  under  the  Anti-trust 
Act  the  act  charged  must  be  such  as  at  common  law 
constituted  restraint  of  trade,  and  were  unlawful,  to 
thii  extent  the  court  construed  the  act.  And,  setting 
forth  the  grounds  of  the  ruling,  counsel  say  that  the  court 
decided  that  the  entering  into  through  route  agreements 
by  a  conomon  carrier  with  one  or  more  connecting  carriers 
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and  the  refusal  to  make  such  agreements  with  oth^ 
connecting  carriers  was  not  imlawful  either  at  common 
law  or  by  the  Interstate  Conmierce  Act,  and  the  court 
held,  therefore,  that  such  act  did  not  constitute  restraint 
within  the  meaning  of  the  Anti-trust  Act.  The  right  of  a 
carrier  to  select  its  connections  must  be  admitted  (we 
state  the  right  as  absolute,  without  regard  to  the  Inter- 
state Conunerce  Aci,_for  our  present  piuposes),  and  if 
there  were  nothing  else  in  the  case  the  conclusion  04  the 
District  Court  would  have  to  be  afiirmed.  But  there  is 
another  and  important  element  to  be  considered.  The 
charge  of  the  indictment  is  that  the  agreements  were 
entered  into  not  from  natural  trade  reasons,  not  from  a 
judgment  of  the  greater  efficiency  or  responsibiUty  of 
the  defendant  steamship  lines  as  instruments  in  the 
transportation  than  the  independent  lines,  but  as  a  com- 
bination and  conspiracy  in  restraint  of  trade  by  prevent- 
ing and  destroying  competition  in  the  transportation  of 
freight  and  passengers  between  the  United  States  and 
Alaska  and  obtaining  a  monopoly  of  the  traffic  by  en- 
gaging not  to  enter  into  agreements  with  the  independent 
lines.  There  is  a  charge,  therefore,  of  infringement  of  the 
Anti-trust  Law,  of  something  more  done  than  the  exercise 
of  the  common-law  right  of  selecting  connections,  and  the 
scheme  becomes  illegal.  Swift  &  Co.  v.  United  States,  196 
U.  S.  375, 396.  We  do  not  pause  to  justify  this  conclusion, 
either  by  the  general  purpose  of  the  act  or  by  its  adjudged 
appUcations.  Its  general  purpose  has  been  elaborately 
set  forth  in  very  recent  cases;  and  particular  instances 
of  its  appUcation,  pertinent  to  the  case  at  bar  and  illus- 
trative of  it,  are  exhibited  by  Swift  &  Co.  v.  United  States^ 
supra,  and  Standard  Sanitary  Manufacturing  Co.  v. 
United  States,  226  U.  S.  20.  In  those  cases,  as  here,  rights 
were  brought  forward  to  justify  a  purpose  which  trans- 
cended the  limits  put  upon  their  exercise  by  the  Anti- 
trust Act.     In  those  cases,  as  here,  the  purpose  (the 
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means  being  different)  was  the  prevention  or  destruction 
of  competition,  and  the  agreements  here  are  exactly 
adapted  to  the  purpose.  Not  the  raihx)ad  only  but  the 
Wharves  Company  as  well  is  charged  to  be  in  the  com- 
bination. It  was  intermediate  the  railroad  and  the  steam- 
ship lines  and  discriminated  in  its  wharfage  charge,  it 
is  alleged,  to  aid  in  the  purpose  of  the  combination,  and, 
to  complete  and  make  effective  the  purpose,  the  local 
rates  from  Skagway  to  Yukon  points  were  made  greater 
than  that  part  of  the  through  transportation. 

Whether  $2.00  per  ton  (the  rate  charged  to  independent 
lines  as  against  $1.00  per  ton  charged  to  the  defendant 
steamship  lines)  was  reasonable  or  unreasonable,  or 
whether  a  through  rate  may  be  less  than  the  sum  of  the 
local  rates,  we  are  not  called  upon  to  consider,  although 
the  court  below  thought  the  inquiry  important  and  the 
defendants  make  it  prominent  in  their  contentions.  The 
plan  makes  the  parts  imlawful  (Swift  &  Co.  v.  United 
States  J  supra),  whatever  they  may  be  independently  of 
it,  and  whether  there  is  or  is  not  a  standard  of  reasonable- 
ness which  juries  may  apply  is  aside  from  the  question. 
It  is  equally  imimportant  to  consider  whether  the  Inter- 
state Commerce  Commission  has  power  to  pass  on  the 
rates,  as  such,  or  through  routing,  as  such.  We  are  dealing 
with  an  indictment  which  charges  a  criminal  violation  of 
the  Anti-trust  Act,  and  of  that  the  criminal  courts  have 
cognizance,  with  power  of  decision  upon  the  principle 
which  we  have  expressed. 

The  next  contention  of  defendants  is  that  as  part  of  the 
transportation  route  was  outside  of  the  United  States  the 
Anti-trust  Law  does  not  apply.  The  consequences  and, 
indeed,  legal  impossibility  are  set  forth  to  such  application, 
and,  it  is  said,  ''niake  it  obvious  that  our  laws  relating  to 
interstate  and  foreign  commerce  were  not  intended  to 
have  any  effect  upon  the  carriage  by  foreign  roads  in 
foreign  countries,  and    •    ...    it  is  equally  clear  that 
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our  laws  cannot  be  extended  so  as  to  control  or  affect^he 
foreign  carriage/'  This  is  but  saying  that  laws  have  no 
extra-territorial  operation;  but  to  apply  the  proposition 
as  defendants  apply  it  would  put  the  transportation  route 
described  in  the  indictment  out  of  the  control  of  either 
Canada  or  the  United  States.  These  consequences  we 
cannot  accept.  The  indictment  alleges  that  die  four  com- 
panies which  constitute  the  White  Pass  &  Yukon  Route 
(referred  to  as  the  railroad)  and  owned  and  controlled  by 
the  same  persons,  entered  into  the  combination  and  con- 
spiracy alleged,  with  the  intention  alleged,  with  the 
Wharves  Company  and  the  defendant  steamship  com- 
panies. In  other  words,  it  was  a  control  to  be  exercised 
over  transportation  in  the  United  States,  and,  so  far,  is 
within  the  jurisdiction  of  the  laws  of  the  United  States, 
criminal  and  civil.  If  we  may  not  control  foreign  citizens 
or  corporations  operating  in  foreign  territory,  we  certainly 
may  control  such  citizens  and  corporations  operating  in  our 
territory,  as  we  undoubtedly  may  control  our  own  citizens 
and  our  own  corporations. 

The  ruling  of  the  District  Court,  sustaining  the  de- 
murrer to  the  first  and  second  counts,  was  therefore 
erroneous. 

The  decision  of  the  District  Court  upon  counts  3,  4  and 
5  must  be  determined  upon  different  principles  than  those 
which  we  have  just  expressed  in  passing  on  counts  1  and  2. 
The  District  Court,  as  we  have  seen,  decided  that  the 
conduct  of  the  defendants  was  not  subject  to  judicial  re- 
view in  a  criminal  or  civil  case  until  it  had  been  submitted 
to  and  passed  upon  by  the  Interstate  Commerce  Com- 
mission. The  Government  attacks  the  conclusion  with 
arguments  of  great  strength  and  contends  that  it  makes 
the  Commission  not  only  the  judges  of  the  civil  relief 
that  private  shippers  may  be  given  against  the  car- 
riers by  the  Interstate  Conmierce  Act,  but  gives  the 
Conmiission  the  control  and  practical  determination  of 
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the  criminal  provisions  of  the  law.  Tlie  argument,  in 
effect,  is  that  the  conclusion  of  the  District  Court  con- 
founds the  civil  and  criminal  reknedies  of  the  law,  the  pri- 
vate injury  and  the  public  injury,  resulting  from  the 
violation  of  its  provisions.  And  who,  it  is  asked,  will 
initiate  the  criminal  proceeding  and  by  what  proof  will 
it  be  supported?  What  degree  of  proof  is  to  be  accorded 
to  the  finding  of  the  Conmiission — ^presumptive  or  con- 
clusive? If  neither,  it  is  argued,  ''it  would  be  a  senseless 
thing  to  regard  such  a  finding  as  a  condition  precedent 
of  the  United  States  to  indict."  If,  it  is  asked  further, 
the  finding  of  the  Commission  is  to  have  either  prima 
fade  or  conclusive  effect,  against  whom  is  it  to  have  such 
effect?  If  against  a  defendant,  what  becomes  of  the  Sixth 
Amendment  of  the  Constitution?  The  argument  of  the 
Government  is  cast  in  a  series  of  questions  which  end  in 
tiie  final  answer,  as  it  is  contended,  that  under  the  decision 
of  the  District  Court  the  Interstate  Commerce  Com- 
mission ''becomes  practically  the  court  of  final  criminal 
jurisdiction." 

The  contentions  of  the  Government  would  be  formid- 
able indeed  if  the  Interstate  Conmierce  Act  was  entirely 
criminal.  But  it  is  more  regulatory  and  administrative 
than  criminal.  It  has,  it  is  true,  a  criminal  provision 
against  violations  of  its  requirements,  but  some  of  'ts 
requir^nents  may  well  depend  upon  the  exercise  of  the 
administrative  power  of  the  Commission.  This  view 
avoids  the  consequences  depicted  by  the  Government. 
It  keeps  separate  the  civil  and  criminal  remedies  of  the 
act,  each  to  be  exercised  in  its  proper  circmnstances. 
It  makes  the  Interstate  Commerce  Act  what  it  was  in- 
tended \fi  be  and  defined  to  be  in  the  cases  cited  by  the 
District  Court,  to-wit:  Texas  &  Pacific  Ry.  Co.  v.  Abilene 
Cotton  OH  Co.  and  Baltimore  &  Ohio  Railroad  Co.  v.  Pit- 
cairn,  Coal  Co.,  supra.  And  it  would  in  our  judgment  be 
an  erroneous  view  to  take  that  the  great  problems  which 
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the  act  was  intended  to  solve  and  the  great  purposes  it  was 
intended  to  eCect  should  be  considered  of  less  consequence 
than  the  facility  which  should  be  given  to  some  particular 
remedy,  civil  or  criminal.  We  need  not  extend  the  dis- 
cussion. The  purpose  of  the  Interstate  Commerce  Act 
to  establish  a  tribunal  to  determine  the  relation  of  com- 
munities, shippers  and  carriers  and  their  respective  rights 
and  obligations  dependent  upon  the  act  has  been  demon- 
strated by  the  cited  cases,  and  also  the  sufficiency  of  its 
powers  to  deal  with  the  circumstances  set  forth  in  the 
indictment. 

The  District  Court  sustained  coimt  6,  against  the  de- 
murrer of  the  corporate  defendants,  but  held  its  averments 
were  not  sufficient  to  connect  the  individual  defendants 
with  the  offense  charged.  This  is  a  construction  of  the  in- 
dictment and  not  subject  to  review. 

It  is  urged  by  the  individual  defendants  that  the  objec- 
tion is  applicable  to  the  other  counts  of  the  indictment  and 
that  the  court  would  have  undoubtedly  so  ruled  but  for 
its  construction  of  the  Anti-trust  Act,  and  it  is  also  ui^ed 
that  in  case  of  reversal  of  the  court's  decision  upon  the 
construction  of  the  act  it  be  permitted  to  pass  upon  such 
of  the  grounds  of  demiurer  as  were  not  passed  upon  in  the 
former  ruling.  We  yield  to  the  request,  and  the  more 
readily  as  the  Government  does  not  express  great  confi- 
dence in  the  sufficiency  of  the  indictment.  Its  final  con- 
tention is  that  the  judgment  of  the  District  Court  be 
reversed,  with  instructions  "to  pass  on  the  sufficiency  of 
the  indictment  without  regard  to  the  action  or  non-action 
of  the  Interstate  Commerce  Commission." 

The  judgment  is  therefore  reversed  as  to  counts  1  and  2  and 
the  case  remanded  with  instructions  to  proceed  in  accord- 
ance  with  this  opinion. 
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FROSCH  V.  WALTER, 

APPEAL  FROM  THE  OOUBT  OF  APPEALS  OF  THE  DI8TEICT  OF 

OOLUMBIA. 

No.  192.    Aigued  March  17, 18,  1913.— Decided  April  7, 1913. 

A  declaration  in  a  deed  of  trust  which  clearly  shows  that  thei  sole  ob- 
ject of  the  instniment  is  to  provide  for  certain  specifically  named 
children  of  the  grantor  who  has  other  children,  so  dominates  the 
instrmnent  that  the  word  "  children  "  when  thereafter  used  will  be 
construed  as  referring  to  those  particuhir  -children  and  not  to  in- 
clude any  other  children  of  the  grantor. 

While  the  word  "  heirs  "  if.  used  as  a  term  of  purdiase  in  a  will  may 
signify  whoever  may  be  such  at  the  iestator's  death,  the  word 
"  children  "  as  used  in  the  deed  involved  in  this  case  should  be  con- 
strued as  including  only  those  persons  answering  the  description  at 
the  time  of  execution.  , 

Surviving  children  of  the  grantor  in  such  an  instrument  held  to  ikiclude 
children  of  one  of  the  children  specifically  mentioned  who  had  died 
prior  to  the  grantor. 

34  App.  D.  C.  338,  reversed. 

The  facts,  which  mvolve  the  construction  of  a  deed 
conveying  real  estate  in  trust,  are  stated  in  the  opinion. 

Mr.  Ralph  P.  Barnard,  Mr.  M.  J.  Colbert  and  Mr.  Bm- 
jamin  F.  LeigkUm,  with  whom  Mr.  Ouy  H.  Johnaoti, 
Mr.  H.  T.  Taggart  and  Mr.  Oliver  MetzeroU  were  oH  the 
brief,  for  appellants. 

Mr.  James  B.  Archer,  with  whom  Mr.  Andrew  Lipscomb 
and  Mr.  Jno.  Lewis  Smith  were  on  the  brief,  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  Catharine  Frosch 
against  a  trustee  under  a  deed  to  compel  him  to  transfer 
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to  her  or  otherwise  acoordmg  to  the  construction  of  the 
instrument  certain  of  the  property  conveyed  by  the  deed. 
Other  parties  in  interest  are  joined,  and  argument  has 
been  heard  on  their  behalf.  The  facts  are  as  follows: 
John  Walter,  the  plaintiff's  father,  executed  the  deed  on 
Jime  18, 1869.  At  that  time  his  first  wife  had  died  leaving 
five  children  of  whom  the  plaintiff  is  one,  and  he  had 
married  agaii^. 

Two  of  these  children,  John  Walter,  Junior,  and  William 
Walter,  were  of  age.  On  the  date  mentioned  their  father 
gave  them  severally  certain  property  in  fee  simple,  and 
theil  made  the  deed  before  us,  reciting  therein  that  he 
was  '^desirous  of  making  provision  for  his  children  by  his 
first  wife,  to-wit:  Catharine  Magdalena  Sophia  Walter, 
[the  plaintiff,]  George  N.  Walter,  and  Mrs.  Barbara 
King,''  these  three  then  being  under  age.  The  final  limita- 
tion is  the  one  to  be  construed,  but  it  will  be  understood 
better  when  the  previous  ones  have  been  summed  up. 

The  deed  conveys  to  John  Walter,  Jr.,  certain  parcels 
of  land  in  trust,  after  certain  contingent  prior  payments 
and  after  the  death  of  the  grantor,  to  hold  the  first  named 
parcel  and  pay  the  rents  and  profits  to  the  plaintiff  for 
life  and  then  to  hold  for  the  use  of  her  children  in  fee. 
It  similarly  disposes  of  a  bond  for  $10,000,  given  by 
John  Walter,  Jr.,  to  his  father  as  part  consideration  for 
the  above  mentioned  gift  to  him,  stating  that  it  is  ''in 
order  to  equalize  the  division  of  my  property  between 
my  said  children."  Then  comes  a  gift  of  the  second  and 
third  parcels  upon  like  limitations  and  trusts  for  another 
daughter,  Mrs.  Barbara  King,  and  also  of  secured  notes 
for  $7300,  like  the  gift  of  the  bond  for  Catharine,  ''in 
order  more  fiilly  to  equalize  the  division  of  his  property, 
among  his  children."  The  fourth  parcel  is  given  upon 
similar  trust  for  George  N.  Walter,  the  youngest  son; 

Then  comes  the  doubtful  clause.  '^  In  the  ievent  of  the 
death  of  any  one  of  the  above-mentioned  children  of  the 
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said  John  Walter,  Senior,  to-wit:  Catherine,  George  & 
Barbara,  without  leaving  any  child  or  children  or  any 
issue  of  any  child  or  children,  then  and  in  that  case  that 
the  property  held  in  trust  by  said  Trustee,  party  of  the 
second  part,  for  the  benefit  of  the  party  then  dying  without 
issue,  shall  be  sold  by  said  party  of  the  second  part,  after 
the  decith  of  John  Walter,  Senior,  and  the  proceeds  paid 
over  in  equal  portions  to  the  s\u*viving  children  of  the 
said  John  Walter,  Senior."  John  Walter,  Senior,  died 
on  April  12,  1907.  Before  that  date  George  had  died  in 
1892  unmarried,  and  it  is  the  disposition  to  be  made  of 
his  share  that  is  in  question  here.  Barbara  had  died  on 
August  23,  1904,  leaving  eight  children,  defendants 
herein,  and  John  Walter,  Jr.,  had  died  on  November  17, 
1906,  leaving  two  children,  defendants  herein.  WiUiam 
Walter,  who  with  John  had  been  provided  for  separately, 
survives  and  also  is  made  a  defendant.  The  grantor's 
second  wife  afterwards  died,  childless,  and  he  married 
a  third  wife,  who  died  leaving  four  children,  also  defend- 
ants in  this  suit.  It  may  be  remarked,  if  in  any  way 
material,  that  the  grantor  in  1900  provided  for  these 
last  mentioned  children  by  gifts  similar  to  the  above, 
subject  like  them  to  a  life  estate  in  himself. 

To  begin  with  the  claim  of  the  children  of  the  third 
marriage,  we  are  of  opinion  that  it  is  mifounded.  The 
word  heirs  if  used  as  a  term  of  purchase  in  a  will,  might 
be  held  to  reach  forward  and  to  signify  whoever  might 
turn  out  to  be  such  by  the  law  in  force  and  appUcable 
at  the  testator's  death.  But  this  is  a  deed  and  the  word 
is  children.  In  view  of  what  we  have  to  say  further,  it 
is  enough  to  state  our  opinion  that  the  word  as  here  used 
is  confined  to  persons  who  answered  the  description  at 
the  moment  when  the  deed  was  executed  and  spoke. 

The  Court  of  Appeals  held  that  all  persons  were  em- 
braced who  answered  that  description  at  that  time, 
provided  they  survived  the  grantor,  and  directed  a  de- 
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cree  in  favor  of  the  plaintiffs,  Catharine  and  William 
Walter.  34  App.  D.  C.  338.  But  we  take  a  different  view. 
In  the  first  place  we  are  of  opinion  that  the  word  children 
as  used  habitually  in  the  deed  means  the  three  children 
for  whom  it  declares  at  the  outset  that  its  object  is  to 
provide.  That  very  declaration  not  only  dominates 
the  deed  as  a  statement  of  the  sole  reason  for  the  whole 
thing,  but  foreshadows  the  mode  of  referring  to  these 
three  children  in  terms  broad  enough  to  signify  all — 'is 
desirous  of  making  provisions  for  his  children  by  his 
first  wife' — a  phrase  only  cut  down  by  a '  to-wit :  Catharine, 
George  and  Mrs.  King.'  When  the  grantor  speaks  of 
equalizing  his  property  "between  my  said  children"  we 
understand  him  to  refer  to  the  three  that  have  been  men- 
tioned together  under  that  name.  And  we  understand 
him  to  mean  nothing  different  when  later  he  speaks  of 
equalizing  the  division  of  his  property  among  his  children. 
This  interpretation  perhaps  is  strengthened  by  the  fact 
that  ^my  property '  cannot  properly  include  that  which 
had  been  conveyed  to  his  two  elder  sons  and  therefore 
that  the  equalizing  contemplated  was  an  equalizing  as 
between  the  three  children  among  whom  his  remaining 
property  was  divided  by  the  present  deed. 

In  the  clause  under  consideration  he  shows  whom  he 
had  meant  by  'said  children'  when  he  says  'above  men- 
tioned children,  .  .  .  to-wit:  Catharine,  George  and 
Barbara' — ^and  when  a  few  lines  further  on  he  says  'sur- 
viving children'  the  inference  is  strong  that  he  means 
the  children  that  up  to  that  moment  he  had  been  talking 
about  by  that  name  throughout.  It  would  seem  that 
the  grantor  considered  that  he  had  made  a  division  that 
would  be  fair  as  against  the  two  elder  children  who  had 
received  their  gifts  in  fee,  if  each  of  the  three  children 
and  after  them  their  descendants  respectively  received  and 
retained  the  portion  allotted  to  each.  The  groups  set 
over  against  each  other  in  his  mind  were  the  two  adults 
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and  the  three  minors.  If  one  of  the  latter  died  without 
issue  and  his  share  went  to  the  other  two  the  equality 
was  kept  up  because  all  of  the  three  were  equally  subject 
to  the  chance,  but  assuming  a  substantial  equality  between 
the  five  lots  the  two  adults  being  subject  to  no  chance 
of  loss  had  no  claim  to  a  chance  of  gain.  It  follows  that 
William  Walter  is  excluded,  contrary  to  the  decree  of  the 
Court  of  Appeals. 

There  remains  the  question  whether  children  of  Barbara 
King  are  entitled  to  share  with  Catharine  as  held  by  the 
Supreme  Court.  The  Court  of  Appeals  was  of  opinion 
that  the  interest  of  Barbara  King  was  contingent  upon 
her  surviving  the  grantor;  and  that  as  she  died  before  him 
her  children  could  not  take,  the  word  children  obviously 
being  used  in  its  proper  sense  and  not  embracing  issue  of 
such  children,  mentioned  antithetically  in  the  same  sen- 
tence. It  reached  this  conclusion  because  the  direction  to 
sell  and  distribute  did  not  operate  till  after  the  death  of  the 
grantor  and  in  its  view  the  time  of  distribution  determined 
the  time  of  vesting  an  individual  title  in  any  child.  On 
this  point  also  we  take  a  different  view.  The  limitation 
over  on  the  death  of  one  of  the  three  children  without 
issue  was  of  general  import  and  scope,  and  was  not  confined 
to  such  a  death  before  the  grantor's.  If  George  had  died 
after  his  father  instead  of  before  the  gift  over  still  would 
have  taken  effect;  Surviving  children  then  means  those 
of  the  three  children  who  survive  the  child  who  dies  with- 
out issue.  The  death  of  the  child  determines  who  shall 
take  as  surviving  children.  It  is  true  that  if  that  death 
happens  before  the  grantor's  the  distribution  is  postponed, 
but  that  obviously  is  inserted  to  exclude  any  implication 
that  in  that  event  the  grantor  gives  up  the  life  estate 
that  he  has  reserved  throughout.  It  does  not  appear 
to  us  to  warrant  the  conclusion  that  the  time  of  the  child's 
death  with  reference  to  this  collateral  fact  was  to  affect 
the  nature  or  quality  of  the  interest  given  to  the  children 
VOL.  ccxxvitx — 8 
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who  survive.  It  is  true  that  the  gift  is  contained  in  the 
direction  for  distribution  after  sale,  but  in  view  of  our 
opinion  that  it  would  have  operated  equally  whenever 
George  died,  and  that  the  reason  of  the  po^ponement 
of  distribution  to  after  the  grantor's  death  was  solely  on 
the  grantor's  own  account,  that  fact  cannot  affect  the 
result.  The  decree  of  the  Court  of  Appeals  is  reversed 
and  the  original  decree  of  the  Supreme  Court  will  be  re- 
stored. 

Decree  reversed. 

Mr.  JusncB  Pitney,  concurring. 

I  concur  in  the  result  reached,  and  agree  with  the  reason- 
ing expressed  in  the  opinion  of  the  coiui;  except  upon  one 
point.    The  opinion  states: 

''The  limitation  over  on  the  death  of  one  of  the  three 
children  without  issue  was  of  general  import  and  scope, 
and  was  not  confined  to  such  a  death  before  the  grantor's. 
If  George  had  died  after  his  father,  instead  of  before, 
the  gift  over  still  would  have  taken  effect." 

Upon  this  point  I  agree  with  the  view  expressed  in  the 
opinion  of  the  Supreme  Court  of  the  District,  that — "The 
equitable  title  to  George's  portion,  subject  to  the  life 
estate  of  John  Walter,  Sr.,  became  vested  in  the  complain- 
ant herein  (Mrs.  Frosch)  and  her  sister,  Barbara  King, 
at  George's  death.  May  14,  1892.  Being  so  vested, 
Barbara's  share  passed  by  her  death  to  her  eight  children; 
and  William  Walter,  the  children  of  John  Walter,  Jr., 
and  the  four  children  of  the  third  wife,  have  no  share  in 
the  said  property." 
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McDERMOTT  v.  STATE  OF  WISCONSIN. 
GRADY  V.  SAME. 

SBBOB  TO  THE  8UPBBMB  GOX7BT  OF  THE  STATE  OF 
WISCONSIN. 

Nos.  112, 113.    Argued  Jaimaiy  17,  20, 1013.— Decided  April  7, 1913. 

State  legidatkm  in  regard  to  labelijig  articles  in  intenrtate  ocmunerce 
which  are  required  to  be  branded  tinder  the  Federal  Pure  Food  and 
Druffs  Act,  is  void  so  far  as  it  interferes  with  the  provisions  of  such 
act  and  imposes  a  burden  on  interstate  commerce;  and  so  hM  as  to 
certain  provisloDS  erf  the  Wisconsin  statute. 

Congress  not  only  has  the  right  to  pass  laws  regulating  legitimate 
ccMnmeroe  among  the  States  and  with  foreign  nations,  but  also  has 
full  power  to  bar  from  the  channds  erf  such  commerce  illicit  and 
harmful  articles. 

Congress  may  itself  determine  the  means  appropriate  to  this  purpose; 
and,  so  long  as  they  do  no  violence  to  the  othtf  provisions  of  the 
Constitution,  Congress  is  itself  the  judge  of  the  means  to  be  em- 
ployed in  exercising  the  powers  ccuof erred  on  it  in  this  reqiect. 

The  Pure  Food  and  Drugs  Act  must  be  construed  in  the  light  of  the 
purpose  and  power  of  Congress  to  exclude  poisonous  and  adulterated 
food  from  interstate  conmieroe.  HipoUte  Egg  Co.  v.  United  SiaUs^ 
220  U.  S.  45. 

Articles,  the  shipment  or  ddivery  of  which  in  interstate  commerce  is 
prohibited  by  {  2  of  the  Food  and  Drugs  Act,  are  those  which  are 
adulterated  or  misbranded  within  the  meaning  of  the  act  in  the 
fight  of  those  provisions  of  the  act  wherein  adulteratiem  and  mis- 
branding are  defined. 

**  Package "  or  its  equivalent,  as  used  in  S  7  of  the  Food  and  Drugs  Act, 
refers  to  the  immediate  ccmtain^  of  the  artide  which  is  intended  for 
consumption  by  the  public.  To  limit  the  requirements  of  the  act 
to  the  outside  box  which  is  not  seen  by  the  purchasing  public  would 
render  nugatory  one  of  the  principal  provisions  of  the  act. 

QucBte,  and  not  necessary  to  decide  in  thib  case,  what  is  the  exact  mean- 
ing of  the  terms  ''original  unbroken  package''  and  ''broken  pack- 
age" as  used  m  {{  2,  3  and  10  of  the  Food  and  Drugs  Act. 

While  the  enactment  by  Cong;ress  of  the  Food  and  Drugs  Act  does  not 
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prevent  the  State  from  making  regulations,  not  in  conflict  therewith, 
to  protect  its  people  against  fraud  or  imposition  by  impure  food  and 
drugs,  Savage  y.  Jones,  225  U.  S.  501,  the  State  may  not,  mider  the 
guise  of  exercising  its  police  power,  impose  burdens  upon  interstate 
commerce  or  enact  l^islation  in  conflict  with  the  act  of  Ck>ngress  on 
the  subject. 

A  state  law  on  a  subject  within  the  domain  of  Congress  must  yield  to 
the  superior  power  of  Congress;  to  the  extent  that  it  interferes  with  or 
frustrates  the  operation  of  the  act  of  Congress  a  state  statute  is  void. 

Whether  articles  in  interstate  commerce  have  been  branded  in  ac- 
cordance with  the  terms  of  the  Food  and  Drugs  Act  is  not  for  the 
State  to  determine  but  for  the  Federal  courts  in  the  manner  in- 
dicated by  Congreiss. 

As  the  Federal  Food  and  Drug?  Act  requires  articles  in  interstate 
comm^ce  to  be  properly  labeled,  a  State  caimot  rcquiro  a  label  when 
properly  affixed  imder  that  statute  to  be  removed  and  other  labels 
authorized  by  its  own  statute  to  be  affixed  to  the  package  containing 
the  article  so  long  as  it  remains  unsold  by  the  importer,  whether  it  be 
in  the  original  case  or  not. 

The  doctrine  of  original  packages  was  not  intended  to  limit  the  right 
of  Congress,  when  it  chose  to  assert  it,  as  it  has  done  in  the  Food  and 
Drugs  Act,  to  keep  the  channels  of  interstate  commerce  free  from 
the  carriage  of  injurious  or  fraudulently  branded  articles  and  to 
choose  appropriate  means  to  that  end. 

State  legislation  cannot  impair  l^islative  means  provided  by  Congress 
in  a  Federal  statute  for  the  enforcement  thereof. 

The  statute  of  Wsconsin.of  1907  prescribing  a  label  for  com  syrup  and 
prohibiting  all  others  is  invalid  so  far  as  it  relates  to  articles  properly 
branded  on  the  inmiediate  container  thereof  under  the  Federal  Food 
and  Drug?  Act  and  brought  into  the  State  in  interstate  commerce, 
so  long  as  they  remain  unsold  by  the  importer,  whether  in  the  original 
outside  package  or  not. 

143  \^nsconffln,  18,  reversed. 

The  facts,  which  involve  the  constitutionality  of  the 
Wisconsm  syrup  law  and  the  construction  of  the  Federal 
Pure  Food  and  Drug  law,  are  stated  in  the  opinion. 

Mr.  H.  0.  FairchUd  for  plaintiffs  in  error. 

Mr.  John  M.  Olifij  with  whom  Mr.  L.  H.  Bancroft, 
Attorney  General  of  the  State  of  Wisconsin,  Mr.  Harry  L. 
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Butter  J  Mr.  WiUiam  R.  Curkeet  and  Mr.  Burr  W.  Jones 
were  on  the  brief,  for  defendant  in  error : 

The  Wisconsin  act  of  1907,  is  not  invalid  because  in 
violation  of  the  commerce  clause  of  the  Federal  Constitu- 
tion or  of  the  Federal  Food  and  Drugs  Act  of  1906, 

In  the  absence  of  congressional  action  otherwise  in- 
dicating, an  article  ceases  to  be  the  subject  of  interstate 
commerce,  and  becomes  subject  to  the  police  power  of  the 
State,  when  the  original  package  in  which  it  is  usually,  and 
in  good  faith  shipped,  has  been  received  and  broken  by 
the  importer,  or"  when  he  has  made  the  first  sale  thereof, 
in  the  original  package  so  received.  Cook  v.  Marshall 
County,  196  U.  S.  261;  Austin  v.  Tennessee,  179  U.  S.  343; 
May  V.  New  Orleans,  178  U.  S.  496;  Sponge  Co.  v.  Drug  Co., 
124  Wisconsin,  469. 

The  mere  fact  that  Congress,  in  the  exercise  of  its  power 
to  r^ulate  commerce,  has  legislated  upon  the  general 
subject  of  the  transportation  and  sale  of  an  article  of 
intel^tate  conmierce,  does  not,  in  itself,  take  away  the 
right  of  the  State,  in  the  exercise  of  its  police  power,  to 
make  regulations  concerning  the  same  article  as  a  sub- 
ject of  interstate  commerce,  at  least  so  long  as  such 
state  regulations  do  not  conflict  with  the  Federal  regula- 
tion. 

Congressional  regulation  does  not  exclude  state  regula- 
tion except  so  far  as  the  former,  lawfully  exercised,  con- 
flicts with  the  latter.  Reid  v.  Colorado,  187  U.  S.  137; 
Asbell  v.  Kansas,  209  TJ.  S.  251 ;  Crossman  v.  Lurman,  192 
U.  S.  189;  State  v.  C,  M.  &  St.  P.  Ry.  Co.,  136  Wisconsin, 
407,  416;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Solan,  169  U.  S. 
133;  M.,  K.  &  T.  Ry.  Co.  v.  Haber,  169  U.  S.  613,  624; 
Gulf  &c.  Ry.  Co.  v.  Hefley,  158  U.  S.  98,  104;  W.  U.  Tel. 
Co.  V.  James,' 162  U.  S.  650,  654;  Patapsco  Guano  Co.  v. 
North  Carolina,  171  U.  S.  345;  Penn.  R.  Co.  v.  Hughes, 
191  U.  S.  477;  Savage  v.  Scovell,  171  Fed.  Rep.  566; 
Northern  P.  R.  Co.  v.  Washington,  222  U.  S.  370,  379; 
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Southern  R.  Co.  v.  Beid,  222  U.  S.  424,  442;  Savage  v. 
Jones,  225  U.  S.  501. 

The  act  of  1906  does  not  expressly  or  impliedly  oper- 
ate upon  the  original  package  of  commerce,  after  it  has 
been  broken,  or  after  its  first  sale  as  such  by  the  importer, 
but  on  the  contrary,  the  act  clearly  shows  the  congres- 
sional intention  to  leave  the  article  subject  to  state  regula- 
tion after  it  has  so  ceased  to  be  the  subject  of  interstate 
commerce;  and,  therefore,  there  is  no  conflict  between 
the  Federal  act  and  the  state  law. 

The  terms  '^original,  unbroken  package''  as  used  in 
§§  2  and  10  of  the  act,  and  '^ unbroken  package"  as  used 
in  §  3  of  the  act,  had  prior  to  its  adoption  been  judicially 
treated  as  synonymous.  Low  v.  Atistin,  13  Wall.  29; 
United  States  v.  Fox,  Fed.  Cm.  No.  16165. 

Where  a  party,  in  transporting  goods  from  one  State 
to  another,  selects  an  unusual  method  for  the  express 
purpose  of  evading  or  defying  the  police  laws  of  the  latter 
State,  the  commerce  clause  of  the  Federal  Constitution 
and  an  act  of  Congress  cannot  be  invoked  as  a  cover  for 
fraudulent  dealings.    Austin  v.  Tennessee,  179  U.  S.  343. 

An  original  package  within  the  meaning  of  the  Food  and 
Drugs  Act  is  the  unit,  complete  in  itself,  delivered  by  the 
shipper  to  the  carrier  addressed  to  the  consignee,  and  re- 
ceived by  him  in  the  identical  condition  in  which  it  was 
sent,  without  separation  of  the  contents  in  >any  manner. 
Thornton,  Foods  and  Drugs,  p.  971. 

The  foregoing  was  the  judicially  accepted  definition  of 
"original  package,"  "original,  unbroken  package,"  and 
"unbroken  package,"  at  the  time  of  the  adoption  of  the  act 
of  1906.  Brovm  v..  Maryland,  12  Wheat.  419;  Low  v. 
Austin,  13  Wall.  29;  Cook  v.  Pennsylvania,  97  U.  S.  666; 
Leisy  v.  Hardin,  136  U.  S.  100;  Vance  v.  Vandercook  Co., 
170  U.  S.  438;  Austin  v.  Tennessee,  179  U.  S.  343;  Gucken- 
heimer  v.  Sellers,  81  Fed.  Rep.  997;  May  v.  New  Orleans, 
178  U.  S.  496;  In  re  Harmon,  43  Fed.  Rep.  372;  Cook  v. 
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Marshall  Co.y  196  U.  S.  261 ;  SchoUmberger  v.  Permsyhama, 
171  U.  S-  1;  United  States  v.  FoXy  26  Fed.  Cas.  No.  15156; 
State  ex  rd.  v.  Boards  15  So.  Rep.  (La.)  10;  Commonweaith 
V.  SchoUenberger,  166  Pa.  St.  201;  Thornton,  Foods  and 
Drugs  (1912),  pp.  143,  160,  177. 

The  Federal  act  is  not  to  be  construed  as  displacing 
state  authority  to  regulate  the  adulteration  or  branding 
of  foods  which  have  been  shipped  from  without  the  State, 
and  thereby  become  subject  to  the  Federal  law,  but  which 
have  been  removed  from  the  original  package  of  shipment. 
Armour  &  Co.  v.Birdy  123  N.  W.  Rep.  580  (Dec.,  1909); 
Savage  v.  ScaveU,  171  Fed.  Rep.  566  (1908). 

Aiconstruction  of  the  act  of  1906,  which  would  make 
it  operate  upon  the  contents  of  the  ori^nal  package  of 
shipment  or  upon  such  ori^nal  package  after  its  first 
sale  by  the  importer,  would  render  the  act,  thus  far  at 
least,  invalid,  as  an  unconstitutional  invasion  by  Congress 
of  the  power  reserved  to  the  States  to  regulate  their  own 
internal  afifairs. 

The  regulatioiuof  the  intemd  affairs  of  a  State  by  Con- 
gress is  as  unconstitutional  as  is  the  direct  attempt  by  a 
State  to  regulate  interstate  commerce.  lU.  Cent.  R.  R.  v. 
McKehdree,  203  U.  S.  514;  Geer  v.  Connecticut^  161  U.  S. 
519, 631;  Covington  Ac.  Bridge  Co.  v.  Kentucky ,  154  U.  S. 
204, 210;  Sands  v^  Manistee  R.I.  Co.,  123  U.  S.  288,  295; 
The  Danid  Bofl,  10  Wall.  667,  564;  The  Employers'  Ldor 
baity  Cases,  2(f7  U.  S.  463,  602;  United  States  v.  DeWiU,  9 
Wall.  41;  Oi66on«  v.  Ogden,  9  Wheat.  1,  186;  License 
Cases,  5  How.  504/  574;  Keller  v.  United  States,  213  U.  S. 
139;  Exparte  Agnew,  89  Nebraska,  306, 

A  statute,  whose  terms  are  broad  enough  to  include 
both  intrastate  and  interstate  commerce,  will  be  construed 
as  appHcable  only  to  intrastate  commerce,  when  it  would 
be  unconi^tutional  if  applied  to  interstate  commerce. 
Chicago  &  N.  W.  Ry.  Co.  v.  State,  128  Wisconsm,  553, 
660,  651;  Church  of  the  Holy  Tnnity  v.  United  States,  143 


Digitized  by 


Google 


120  OCTOBER  TERM,  1912. 

Argument  for  Defendant  in  Error.  223  U.  S. 

U.  S.  457,  469;  State  v.  Anson,  132  Wisconan,  461,  473; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  75,  76;  Ratter- 
man  V.  West.  Un.  Tel.  Co.,  127  U.  S.  411,  427,  428;  Mc- 
Cabe  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  Rep.  966, 
972 ;  Commonwealth  v.  Gagne,  153  Massachusetts,  205 ;  Comr 
monxveaUh  v.  People's  Express  Co.,  88  N.  E.  Rep.  420,  424; 
West.  Un.  Tel.  Co.  v.  State,  121  S.  W.  Rep.  194,  196; 
Wagner  v.  West.  Un.  Tel.  Co.,  133  S.  W.  Rep.  91;  Sponge 
Co.  V.  Drug  Co.,  124  \^risconsm,  469, 476;  StaU  v.  West.  Un. 
Tel.  Co.,  75  Kansas,  620;  90  Pac.  Rep.  299;  0.,  C.  &  S. 
F.  Ry.  Co  V.  Gray,  87  Texas,  313;  /.  &  G.  N.  R.  Co.  v. 
R.  R.  Commissioners,  99  Texas,  332;  McCord  v.  State, 
101  Pac.  Rep.  280,  286;  Standard  Oil  Co.  v.  Staie,  117 
Tennessee,  618;  Freight  Discrimination  Cases,  95  N.  Car. 
428;  Beardsley  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  44  N.  Y. 
Supp.  175,  178;  DUlon  v.  Erie  Ry.  Co.,  43  N.  Y.  Supp. 
320,  326;  Ex  parte  Agnew,  89  Nebraska,  306;  131  N.  W. 
Rep.  817,  820;  El  Paso  <fc  N.  E.  Ry.  Co.  v.  Gutierrez, 
215  U.  8.  87, 96. 

Under  the  principles  here  announced — and  they  have 
frequently  been  applied  by  this  court — there  should  be  no 
difficulty  in  sustaining  this  act,  even  though  the  language 
is  broad  enough  to  include  both  interstate  and  intrastate 
commerce.  It  cannot  be  said  that  the  idea  of  controlling 
interstate  commerce  was  even  present  to  the  mind  of  the 
legislature,  much  less  that  it  was  the  controlling  induce- 
ment to  the  passage  of  the  act  for  the  purpose  of  controll- 
ing commerce  within  the  State.  Berea  College  v.  Kentucky, 
211  U.  S.  45;  Presser  v.  Illinois,  116  U.  S.  252,  263;  Albany 
County  V.  Stanley,  105  U.  S.  305;  Field  v.  Clark,  143  U.  S. 
649,  695;  Huntington  v.  Worthen,  120  U.  S.  97, 102;  Scott  v. 
Donald,  165  U.  S.  58,  105;  State  v.  Sawyer  County,  140 
Wisconsin,  634;  Quiggle  v.  Herman, _  131  Wisconsin,  379, 
382;  Cornish  v.  TttttZe,  53  Wisconsin,  45;  Lynch  v.  Steamer 
"Economy,"  27  Wisconsin,  69,  72;  Walsh  v.  Dousman,  28 
Wisconsin,  541;  Kennedy  v.  Railway  Co.,  22  Wisconsin, 
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681,  590;  Wakdy  v.  Mohr,  15  Wisconsin,  609;  Slauaon  v. 
Racine,  13  Wisconsin,  398,  404;  Fayette  County  v.  People^ s 
Bank,  10  L.  R.  A.  196,  201;  McCuUough  v.  Virginia,  172 
U.  S.  102,  112;  Des  Moines  Water  Co.  v.  CUy  of  Dea 
Moines,  192  Fed.  Rep.  193,  196;  WiOcox  v.  Consolidated 
Gas  Co.,  212  U.  S.  19,  21,  53;  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  U.  S.  362,  395. 

Whether  the  statute  in  question  shall  be  construed  to 
be  applicable  to  intrastate  commerce  solely,  or  not,  is 
purely  a  question  for  the  state  court,  and  upon  the  proper 
construction  to  be  given,  the  stat^  courts  are  not  restricted 
by  Federal  decisions.  In  such  cases  the  Federal  courts 
adopt  the  construction  given  by  the  state  courts.  Oshome 
V.  Florida,  164  U.  S.  650;  654;  Louisville  &c.  Ry.  Co.  y. 
Mississippi,lSS  U.  S.  587,  591;  St,  L.,  I.  M.  Ac.  Ry.  v. 
Paul,  173  U.  S.  404;  TuUis  v.  Lake  Erie  &  Western  Ry., 
175  U.  S.  348;  Chesapeake  &  Ohio  Ry.  Co.  v.  Kentucky, 
179  U.  S.  388,  395;  Buffalo  RefrigeraHng  Mach.  Co.  v. 
Penn.  H.  &  P.  Co.,  178  Fed.  Rep.  696;  SpineUo  v.  N.  Y., 
N.  H.  &  H.  R.  Co.,  183  Fed.  Rep.  762;  Chicago  &c:  Ry.  Co. 
V.  Minnesota,  134  U.  S.  418,  456;  San  Diego  Land  Co.  v. 
Nalicmal  City,  174  U-  S.  739,  748. 

The ' '^^sconsin  statute  in  no  way  violates  the  Four- 
teenth Amendment  of  the  United  States  Constitution. 

The  act  in  question  falls  clearly  within  the  police  power 
of  the  State,  and  as  such  should  be  sustained.  It  is  only 
when  the  boimds  of  reason  have  been  so  clearly  exceeded 
as  to  violate  some  constitutional  prohibition,  express  or 
implied,  that  the'  court  has  any  power  to  interfere  with 
the  exercise  of  this  legislative  power.  State  v.  Redmon, 
134  Wbsconsin,  89;  In  re  Rahrer,  140  U.  S,  545;  Austin 
V.  Tennessee,  179  U.  S-  343. 

Aside  from  the  question  of  the  wholesomeness  or  un- 
wholesomeness  .of  the  article,  the  legislation  in  Wisconsin 
is  a  proper  exercise  of  the  police  power.  This  Extends  to 
the  prevention  of  deception  and  fraud  in  the  sale  of  food 
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products  as  well  as  to  the  securing  of  wholesomeness  in 
such  products.  The  Wisconsin  Supreme  Coiuii  lufe,  in 
a  number  of  cases,  laid  down  the  rule  that  the  le^gislature, 
in  the  exercise  of  its  poUce  power,  may  legislate  as  to  all 
matters  appertaining  to  the  lives,  limbs,  health,  comfort, 
good  morals,  peace  and  safety  of  society.  Baker  v.  State, 
54  Wisconsin,  368,  372;  State  ex  rel.  Larkin  v.  Ryan,  70 
Wisconsin,  676,  681;  State  v.  Heinemann,  80  Wisconsin, 
253;  BiUenhavs  v.  JohnstoUy  92  Wisconsin,  588;  Kellogg  v. 
Currens,  Hi  Wisconsin,  431 ;  State  v.  Redman,  134  Wiscon- 
sin, 89;  StaJbe  V.  Gary,  126  Wisconsin,  135. 

The  police  power  of  the  State  is  not  limited  to  regula- 
tions necessary  for  the  preservation  of  good  order  or  the 
public  health  and  safety.  The  prevention  of  fraud  and 
deceit,  cheating,  and  imposition  are  equally  within  the 
power.  People  v.  Freeman,  242  Illinois,  373;  People  v. 
Wagner,  86  Michigan,  594. 

The  principle  for  which  the  State  contends  is  illustrated 
in  oleomai^arine  decisions.  See  Powell  v.  Pennayltxmia, 
127  U.  S.  678;  Plundey  v.  MaasaOmsetts,  155  U.  S.  461; 
SchoUenberger  v.  Pennsylvania,  171  U.  S.  1;  CoUirte  v. 
New  Hampshire,  171  U.  S.  30;  Staie  v.  Marshall,  64  N.  H. 
549;  People  v.  Arensburg,  105  N.  Y.  123,  129;  State  v. 
Addington,  77  Missouri,  110,  118;  Birffer  v.  Chambers, 
36  Minnesota,  69;  Weideman  v.  State,  55  Minnesota, 
183;  State  v.  Newton,  50  N.  J.  L.  534;  State  v.  CapUal 
City  Dairy  Co.,  62  Oh.  St.  350;  Capital  City  Dairy  Co.  v. 
Ohio,  183  U.  S.  238;  Commonwealth  v.  Cavlfield,  211  Pa. 
St.  644;  CommmweaUh  v.  McDermott,  224  Pa.  St.  362; 
Pxople  V.  Freeman,  242  Illinois,  373. 

The  same  principle  is  also  illustrated  by  the  legislation 
as  to  other  food  products.  See  Commonwealth  v.  Cavlfield, 
211  Pa.  St.  644;  ConimomoeaUh  v.  McDermott,  224  Pa. 
St.  362. 

The  law  is  a  constitutional  and  proper  exercise  of  the 
poUce  power  of  the  State.    See  decisions  dealing  with  the 
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manufacture  and  sale  of  food  products  other  than  oleo- 
nuu'garine.  Crasaman  v.  Lurmany  171  N.  Y.  329;  S.  C, 
afllnned,  192  U.  S.  ISdy State  v.  AsUsen^  50  Minnesota,  5; 
SUUe  V.  HaiMan,  86  N,  W.  Rep.  768 ;  Iowa  v.  Snow,  81  Iowa, 
642; jSfol^y.  Thompson, 44 Minnesota, 27l;Statev. Sherod, 
80  Minnesota,  446;  State  v.  Layton,  160  Missouri,  474; 
Palmer  v.  State,  39  Oh.  St.  236;  Chicago  v.  Bowman  Dairy 
Co.,  234  Illinois,  294;  People  v.  Wagner,  86  Michigan, 
594;  £[tate  v.  Crescent  Cream  Co.,  83  Minnesota,  284;  iStote 
V.  Telu,  98  Minnesota,  351;  Hathaway  v.  McDonald,  27 
Washington,  659;  Peopte  v.  Niagara  Fruit  Co.,  77  N.  Y. 
Supp.  805;  S.  C,  aflf'd  173  N.  Y.  629;  PeopU  v.  Girord,  145 
N.  Y.  105;  People  v.  Warden  Grocer  Co.,  118  Michijgan,  604; 
Board  cf  HeaUh  v.  VandrOena,  72  Atl.  Rep.  125;  Commonr 
wealth  V.  i?t»n8, 132  Massachusetts,  11 ;  People  v.  Cipperly, 
37  Hun,  324,  dissenting  opmion  aff'd  101 N.  Y.  634;  People 
V.  TTerf,  106  N.  Y.  293;  State  v.  CampbeU,  64  N.  H.  402; 
State  v.  Smyths,  14  R.  I.  100;  Arbudde  v.  Blacklmm,  113 
Fed.  Rep.  616  (1902);  ilrmour  &  Co.  v.  Bird,  159  Mich- 
igan, 1. 

The  Constitution  of  the  United  States  does  not  secure 
to  ansrone  the  privilege  of  defrauding  the  public.  In  re 
Rahrer;  140  U.  S.  545;  Schollenberger  v.  Pennsylvania,  17,1 
U.  S.  1;  Patapsco  Guano  Co.  v.  North  Carolina,  171  U,  S. 
345;  Grossman  v.  Larma/n,  192  U.  S.  189. 

Tlie  power  of  the  State  to  impose  restraints  and  biudens 
upon  persons  and  property  in  conservation  and  promotion 
of  the  public  health,  good  order  and  prosperity,  is  a  power 
originally  and  always  belonging  to  the  States,  not  sur- 
rendered by  them  to  the  General  Government  nor  directly 
restrained  by  the  C!onstitution  of  the  United  States,  and 
essentially  exclusive.  In  re  Rahrer,  140  U.  S.  545, 554-555 ; 
Plumley  v.  Massachusetts,  155  U.  S.  461;  Grossman  v. 
Lurman,  192  U.  S.  189;  HaOumDay  v.  McDonald,  27  Wash- 
ington, 659;  PeopU  v.  Niagara  Fruit  Co.,  77  N.  Y.  Supp. 
805;  Jewea  Brothers  v.  SmaUi  20  S.  Dak.  232;  Powell 


Digitized  by 


Google 


124  OCTOBER  TERM,  1912. 

Opmion  oi  the  Ck>iirt.  228  XT.  S. 

V.  Pennsylvania^  127  U.  S.  678;  Lieberman  v.  Van  De  Carr^ 
199  U.  S.  552;  Logan  &  Bryan  v.  Postal  Tel  Co.,  157  Fed. 
Rep.  570,  683;  State  v.  Crescent  Creamery  Co.,  83  Minne- 
sota, 284;  Arhuckle  v.  Blackham,  113  Fed.  Rep.  616- 

The  provision  of  the  Federal  Constitution,  invoked  by 
the  defendants,  was  not  designed  to  interfere  with  the 
exercise  of  the  police  power  by  the  States,  and  it  has  not 
shorn  the  States  of  their  power  to  regulate  trades  and 
occupations  so  as  to  guard  against  injury  to  the  pubhc, 
and  to  prevent  deception  and  fraud  in  the  manufactiu^ 
and  sale  of  food  products.  See  in  addition  to  cases  cited 
above:  Barbier  v.  Connolly,  113  U.  S.  27,  31;  St.  Louis  v. 
Fisher,  167  Missouri,  ,654;  St.  Louis  v.  Bippen,  201  Mis- 
souri, 528;  PouoeU  v.  CommonweaUh,  114  Pa.  St.  265; 
Gundling  v.  City  of  Chicago,  177  U.  S.  183;  Hill  v.  Hester- 
berg,  184  N.  Y.  126;  Heath  &  MiUigan  Co.  v.  Worst,  207 
U.  S.  338;  SUz  v,  Hesterberg,  211  U.  S.  31. 

The  fact  that  com  syrup  may  be  a  recognized  article 
of  commerce  is  immaterial  if  the  sale  of  the  article  under 
that  name  does,  in  fact,  mislead  and  deceive  the  public. 
Crossman  v.  Lurman,  192  U.  S.  189;  aflBrming  S.  C,  171 
N.  Y.  329;  State  v.  Tetu,  98  Mmnesota,  351. 

The  decision  of  the  lower  court  is  a  complete  answer  to 
coimsePs  contention  as  to  the  facts  established  by  the 
evidence. 

The  decidon  of  the  lower  court  was  in  no  way  controlled 
by  any  mistake  of  fact. 

The  claim  that  the  article  in  question  cannot  be  sold 
imder  the  name  of  '^ glucose  flavored  with  refiners'  syrup'' 
is  unfounded. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

The  plamtiffs  in  error,  ^George  McDermott  and  T.  H. 
Grady,  were  severally  convicted  in  the  Circuit  Court  of 
Dane  County,  in  the  State  of  Wisconsin,  upon  complaints 
made  against  them  by  an  Assistant  Dairy  and  Food 
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Commissioner  of  that  State  for  the  violation  of  a  statute 
of  Wisconsin  relating  to  the  sale  of  certain  articles  and 
for  the  protection  of  the  public  health.  The  convictions 
Were  affirmed  by  the  decision  of  the  Supreme  Court  of 
Wisconsin.    143  Wisconsin,  18. 

The  complaint  against  McDermott  charged  that  on 
March  2,  1906,  at  Oregon,  in  Dane  County,  he  ''did  un- 
lawfully have  in  his  possession  with  intent  to  sell,  and 
did  offer  and  expose  for  sale  and  did  sell,  a  certain  article, 
product,  compound  and  mixture  composed  of  more  than 
seventy-five  per  cent,  glucose  and  less  than  twenty-five 
per  cent,  of  cane  syrup,  said  cane  syrup  being  then  and 
there  mixed  with  said  ^ucose,  and  that  the  can  containing 
said  compound  and  mixture  was  then  and  there  unlaw- 
fully branded  and  labded  'Earo  Corn  Syrup'  and  was 
then  and  there  further  unlawfully  branded  and  labeled 
*10%  Cane  Syrup,  90%  Com  Syrup,'  contrary  to  the 
statute  in  such  case  made  and  provided.''  As  to  Grady, 
the  complaint  was  similar  to  that  against  McDermott 
except  that  the  label  designated  the  mixture  as  ''Karo 
Com  Symp  with  Cane  Flavor"  and  added  "Com  Symp, 
85%."  The  statute  of  Wisconsin  for  the  violation  of 
which  plaintiffs  in  enx)r  were  convicted  is  foimd  in  Laws 
of  Wisconsin  for  1907,  §  4601  at  page  646,  being  chap- 
ter 557,  and  the  pertin^t  parts  of  it  are  as  follows: 

"Section  1.  ...  No  person,  ...  by  him- 
sdf  •  •  •  or  agent  .  .  .  shall  sell,  offer  or  ex- 
pose for  sale  or  have  in  his  possession  with  intent  to  sell 
any  symp,  maple  syrup,  sugar-cane  symp,  sugar  symp, 
refiners'  sjrmp,  sorghum  symp  or  molasses,  mixed  with 
glucose,  unless  the  barrel,  cask,  keg,  can,  pail  or  other 
original  container,  containing  the  same  be  distinctly 
bran4ed  or  labeled  so  as  to  plainly  show  the  tme  name  of 
each  and  all  of  the  ingredients  composing  such  mixture,  as 
follows: 
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^^  Third.  In  case  such  mixture  shall  contain  glucose  in  a 
proportion  exceeding  75  per  cent,  by  weight,  it  shall  be  la^- 
beled  and  sold  as  'Qlucbse  flavored  with  Maple  Syrup/ 
'Glupose  flavored  with  Sugar-cane  Syrup/  .  .  . 
'Glucose  flavored  with  Refiners'  Syrup'  ...  as 
the  case  jna,j  he.  The  labels  .  .  •  shall  bear  the 
nam^  and  addresa  of  the  manufacturer  or  dealer.  •  •  . 
In  all  mixtures  in  which  glucose  is  useid  in  the  proportion 
of  more  than  75  per  cent,  by  weight,  the  name  of  the 
syrup  or  molasses  which  is  mixed  with  the  glucose  for 
flavoring  purposes  and  the  words  showing  that  said 
etyrup  or^molasses  is  used  a^  a  flavoring,  as  provided  in 
tiiis  section,  shall  be  printed  on  the  label  of  each  container 
of  such  mixture.  .  •  •  The  mixtures  or  syrups  desig- 
nated in  ids  section  shall  have  no  other  designatioo  or 
brand  than  herein  required  that  represents  or  is  the  name 
of  any  article  which  contains  a  saccharine  substance; 
.  .  «  nor  shall  any  of  the  aforesaid  glucose,  syrups, 
molasses  or  mixtures  contain  any  substance  injurious 
to  health,  nor  any  other  article  or  substance  otherwise 
prohibited  by  law  in  articlesf  of  food." 

The  facts  are  that  the  plaintiffs  in  error  were  retail 
merchants  in  Qr^on,  Dane  County,  Wisconsin;  that* 
before  the  filing  of  the  complaints  against  them  each 
had  bought  for  himself  for  resale  as  such  merchant  Jrom 
wholesale  grocers  in  Chicago  and  had  received  by  rail 
from  that  city  twelve  half  gallon  tin  cans. or  pails  of  the 
articles  designated^  in  th^  complaints,  each  shipment 
being  made  in  wooden  boxes  containing  the  cans,  and 
that  when  the  goods  were  received  at  their  stores  the  re- 
spective plaintiffs  in  error  took  the  cans  from  the  boxe^,  ' 
placed  them  on  the  shelves  for  sale  at  retail,  and  destroyed 
the  boxes  in  which  the  goods  were  shipped  to  them,  as 
was,  customary  in  such  cases.  From  their  nature,  the 
articles  thus  canned  and  offejt^  to  be  sold,  instead  of 
being  labeled  as  they  ^ere,  if  labeled  in  bccordanoe  with 
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the  state  law,  would  have  been  branded  with  the  words 
'^  Glucose  flavored  with  Refiner's  Syrup/'  and,  as  the 
statute  provides  that  the  mixtures  or  synips  offered  for 
aalo  shall  have  upon  them  no  designation  or  brand  which 
represents  or  contains  the  name  of  a  saccharine  substance 
other  than  that  required  by  the  state  law,  the  labels  upon 
the  cans  must  be  removed,  if  the  state  authority  is  recog- 
nised. 

Plaintiffs  in  error  contend  that  the  cans  were  labeled 
in  accordance  with  the  Food  and  Drugs  Act  passed  by 
Ck>ngress,  June  30,  1906,  34  Stat.  768,  c.  3915,  and  that 
that  fact  is  evidenced  by  the  decision  of  the  Secretaries 
of  the  Treasury,  Agriculture  and  Commerce  and  Labor 
made  under  the  diumed  authority  of  that  act,  which  is 
as  follows: 

Washington,  D.  C,  February  13,  1908. 

'^.We  have  each  given  careful  consideration  to  the  la- 
beling, imdet  the  Pur^  Food  Law,  of  the  thick,  viscous 
sjmip  obtained  by  the  incomplete  hydroljgsds  of  the  starch 
of  corn,  and  composed  essentially  of  dextrose,  maltose 
and  dextrin.  In  our  opinion  it  is  lawful  to  label  this 
syrup  as  com  syrup,  and  if  to  the  com  iqniip  there  is 
added  a  small  percentage  of  refiner's  symp,  a  product 
of  cane;  the  mixture  in  our  judgment  is  not  misbranded 
if  labeled  'com  syrup  with  cane  flavor.' 

George  B.  Cortelyou,  Secretary  of  the  Treasury, 

James  Wilson,  Secretary  of  A^culture. 

Oscar  H:  Strauss,  Secretary  of  Commerce  and  Labor." 

And  it  is  insisted  that  the  Federal  Food  and  Dmgs  Act 
passed' und^  the  authority  of  the  Constitution  has  taken 
possession  of  this  field  of  regulation  and  that  the  state 
act  is  ^  wrongful  interference  with  the  exclusive  power 
of  Congress  over  interstate  commerce,  in  which,  it  appears, 
the  goods  in  question  were  shipped.    The  case  present^* 
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among  other  questions,  the  constitutional  question 
whether  the  state  act  in  permitting  the  sale  of  this  article 
only  when  labeled  according  to  the  state  law  is  open  to 
the  objection  just  indicated. 

That  Congress  has  ample  power  in  this  connection  is 
no  longer  open  to  question.  That  body  has  the  right 
not  only  to  pass  laws  which  shall  regulate  legitimate 
commerce  among  the  States  and  with  foreign  nations, 
but  has  full  power  to  keep  the  channels  of  such  comm^t^ 
free  from  the  transportation  of  iUicit  Qt  harmful  articles, 
to  make  such  as  are  injurious  to  the  public  health  outlaws 
of  such  commerce  and  to  bar  them  from  the  facilities 
and  privileges  thereof.  Congress  may  itself  determine 
the  means  appropriate  to  this  piupose,  and  so  long  as 
they  do  no  violence  to  other  provisions  of  the  Constitu- 
tion it  is  itself  the  judge  of  the  means  to  be  employed  in 
exercising  the  powers  conferred  upon  it  in  this  respect. 
McCtdloch  v.  Maryland,  4  Wheat.  316,  421;  Lottery  Case, 
188  U.  S.  321,  365;  Hipolite  Egg  Co.  v.  United  States,  220 
U.  S.  46;  Hoke  v.  United  States,  227  U.  S.  308. 

The  Food  and  Drugs  Act  was  passed  by  Congress, 
under  its  authority  to  exclude  from  interstate  commerce 
impure  and  adulterated  food  and  drugs  and  to  prevent 
the  facilities  of  such  commerce  being  used  to  enable  such 
articles  to  be  transported  throughout  the  country  from 
their  place  of  manufacture  to  the  people  who  consume 
and  use  them,  and  it  is  in  the  light  of  the  purpose  and  of 
the  power  exerted  in  its  passage  by  Congress  that  this  act 
must  be  considered  an:d  construed.  HipoUte  Egg  Co.  v. 
United  States,  supra. 

Section  2  of  the  act  provides  that  ^Hhe  introduction 
into  any  State  or  Territory  or  the  District  of  Columbia 
from  any  other  State  or  Territory  or  the  District  of 
Columbia  ...  of  any  article  of  food  or  drugs  which 
is  adulterated  or  misbranded,  within  the  meaning  of 
this  Act,  is  hereby  prohibited;  and  any  person  who  shall 
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ship  or  deliver  for  shipment  from  any  State  or  Territory 
or  the  District  of  Columbia  to  any  other  State  or  Terri- 
tory or  the  District  of  Colmnbia  .  .  •  any  such 
article  so  adulterated  or  misbranded  within  the  meaning 
of  this  Act,  .  «  •  shall  be  guilty  of  a  misdemeanor, 
and  for  such  offense  be  fined/'  etc.  The  article  of  food 
or  drugs,  the  shipment  or  delivery  for  shipment  in  inter- 
state commerce  of  which  is  prohibited  and  punished,  is 
such  as  is  aduUerated  or  witbranded  witkin  the  meaning 
of  the  act  What  it  is  to  adulterate  or  misbrand  food  or 
drugs  within  the  meaning  of  the  act  requires  a  considera- 
tion of  its  other  provisions,  wherein  such  adulteration 
or  misbranding  is  defined^ 

According  to  the  terms  of  §  7  drugs  are  ''adulterated'' 
where,  if  they  are  sold  under  a  name  recognized  in  the 
United  States  Pharmacopoeia  and  differ  from  the  standard 
of  strength  therein  laid  down,  the  standard  of  streng^, 
etc.,  is  not  plainly  stated  upon  the  bottle,  box,  or  otilbr 
container;  and  food  is  ''adulterated"  where  it  contains 
an  added  poisonous  or  other  added  deleterious  ingredient 
which  may  render  it  injurious,  except  that,  where  direc- 
tions are  printed  on  the  covering  or  the  package  for  the 
necessary  removal  of  such  preservative,  the  provisions  of 
the  act  shall  apply  only  when  the  food  is  ready  for  con^* 
sumption.  Turning  to  §  8,  we  find  that  the  tei^n  "mis- 
branded,"  as  used  in  the  statute,  shall  apply  to  all  drugs 
or  articles  of  food,  the  package  or  label  of  which  shall  bear 
any  statement,  design  or  device  regarding  such  article,  or 
the  ingredients  or  substances  contained  therein,  which  is 
false  or  misleading  in  any  particular,  and  to  any  food  or 
drug  product  which  is  falsely  branded  as  to  the  State,  etc., 
in  whidi  it  was  manufactiu^ed;  and  in  the  case  of  drugs  it 
is  provided  that,  if  the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or  in  part  and 
oth^  contents  placed  in  such  package,  or,  if  the  package 
fail  to  bear  a  statement  on  the  label  as  required,  the  drugs 
VOL.  ccxxvm — ^9 
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shall  be  deemed  misbranded;  and  as  to  food,  if  it  shall  be 
labeled  or  branded  so  as  to  deceive  or  misl^  a  purchaser 
or  purport  to  be  a  foreign  product  when  not  so,  or,  if  the 
contents  of  the  package  as  originally  put  up  shall  have 
been  removed  in  whole  or  in  part  and  other  contents 
placed  in  such  package,  or,  if  the  package  fail  to  bear  a 
statement  on  the  label  as  required,  or,  if  in  package  fona 
and  the  contents  are  stated  in  terms  of  weight  or  m^Etsure 
and  they  are  not  plainly  and  correctly  stated  on  the  out- 
side of  the  package,  or,  if  the  package,  containing  it  or  its 
label  contain  any  design  or  device  regarding  the  ingre- 
dients or  the  substances  ccmtained  therein  which  are  false 
or  misleading  in  character,  the  food  shall  be  deemed  mis- 
branded. 

That  the  word  ''package'^  or  its  equivalent  expression, 
as  used  by  Congress  in  sections  7  and  8  in  defining  what 
shall  constitute  adulteration  and  what  shall  constitute 
cjQfbranding  within  the  meaning  of  the  act,  clearly  re- 
fers to  the  immediate  contamer  of  the  article  which  is 
intended  for  consumption  by  the  public,  there  can  be  no 
question.  And  it  is  sufficient,  for  the  decision  of  th^ 
cases,  that  we  consider  the  extent  of  the  word  package  as 
thus  used  only,  and  we  therefore  have  no  occasion,  and 
do  not  attempt,  to  decide  what  Congress  included  in  the 
terms  ^^original  imbroken  package''  as  used  in  the  second 
and  tenth  sections  and  ^^unbroken  package''  in  the  third 
section,  ^thin  the  limitations  of  its  right  to  regulate 
interstate  conunerce,  Congress  manifestly  is  timing  at  the 
contents  of  the  package  as  it  shall  reach  the  consumer,  for 
whose  protection  the  act  was  j)rimarily  passed,  and  it  is 
the  branding  upon  the  package  which  contains  the  article 
intended  for  consumption  itself  which  is  the  subject- 
matter  of  regulation.  Limiting  the  requirements  of  the 
act  as  to  adulteration  and  misbranding  gimply  to  the  out- 
side wrapping  or  box  containing  the  packages  intaided  to 
be  purchased  by  the  consumer,  so  that  the  importer,  by 
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removing  and  destrojong  such  covering,  could  prevent 
the  operation  of  the  law  on  the  imported  article  yet  un- 
soldy  would  render  the  act  nugatory  and  its  provisions 
wholly  inadequate  to  accomplish  the  purposes  for  which 
it  was  passed. 

The  object  of  the  statute  is  to  prevent  the  misuse  of  the 
facilities  of  interstate  commerce  in  convejdng  to  and  plac- 
ing before  the  consumer  misbranded  and  adulterated  ar- 
ticles of  medicine  or  f  ood,  and  in  order  that  its  protection 
may  be  afforded  to  those  who  are  intended  to  receive  its 
benefits  the  brands  regulated  must  be  upon  the  packages 
intended  to  reach  the  purchaser.  This  is  the  only  practical 
or  sensible  construction  of  the  act,  and,  for  the  reasons  we 
have  stated,  we  think  the  requirements  of  the  act  as  so  con- 
strued clearly  within  the  powers  of  Congress  over  the  facili- 
ties of  interstate  commerce,  and  such  has  been  the  construc- 
tion generally  placed  upon  the  act  by  the  Federal  courts. 
In  re  Wilson^  168  Fed.  Rep.  566;  Nave-McCard  Mercantile 
Co.  V.  United  States,  182  Fed.  Rep.  46;  United  States 
v.  American  Druggists*  Syndicate,  186  Fed.  Rep.  387; 
United  Stated  v.  Ten  Barrels  of  Vinegar,  186  Fed.  Rep.  399; 
Von  Bremen  v.  United  States,  192  Fed.  Rep.  904;  United 
States  V.  Seventy-five  Boxes  of  Alleged  Pepper,  198  Fed. 
Bep.  934. 

While  these  regulations  are  within  the  power  of  Con- 
gress, it  by  no  means  follows  that  the  State  is  not  permitted 
to  make  r^ulations,  with  a  view  to  the  protection  of  its 
people  against  fraud  or  imposition  by  impure  food  or 
drugs.  This  subject  was  fully  considered  by  this  court  in 
Savage  y.  Jones,  225  U.  S.  501,  in  which  the  power  of  the 
State  to  make  regulations  concerning  the  same  subject- 
matter,  reasonable  in  their  terms  and  not  in  conflict  with 
the  acts  of  Congress,  was  recognized  and  stated,  and  cer- 
tain regulations  of  the  State  of  Indiana  were  held  not  to  be 
inconsistent  with  the  Food  and  Drugs  Act  of  Congress. 
"While  this  is  true,  it  is  equally  well  settled  that  the  State 
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may  not,  under  the  guise  of  exerdong  its  police  power  or 
otherwise,  impose  burdens  upon  or  discriminate  against 
interstate  commerce,  nor  may  it  enact  l^slation  in  con- 
flict with  the  statutes  of  Congress  passed  for  the  r^ulation 
of  the  subject,  and  if  it  does,  to  the  extent  that  the  state 
law  interferes  with  or  frustrates  the  operation  of  the  acts 
of  Congress,  its  provisions  must  yield  to  the  superior 
Federal  power  given  to  Congress  by  the  Constitution. 
Texas  &  Pacific  Ry.  Co.  v.  AhiUne  CatUm  Oil  Co.,  204 
U.  S.  426;  Northern  Pacific  Ry.  Co.  v.  Washington,  222 
U.  S.  370;  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424;  Second 
Employers'  LiabUily  Cases,  223  U.  S.  1;  Savage  v.  Jones, 
supra,  533. 

Having  in  view  the  interpretation  we  have  given  the 
Food  and  Drugs  Act  and  applying  the  doctrine  just 
stated  to  the  instant  cases,  how  does  the  matter  stajid? 
When  delivered  for  shipment  and  when  received  throu^ 
the  channels  of  interstate  commerce  the  cans  in  question 
bore  brands  or  labels  which  were  supposed  to  comply 
with  the  requirements  of  the  act  of  Congress.  Whether 
the  Secretaries  had  the  power  under  the  Food  and  Drugs 
Act  to  make  the  regulation  set  out  above  is  not  now  before 
us.  It  is  enough  for  the  present  purpose  to  say  that,  so  far 
as  this  record  discloses,  it  was  undertaken  in  good  faith 
to  label  the  articles  in  compliance  with  the  act  of  Congress, 
and,  if  they  were  not  so  labeled,  by  §  2  provision  is  made  for 
the  enforcement  of  the  act  by  criminal  prosecution  and 
by  §  10  by  proceedings  in  rem.  Whether  the  labels  com- 
plied with  the  Federal  law  was  not  for  the  State  to  deter- 
mine. This  was  a  matter  provided  for  by  the  act  of 
Congress  and  to  be  determined  as  therein  indicated  by 
proper  proceedings  in  the  Federal  courts. 

The  label  upon  the  unsold  article  is  in  the  one  case  the 
evidence  of  the  shipper  that  he  has  complied  with  the  act 
of  Congress,  while  in  the  other,  by  its  misleading  and  false 
character,  it  furnishes  the  proof  upon  which  the  Federal 
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authorities  depend  to  reach  and  punish  the  shipper  and 
to  condemn  the  goods.  If  truly  labeled  within  the  meaning 
of  the  act  his  goods  are  immune  from  seizure  by  Federal 
authority;  if  the  label  is  false  or  misleading  within  the 
terms  of  the  law  the  goods  may  be  seized  and  condemned. 
In  other  wofds  the  label  is  the  means  of  vindication  or  the 
basis  of  punishment  in  detemuning  the  character  of  the 
interstate  shipment  dealt  with  by  Congress.  While  in 
this  situation,  the  goods  being  unsold,  as  a  condition  of 
their  legitimate  sale  within  the  State,  and  also  of  their 
being  in  the  possession  of  the  importer  for  the  purpose  of 
sale  and  of  being  exposed  and  offered  for  sale  by  him,  the 
Wisconsin  statute  provides  that  they  shall  bear  the  label 
required  by  the  state  law  and  none  other  (which  represents 
a  saccharine  substance,  as  do  the  labels  in  these  cases). 
In  other  words,  it  is  essential  to  a  legal  exercise  of  posses- 
sion of  and  traffic  in  such  goods  under  the  state  law  that 
labds  which  presumably  meet  with  the  requirements  of 
the  Federal  law  and  for  the  determination  of  the  correct- 
ness of  which.  Congress  has  provided  effectual  means,  shall 
be  removed  from  the  packages  before  the  first  sale  by  the 
importer.  In  this  connection  it  might  be  noted  that  as  a 
practical  matter,  at  least,  the  first  time  the  opportunity 
of  inspection  by  the  Federal  authorities  arises  in  cases 
like  the  present  is  when  the  goods,  after  having  been  man- 
ufactured, put  up  in  package  form  and  boxed  in  one  State 
and  having  be^i  transported  in  interstate  conunerce, 
arrive  at  their  destination,  are  delivered  to  the  consignee, 
imboxed,  and  placed  by  him  upon  the  shelves  of  his  store 
for  sale.  Ccmceding  to  the  State  the  authority  to  make 
regulatbns  consistent  with  the  Federal  law  for  the  iurther 
protection  of  its  citizens  against  impure  and  misbranded 
food  and  drugs,  we  think  to  permit  such  regulation  as  is 
embodied  in  tlus  statute  is  to  permit  a  State  to  discredit 
and  burden  le^timate  Federal  regulations  of  interstate 
oonmieirce,  to  destroy  rights  arising  out  of  the  Federal 
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statute  which  have  accrued  both  to  the  Government  and 
the  shipper,  and  to  impair  the  effect  of  a  Federal  law  which 
has  been  enacted  under  the  Constitutional  power  of  Ck>n- 
gress  over  the  subject. 

To  require  the  removal  or  destruction  before  the  goods 
are  sold  of  the  evidence  which  Congress  has,  by  the  Food 
and  Drugs  Act,  as  we  shall  see,  provided  may  be  examined 
to  determine  the  compliance  or  noncompliance  with  the 
regulations  of  the  Federal  law,  is  beyond  the  power  of 
the  State.  The  T^consin  act  which  permits  the  sale  of 
articles  subject  to  the  regulations  of  interstate  commerce 
only  upon  condition  that  they  contain  the  exclusive  labels 
required  by  the  statute  is  an  act  in  excess  of  its  legitimate 
power. 

It  is  insisted,  however,  that,  since  at  the  time  when  the 
state  act  undertook  to  regulate  the  branding  of  these  goods, 
namely,  when  in  the  possession  of  the  plaintiffs  in  error 
and  held  upon  their  shelves  for  sale,  the  cans  had  been 
removed  from  the  boxes  in  which  they  were  shipped  in 
interstate  commerce,  they  had  therefore  passed  beyond 
the  jiuisdiction  of  Congress,  and  their  regulation  was 
exclusively  a  matter  for  state  legislation.  This  assertion 
is  based  upon  the  original  package  doctrine  as  it  is  said 
to  have  been  laid  down  in  the  former  decisions  of  this 
court.  The  term  '*  original  package  "  had  its  origin  in 
Brown  v.  Maryland^  12  Wheat.  419,  in  which  this  court  had 
to  consider  the  extent  of  the  protection  given  under  Fed- 
eral authority  to  articles  imported  into  this  coimtry  from 
abroad  for  sale,  and  it  was  there  held  that  (p.  441) : 

"When  the  importer  has  so  acted  upon  the  thing 
imported,  that  it  has  become  incorporated  and  mixed 
up  with  the  mass  of  property  in  the  country,  it  has, 
perhaps,  lost  its  distinctive  character  as  an  import,  and 
has  become  subject  to  the  taxing  power  of  the  State; 
but  while  Remaining  the  property  of  the  importer,  in  his 
warehouse,  in  the  original  form  or  package  in  which  it 
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was  imported,  a  tax  upon  it  is  too  plainly  a  duty  on  im- 
ports to  escape  the  prohibition  in  the  Constitution." 

That  doctrine  has'  been  many  times  applied  in  the  de- 
cisions of  this  court  in  defining  the  line  of  demarcation 
which  shall  separate  the  Federal  from  the  state  authority 
where  the  sovereign  power  of  the  Nation  or  State  is 
involved  in  dealing  with  property.  And  where  it  has  been 
found  necessary  to  decide  the  boimdary  of  Federal  au- 
thority it  has  been  generally  held  that,  where  goods  pre- 
pared and  packed  for  shipment  in  interstate  commerce  are 
transported  in  such  commerce  and  delivered  to  the  con- 
signee and  the  package  by  him  separated  into  its  com- 
ponent parts,  the  power  of  Federal  regulation  has  ceased 
and  that  of  the  State  may  be  asserted.  Some  of  the  cases 
in  which  this  doctrine  has  been  considered  will  be  f oimd 
in  the  margin.^  In  the  view,  however,  which  we  take  of 
this  case  it  is  unnecessary  to  enter  upon  any  extended 
consideration  of  the  nature  and  scope  of  the  principles 
involved  in  determining  what  is  an  original  package. 
For,  as  we  have  said,  keeping  within  its  Constitutional 
limitations  of  authority.  Congress  may  determine  for 
itself  the  character  of  the  means  necessary  to  make  its 
purpose  effectual  in  preventing  the  shipment  in  inter- 
state commerce  of  articles  of  a  harmful  character,  and 
to  this  end  may  provide  the  means  of  inspection,  examina- 
tion and  seizure  necessary  to  enforce  the  prohibitions  of  the 
act,  and  when  §  2  has  been  violated  the  Federal  authority, 
in  enforcing  either  §  2  or  §  10,  may  follow  the  adulterated 
or  misbranded  article  at  least  to  the  shelf  of  the  importer. 

1  Leisy  v.  Hardin,  136  U.  S.  100;  Rhodes  v.  Iowa,  170  U.  S.  412,  424; 
SchoUenberger  v.  Pennsylvania,  171  U.  S.  1,  19  et  seq,;  May  v.  New 
Orleans,  178  U.  S.  496;  Austin  v.  Tennessee,  179  U.  S.  343;  American 
Steel  <St  Wire  Co.  v.  Speed,  192  U.  S.  500,  519  et  seq,;  Cook  v.  Marshall 
C&unty,  196  U.  S.  261;  Heyman  v.  Southern  Ry.  Co.,  203  U.  S.  270, 
276;  Savage  v.  Jones,  225  U.  S.  501, 520;  Purity  Extract  Co.  v.  Lynch,  226 
n.  S.  192,  200. 
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Congress  having  made  adulterated  and  misbranded 
articles  contraband  of  interstate  commerce,  in  the  manner 
we  have  ah-eady  pointed  out,  provides  in  §  10  of  the  act 
that  such  articles  may  be  proceeded  against  and  seized 
for  confiscation  and  condemnation  while  being  transported 
from  one  State,  Territory,  district,  or  insular  pos^ssion 
to  another  for  sale,  or,  having  been  transported,  remaining 
^'unloaded,  unsold,  or  in  original  unbroken  packages," 
and  the  subsequent  provisions  of  the  section  regulate  the 
disposition  of  the  articles  seized.  To  make  the  provisions 
of  the  act  efifectual,  Congress  has  provided  not  only  for 
the  seizm-e  of  the  goods  while  being  actually  transported 
in  interstate  commerce,  but  has  also  provided  for  such 
seiziu'e  after  such  transportation  and  while  the  goods  re- 
main '^  imloaded,  unsold,  or  in  original  unbroken  packages." 
The  opportunity  for  inspection  en  route  may  be  very  in- 
adequate. The  real  opportunity  of  Government  inspec- 
tion may  only  arise  when,  as  in  the  present  case,  the  goods 
as  packed  have  been  removed  from  the  outside  box  in 
which  they  were  shipped  and  remain,  as  the  act  pro- 
vides, ''imsold."  It  is  enough,  by  the  terms  of  the  act, 
if  the  articles  are  unsold,  whether  in  original  packages 
or  not.  Bearing  in  mind  the  authority  of  Congress  to 
make  effectual  regulations  to  keep  impure  or  misbranded 
articles  out  of  the  channels  of  interstate  commerce,  we 
think  the  provisions  of  §  10  are  clearly  within  its  power. 
Indeed  it  seems  evident  that  they  are  measures  es- 
sential to  the  accomplishment  of  the  purpose  of  the 
act. 

The  doctrine  of  original  packages  had  its  origm  in  the 
opinion  of  Chief  Justice  Marshall  in  Brown  v.  Maryland^ 
already  referred  to.  It  was  intended  to  protect  the  im- 
porter in  the  right  to  sell  the  imported  goods  which  was 
the  real  object  and  purpose  of  importation.  To  determine 
the  time  when  an  article  passes  out  of  interstate  into 
state  jurisdicticm  for  the  purpose  of  taxation  is  entirely 
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different  from  deciding  when  m  article  which  has  vio- 
lated a  Federal  prohibition  becomes  inmimie.  The  doc- 
trine was  not  intended  to  limit  the  right  of  Congress, 
now  asserted,  to  keep  the  cluutinels  of  interstate  com- 
merce free  from  the  carriage  of  injurious  or  fraudulently 
branded  articles  and  to  choose  appropriate  means  to 
that  end.  The  l^islative  means  provided  in  the  Federal 
law  for  its  own  enforcement  may  not  be  thwarted  by 
state  legislation  having  a  direct  effect  to  impair  the  ef- 
fectual exercise  of  such  means. 

For  the  reasons  stated,  the  statute  of  Wisconsin,  in 
forbidding  all  labels  other  than  the  one  it  prescribed,  is 
invalid,  and  it  follows  that  the  judgments  of  the  state 
court  affirming  the  convictions  of  the  plaintiffs  in  error 
for  selling  the  articles  in  question  without  the  exclusive 
brand  required  by  l^e  State,  must  be 

Reversed,  and  Oie  cases  are  remanded  to  the  stale  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 


BOGART,  AS  EXECUTOR  OF  LAWRENCE,  v. 
SOUTHERN  PACIFIC  COMPANY. 

APPEAL  FROM  THE  CIRCTTIT  COURT  OP  THE  UNTrED  STATES 
FOR  THE  EASTERN  DISTRICT  OP  NEW  YORK, 

No.  leS.    Argued  Much  6, 1913.— -Decided  April  7,  1913. 

The  question  intended  to  be  brought  to  this  court  by  direct  appeal 
under  §  5  of  the  Circuit  Court  of  Appeals  Act  is  the  jurisdiction  of 
the  Circuit  Court  as  a  Federal  coiirt;  questions  of  general  jurisdic- 
tion applicable  as  well  to  state  as  to  Federal  tribunals  are  not  ia- 
cluded  in  such  review. 

The  question  cannot  be  brought  into  the  record  by  certificate  if  not 
really  presented,  and  whether  so  presented  or  not  this  court  will  de- 
termine for  itself.   Dctrndl  v.  lUinoia  Cent,  R.  R,  Co.,  225  U.  S.  243. 
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Neither  §  737,  Rev.  Stat.,  nor  Equity  Rule  47  defines  what  an  indis- 
pensable party  to  an  action  is,  but  each  simply  fonnulates  principles 
already  controlling  in  courts  both  state  and  Federal;  a  decision  dis- 
missing a  case  removed  from  the  state  court  because  of  the  absence 
of  an  indispensable  party  rests  on  the  broad  principles  of  general  law 
in  that  respect,  and  a  durect  appeal  does  not  lie  under  §  5  of  the  act 
of  1891. 

Where  the  Circuit  Court  dismisses  a  case  removed  from  the  state  court 
for  want  of  an  indispensable  party  the  question  is  not  one  of  juris- 
diction of  the  Federal  court  as  such,  and  this  court  camiot,  in  a  direct 
appeal  imder  §  5  of  the  Circuit  Court  of  Appeals  Act,  answer  a  ques- 
tion embodied  in  a  certificate  as  to  whether  imder  such  circumstances 
the  case  should  be  remanded  to  the  state  court. 

The  fa^ts,  which  involve  the  jurisdiction  of  this  court 
of  direct  appeals  under  §  5  of  the  Circuit  Court  of  Appeals 
Act  of  1891,  are  stated  in  the  opinion. 

Mr.  H.  Snowden  Mai  shall,  with  whom  Mr.  James  A. 
0* Gorman,  Mr.  A.  J.  Dittenlioefer  and  Mr.  David  Gerber 
were  on  the  brief,  for  appellants : 

As  to  the  jmisdiction  of  this  court  on  direct  appeal:  The 
jurisdiction  of  the  court  was  in  issue  in  the  Circuit  Courts 
so  that  the  appeal  was  properly  taken  directly  to  this 
court. 

In  view  of  the  certificate  of  the  court  below  and  the 
plain  facts  in  the  case,  it  would  seem  to  be  imnecessary  to 
argue  this  question  at  length. 

The  court  below  construed,  adversely  to  its  jurisdiction, 
a  Federal  statute  passed  manifestly  for  the  purpose  of 
extending  the  jmisdiction  of  the  Federal  courts.  The  court 
also  assumed  that  there  existed  in  the  Federal  court  a 
jurisdiction  to  deny  a  motion  to  remand  and  dismiss  a 
case  which  could  be  tried  in  the  state  court. 

The  recitals  by  the  court  below  that  the  case  was  de- 
cided on  jurisdictional  groimds  should  be  controlling. 
In  re  Lehigh  Mining  Co.,  156  U.  S.  322;  ScuUy  v.  Bird,  209 
U.  S.  481. 
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As  the  court  below  decided  the  cause  on  the  ground  of 
jurisdiction,  the  appeal  was  properly  taken  directly  to 
this  court.  Section  5,  act  of  March  3,  1891,  26  Stat. 
827;  Chicago  Board  of  Trade  v.  Hamnhnd  Elevator  Co., 
198  U.  S.  424;  Sheppard  v.  Adams,  168  XJ.  S.  618;  KenddU 
V.  San  Juan  Mining  Co.^  144  U.  S.  658;  Nashua  Railway 
Co.  V.  B.  &  L.  Railway,  136  U.  S.  336;  see  also  Wetmare  v. 
Rymer,  169  U.  S.  115. 

There  was  never  any  doubt  in  the  court  below,  either  in 
the  minds  of  counsel  or  in  the  mind  of  the  judge  who 
decided  the  case,  that  the  only  jurisdictional  question 
that  was  in  issue  was  that  of  the  jurisdiction  of  ^e  Circuit 
Ck)urt  as  a  Federal  court.  The  bill  was  not  dismissed  for 
lack  of  equity  or  any  of  the  other  reasons  given  in  the 
cases  cited  by  the  appellees  where  this  court  dismissed 
the  appeals  because  they  did  not  involve  the  jurisdiction 
of  the  court  below  as  a  Federal  court. 

This  court,  in  case  the  certificate  and  other  parts  of  the 
record  are  contradictory,  can  examine  the  opinion  to  find 
out  whether  the  court  below  dismissed  the  bill  for  lack  of 
jurisdiction.  Courtney  v.  Pradt,  196  U.  S.  89;  Loeh  v. 
Columbia  Township,  179  U.  S.  472. 

Mr.  Arthur  H.  Van  Brunt  for  appellees: 

On  the  question  of  jurisdiction:  In  appeals  or  writs  of 
error  from  the  District  or  Circuit  Courts  direct  to  this 
court  under  §  5  of  the  act  of  March  3,  1891,  in  cases  in 
which  the  jurisdiction  of  the  court  below  is  in  issue,  the 
only  question  which  can  properly  be  cert!ified  to  this  copt 
is  that  of  the  jurisdiction  of  the  court  below  as  a  Federal 
court. 

The  question  of  jurisdict&cm  alone  can  be  certified. 

In  appeals  direct  from  the  District  and  Circuit  Courts, 
under  the  provision  of  the  statute  involved  in  the  present 
case,  only  the  question  of  jurisdiction  can  be  considered. 
Schunk  V.  Moline  Ac.  Co.,  147-U.  S.  500,  503;  Passavani 


Digitized  by 


Google 


140  OCTOBER  TERM,  1912. 

Argument  for  AppeUees.  228  U.  S. 

V.  United  Stales,  148  U-  S.  214,  217;  Greeley  v.  Lowe,  155 
U.  S.  58,  76;  Mex.  Cent.  Ry.  Co.  v.  Eckman,  187  U.  S.  429, 
432;  O'Neal  v.  United  States,  190  U.  S.  36;  Venner  v. 
G.  Nor.  Ry.  Co.,  209  U.  S.  24,  30,  31;  ScuUy  v.  Bird,  209 
U.S.  481, 485. 

The  question  of  jurisdiction  referred  to  in  the  act  of 
1891  is  that  of  the  jurisdiction  of  the  District  and  Circuit 
Courts  as  Federal  courts  and  not  of  their  general  jurisdic- 
tion as  judicial  tribunals.  Smith  v.  McKay,  161  U.  S. 
355;  Blyihe  v.  Hinckley,  173  U.  S.  501;  lU.  Cent.  R.  R.  Co. 
V.  Adams,  180  U.  S.  28,  34;  Mex.  Cent.  Ry.  Co.  v.  Eckman, 
187  U.  S.  429;  LouisviUe  Trust  Co.  v.  Knott,  191  U,  S.  225; 
Bache  v.  Hunt,  193  U.  S.  523;  CouHney  v.  Pradt,  196  U.  S. 
89;  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S. 
424;  United  States  v.  Larkin,  208  U.  S.  333;  Bien  v.  RoUn^ 
son,  208  U.  S.  423;  ScuUy  v.  Bird,  209  XI.  S.  4&1;  Steamship 
Jeffersm,  215  U.  S.  131;  Davis  v.  Cleveland  Ry.  Co.,  217 
U.  S.  157;  Fore  River  Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
175;  DameU  v.  lUinois  Central  R.  R.  Co.,  225  U.  S. 
243. 

Where  the  necessary  elements  of  Federal  jurisdiction 
exist,  the  jurisdiction  of  the  court  attaches,  and  an  exer- 
cise of  that  jurisdiction,  as  by  a  dismissal  of  the  bill,  does 
not  involve  any  question  of  Federal  jurisdiction  which 
can  be  reviewed  by  this  court  under  the  act  of  March  3, 
1891.  Cases  supra  and  Smith  v.  McKay,  161  U.  S.  355; 
Blythe  v.  Hinckley,  173  U.  S.  501;  Denver  Bank  v.  Klug, 
186  U.  S.  202;  Schweer  v.  Broum,  195  U.  S.  171;  Lucius  v. 
CawihonrColeman  Co.,  196  U.  S.  149;  Kansas  City  &c. 
R.  R.  Co.  V.  Zimmerman,  210  U.  S.  336;  UniUd  States  v. 
Congress  Construction  Co.,  222  U.  S.  199,  201. 

TTie  certificate  of  the  Circuit  Court  in  the  present  case 
improperly  certifies  to  this  court  for  decision  questions 
other  than  that  of  jurisdiction,  and  does  not  certify  the 
question  of  the  jurisdiction  of  the  Circuit  Court  as  a 
Federal  coiui). 
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The  power  to  certify  other  than  jurisdictioxud  questions 
is  vested  only  in  the  Circuit  Courts  of  Appeal.  Arkan9as 
V.  Schlierhoh,  179  U.  S.  598,  601. 

The  question  of  the  jurisdiction  of  the  Ciircuit  Court  as 
a  Federal  court  is  not  certified. 

This  court  is  not  concluded  by  the  certificate  of  the 
court  below,  but  will  dismiss  the  appeal  if  it  appears  that 
the  question  of  the  jurisdiction  of  the  court  below  as  a 
Federal  coiurt  is  not  in  issue.  Nichols  Lumber  Go.  v. 
Franson,  203  U.  S.  278;  DameU  v.  lUinois  Central  R.  R. 
Co.,  225  U.  S.  243. 

The  jurisdiction  of  the  Circuit  Court  as  a  Federal 
court  is  not  in  issue  in  the  present  case. 

Mr.  Tompkins  Mdlvaine  filed  a  brief  for  appellee, 
Metropolitan  Trust  Company  of  New  York. 

Mr.  JusncE  Day  delivered  the  opinion  of  the  court. 

This  is  a  direct  appeal  from  a  decree  of  the  United 
States  Circuit  Court  for  the  Eastern  District  of  New  York 
upon  the  ground  that  the  jurisdiction  of  the  Circuit 
Court  is  in  issue  under  §  5  of  the  Circuit  Court  of  Appeals 
Act  (March  3, 1891,  26  Stat.  826,  c.  517),  and  a  certificate 
to  that  effect  has  been  sent  to  this  court. 

The  suit  was  originally  brought  in  the  New  York 
Supreme  Court  for  the  County  of  Queens  by  Walter  B. 
Lawrence,  who  has  since  died  and  for  whom  the  appellants 
have  beeoi  substituted,  against  the  Southern  Pacific 
Company,  Frederick  P.  Olcott,  Central  Trust  Company 
of  New  York,  Farmers'  Loan  &  Trust  Company,  Metro- 
X>olitau  Trust  Company  of  the  City  of  New  York,  The 
Houston  &  Texas  Central  Railroad  Company  (which  we 
win  call  the  '^  Railroad  Company'O  fiJEid  The  Houston  & 
Texas  Central  Railway  Company  (which  we  will  call 
the  "Railway  Company").    Upon  the  petition  of  the 
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Southern  Pacific  Company,  Olcott  and 'the  RaUroad  Com- 
pany, the  case  was  removed  to  the  United  States  Circuit 
Court.  Lawrence  alleged  in  his  complaint  that  he  was 
a  stockholder  of  the  Railway  Company,  of  which  the 
Southern  Pacific  Company  owned  a  majority  of  the  stock; 
that  the  Railway  Company  became  involved  in  various 
foreclosure  suits,  to  which  it  set  up  certain  defenses 
claimed  by  Lawrence  to  be^valid  and  sufficient;  that  the 
Southern  Pacific  Company  entered  into  a  certam  reorgan- 
ization agreement,  whereby,  in  consideration  of  the 
withdrawal  of  the  defeases,  which  was  procured  by  the 
Southern  Pacific  Company,  the  mortgages  were  fore- 
closed and  all  the  property  of  the  Railway  Company 
bought  in  by  defendant  Olcott,  who  transferred  the  lines 
of  railroad,  rolling  stock,  etc.,  to  the  defendant  Railroad 
Company,  organized  pursuant  to  the  agreement;  that 
new  bonds  were  issued  by  the  Railroad  Company  to 
retire  the  old  bonds  and  the  lands  of  the  Railway  Company 
purchased  by  Olcott  were  conveyed  to  the  three  Trust 
Companies  under  the  new  mortgages,  defendants  herein, 
as  further  security  for  the  bonds;  and  that  imder  the  plan 
the  Southern  Pacific  was  given  more  favorable  terms  than 
the  minority  stockholders  in  the  matter  of  receiving  tiie 
benefits  of  the  reorganization  agreement,  and  that  con- 
sequently all  the  stock  of  the  Railroad  Company  was 
taken  over  by  the  Southern  Pacific  Company.  Lawrence 
prayed  thM,t  the  Southern  Pacific  Company  be  decreed 
trustee  of  all  benefits  received  under  the  plan  and  for  an 
accoimting,  and  prayed  that  tiie  Trust  Companies  convey 
the  surplus  arising  from  the  sale  of  land,  after  the  bonds 
have  been  liquidated,  to  the  Railway  Company,  and  for 
certain  other  relief. 

After  the  removal  of  the  case  to  the  Circuit  Court,  a 
motion  was  made  to  remand  to  the  state  court,  which  was 
overruled.  Thereafter  the  defendants  the  Soufeem 
Pacific  Company,  Olcott  and  the  Railroad  Company  filed 
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a  plea  in  which  it  was  set  up  that  the  Railway  Company 
was  a  necessary  and  indispensable  party  to  the  suit;  that 
it  was  beyond  the  jurisdiction  of  the  court  and  could  not 
be  brou^t  in  by  process,  atld  without  its  presence  no 
decree  could  be  rendered  in  the  case,  and  therefore  prayed 
that  the  bill  be  dismissed.  >  Special  pleas  were  filed  by  the 
Central  Trust  Company  of  New  York,  the  Farmers'  Loan 
&  Trust  Company  and  the  Metropolitan  Trust  Con^pany 
of  the  City  of  New  York. 

Thereafter  another  motion  to  remand  was  made.  This 
motion  was  based  upon  the  ground  that  the  Circuit  Court 
could  not  get' jurisdiction  over  the  Railway  Company, 
but  that  the  state  court  from  which  it  was  removed  could 
acquire  jurisdiction  ov^  all  the  parties*.  This  motion  was 
also  denied  by  the  court. 

The  pleas  to  the  jurisdiction  were  heard  upon  an  agreed 
statement  of  facts,  from  which  it  appears  that  the  Railway 
Company  was  incorporated  imder  a  special  act  of  the 
State  of  Texas,  which  contained  no  limitation  upon  its 
corporate  existence,  and  prior  to  1885  had  operated  cer- 
tain railroads  in  Texas;  that  the  Railway  Company's 
propef ty  was  sold  iind'er  the  foreclosure  decree  for  seven 
million  dollars  less  than  the  amount  decreed  to  be  due 
and  that  the  deficit  was  impaid  and  uncollectible;  that 
the  reorganization  had  been  accomplished;  that  since  the 
foreclosure  sale  the  Railway  Company  Jias  owned  no 
property  and  has  had  no  place  of  business  in  the  State  of 
New  York;  that  no  meeting  of  the  stockholders  or  direc- 
tors has  been  held  since  1890,  and  that  while  there  are 
three  surviving  directors,  none  of  them  visit  the  State  of 
New  York  upon  the  company's  business.  The  Circuit 
Coiurt  held  that  the  Railway  Company  was  afk  indispen- 
sable party  to  the  suit  and,  unless  it  could  be  served  with 
process  within  five  days  from  the  date  of  entering  the 
order,  a  final  decree  should  be  entered  dismissing  the  bill, 
which  was  thereafter  done. 


Digitized  by 


Google 


144  (XJTOBER  TERM,   1912. 

Opinion  of  the  Court.  228  U.  S. 

The  Circuit  Court  made  a  certificate  upon  which  to 
bring  the  case  here  containing  the  following  questions: 

"1.  Whether  the  Circuit  Court  had  jurisdiction  to  pro- 
ceed with  the  cause,  and  whether  the  Circuit  Court  had 
jurisdiction  of  the  cause  of  action. 

"2.  Whether  the  Houston  &  Texas  Central  Railway 
Company  was  an  indispensable  party  to  the  action. 

"3.  Whether  if  the  Houston  &  Texas  Central  Railway 
Company  was  an  indispensable  party  to  the  action  and 
would  not  appear  therein  and  could  not  be  served  with 
process  within  the  jurisdiction  of  the  court,  the  court 
thereby  lost  jurisdiction  of  the  cause  of  action  so  that  it 
should  dismiss  the  bill. 

"4.  Whether  if  the  Houston  &  Texas  Central  Railway 
Company  was  an  indispensable  party  and  would  not 
appear  and  cpuld  not  be  served  with  process  within  the 
jurisdiction  of  this  court,  the  cause  should  have  been  re- 
manded to  the  State  coiuii,  from  whence  it  was  removed.*' 

Appeals  may  be  taken  directly  to  this  court  from  the 
Circuit  Coiuij  under  §  5  of  the  Circuit  Court  of  Appeals 
Act  in  any  case  in  which  the  jurisdiction  of  the  Circuit 
Coiurt  is  in  issue,  and  it  is  provided  that  in  such  cases  the 
question  of  jurisdiction  alone  shall  be  certified  to  this 
court  for  decision.  The  question  intended  to  be  thus 
brought  to  this  court  by  direct  appeal  is  well  settled  to  be 
the  jiuisdiction  of  the  court  as  a  Federal  court.  Questions 
of  general  jurisdiction  applicable  as  well  to  state  as  Federal 
tribunals  are  not  included  in  such  review.  Louistnlle 
Trust  Co.  V.  Knott,  191  U.  S.  225;  CauHney  v.  Pradt,  196 
U.  S.  89;  Fore  River  ShiplmUding  Co.  v.  Hogg,  219  U.  S. 
175. 

The  question  cannot  be  brought  into  the  record  by 
certificate  if  not  really  presented,  and  whether  so  presented 
this  coiuij  will  determine  for  itself.  Darnell  v.  Illinois 
Central  R.  R.  Co.,  225  U.  S.  243. 

The  question  to  be  decided  is  whether  the  case  was  dia- 
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missed  for  the  want  of  jurisdiction  in  the  Circuit  Court  as 
a  Federal  court,  for  if  it  be  found  that  the  case  was  dis* 
missed  because  of  the  decision  of  a  question  not  peculiar 
to  the  Federal  jurisdiction  and  involving  only  a  general 
question  of  procedure  in  equity,  this  court  need  not  con- 
sider it.  From  what  has  been  stated  it  is  apparent  that 
the  case  was  duly  removed  because  of  diverse  citizenship, 
and  what  was  done  afterwards  was  in  piu*suance  of  the 
jurisdiction  thus  acquired.  The  defendants,  the  Southern 
Pacific  Company,  Olcott  and  the  Railroad  Company,  by 
plea  claimed  that  the  cause  should  not  proceed  because 
the  Railway  Company  was  an  indispensable  party  to  the 
suit.  This,  it  is  contended,  presented  a  question  of  the 
jurisdiction  of  the  coiurt  as  a  Federal  court,  and  the  dis- 
missal of  the  suit  was  the  denial  of  such  jurisdiction. 

Section  737  of  the  Revised  Statutes  provides: 

''When  there  are  several  defendants  in  any  suit  at  law 
or  in  equity,  and  one  or  more  of  them  are  neither  inhab- 
itants of  nor  found  within  the  district  in  which  the  suit 
is  brou^t,  and  do  not  voluntarily  appear,  the  court  may 
entertain  jurisdiction,  and  proceed  to  the  trial  and  ad- 
judication of  the  suit  between  the  parties  who  are  properly 
before  it;  but  the  judgment  or  decree  rendered  therein 
shall  not  conclude  or  prejudice  other  parties  not  r^ularly 
served  with  process  nor  voluntarily  appearing  to  answer; 
and  non-joinder  of  parties  who  are  not  inhabitants  of 
nor  foimd  within  the  district,  as  aforesaid,  shall  not  con- 
stitute matter  of  abatement  or  objection  to  the  suit.'' 

Equity  Rule  47  (210  U.  S.  508,  523)  is  to  the  same 
effect: 

''In  all  cases  where  it  shall  appear  to  the  court  that 
persons,  who  might  otherwise  be  deemed  necessary  or 
proper  parties  to  the  suit,  cannot  be  made  parties  by  reason 
of  their  being  out  of  the  jurisdiction  of  the  court,  or  in- 
capable otherwise  of  being  made  parties,  or  because  their 
joinder  would  oust  the  jurisdiction  of  the  court  as  to  the 
VOL.  ccxxvin — 10 
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parties  before  the  court,  the  court  may,  in  their  diacretbn, 
proceed  in  the  cause  without  making  such  persons  parties; 
and  in  such  cases  the  decree  shall  be  without  prejudice 
to  the  rights  of  the  absent  parties.'' 

While  the  statute  and  rule  just  quoted,  to  the  extent  to 
which  they  go,  are,  of  coiu'se,  controlling,  neither  the  rule 
nor  the  statute  imdertakes  to  define  what  is  an  indispen- 
sable party,  but  each  merely  imdertakes  to  formulate 
principles  already  controlling  in  courts  of  equity  and 
applicable  as  well  to  other  courts  as  to  those  of  Federal 
origin.  The  statute  waa  origuially  passed  February  28, 
1839,  c.  33,  5  Stat.  321,  and  Rule  47  of  equity  practice  as 
adopted  by  thid  court  is  only  a  declaration  of  the  effect 
of  the  act  of  Congress.  The  statute  and  rule  came  before 
this  court  in  Shields  v.  Rarrew,  17  How.  130,  and,  speaking 
of  them,  Mr.  Justice  Curtis,  delivering  the  opinion  of 
the  Goiirt,  sai^.  (p.  141) ; 

"The  act  says  it  diaJl  be  lawful  for  the  court  to  enter- 
tain jurisdiction;  but,  as  is  observed  by  this  court  in 
Mallow  V.  Hinde,  12  Wheat.  198,  when  speaking  of  a  case 
where  an  indispensable  party  was  not  before  the  court, 
'we  do  not  put  this  case  upon  the  ground  of  jurisdiction, 
but  upon  a  much  broader  ground,  which  must  equally 
apply  to  all  courts  of  equity,  whatever  may  be  their 
structiu'e  as  to  jurisdiction;  we  put  it  on  the  ground  that 
no  court  can  adjudicate  directly  upon  a  person's  right, 
without  the  party  being  either  actually  or  constructively 
before  the  court.' 

^'So  that,  while  this  act  removed  any  difficulty  as  to 
jurisdiction,  between  competent  parties,  regularly  served 
with  process,  it  does  not  attempt  to  displace  that  principle 
of  jurisprudence  on  which  the  court  rested  the  case  last 
mentioned.  And  the  47th  rule  is  only  a  declaration,  for 
the  government  of  practitioners  and  courts,  of  the  effect  of 
this  act  of  congress,  and  of  the  previous  decisions  of  the 
court,  on  the  subject  of  that  rule.    Hagan  v.  Walker,  14 
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How.  36.  It  remaiiis  true,  notwithstanding  the  act  of 
congress  and  the  47th  rule,  that  a  circuit  court  can  make 
no  decree  affecting  the  rights  of  an  absent  person,  and  can 
make  no  decree  between  the  parties  before  it,  which  so  far 
involves  or  depends  upon  the  rights  of  an  absent  person, 
that  complete  and  final  justice  cannot  be  done  betwecR 
the  parties  to  the  suit  without  affecting  those  rights.  To 
use  the  language  of  this  court  in  Elmendorf  v.  Taylor,  10 
Wheat.  167:  'If  the  case  may  be  completely  decided,  as 
between  the  Utigant  parties,  the  circumstance  that  an 
interest  exists  in  some  other  person,  whom  the  process  of 
the  coiuii  cannot  reach, — as  if  such  party  be  a  resident  of 
another  State, — ought  not  to  prevent  a  decree  upon  its 
merits.'  But  if  the  case  cannot  be  thus  completely  de- 
cided, the  court  should  make  no  decree." 

In  other  words,  it  was  declared  by  this  court  that  the 
rule  as  to  indispensable  parties,  without  which  the  court 
could  not  proceed  to  a  decree,  is  equally  appUcable  to  all 
courts  of  equity,  whatever  may  be  their  structiu*e  as  to 
jurisdiction,  and  rests  upon  the  brOad  principle  that  no 
coiuii  can  adjudicate  directly  upon  a  person's  rights  imless 
such  person  is  actually  or  constructively  before  the  court. 

What  the  court  really  did  in  the  present  case  was,  first 
to  entertain  jurisdiction  of  the  suit  upon  the  removal,  and 
then,  applying  the  general  principle  that  a  suit  cannot 
be  proceeded  with  in  the  absence  of  an  indispensable 
party,  to  dismiss  it  because  the  Railway  Company  was  an 
indispensable  party  to  the  present  suit  and  had  not  been 
served  and  had  not  appeared  or  waived  service,  as  would 
have  been  the  requirement  in  any  court  of  equity  reaching 
the  same  conclusion. 

Nor  does  the  decision  embodied  in  the  fourth  paragraph 
of  the  certificate  and  shown  in  the  decision  of  the  court 
make  a  question  of  jurisdiction  of  the  court  as  a  Federal 
coiut.  As  therein  embraced  the  decision  was  that  the 
cause  should  be  dismissed  for  want  of  jurisdiction  and  not 


Digitized  by 


Google 


148  OCTOBER  TERM,  1012. 

Syllabus.  228  U.S. 

that  it  should  be  remanded  to  the  state  court.  This  de- 
cision was  to  the  effect  that  the  court,  having  reached  the 
conclusion,  in  the  exercise  of  jurisdiction,  that  an  indis- 
pensable party  was  not  upon  the  record,  ordered  a  dis- 
missal of  the  action.  This  did  not  involve  a  decision  of 
the  jurisdiction  of  the  court  as  a  Federal  tribunal. 

We  therefore  are  of  the  opinion  that  in  no  aspect  in 
which  the  jurisdictional  question  was  presented  to  this 
court  is  it  reviewable  by  a  direct  appeal  to  this  court  from 
the  Circuit  Court. 

The  present  appeal  is  ther^are  dismissed. 


ETTOR  V.  CITY  OF  TACOMA. 
HOWARD  V.  SAME. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF. 
WASHINGTON. 

Nob.  68, 09.    Aigued  December  6,  1912.— Decided  April  7,  1918. 

In  the  absence  of  legislation  requiring  compensation  to  be  made  for 
damages  to  abutting  owners  by  change  of  grade  of  street,  the  munio- 
ipality,  being  an  agent  of  the  State  and  exercising  a  governmental 
power,  is  not  liable  for  consequential  injuries  provided  it  keep  within 
the  street  and  use  reasonable  care  and  skill  in  doing  the  work. 

Under  the  statutes  of  the  State  of  Washington  as  construed  by  the 
courts  of  that  State  this  general  rule  was  superseded  by  l^pslation 
which  required  municipalities  to  compensate  for  consequential 
damages. 

A  municipality  cannot  defend  a  suit  for  consequential  damages  on 
the  ground  that  as  the  agent  of  the  State  it  is  immune,  when  its 
only  authority  to  act  is  that  given  by  the  State  coupled  with  an 
obligation  to  make  compensation. 

A  state  statute  giving  compensation  for  consequential  damages  caused  b^- 
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change  of  grades  of  streets  does  not  merely  provide  a  remedy  but 
creates  a  property  right;  to  repeal  such  a  statute  so  as  to  affect  rights 
actually  obtained  thereunder  is  a  deprivation  of  property  without 
due  process  of  law  as  guaranteed  by  the  Fourteenth  Amendment. 

The  statute  of  Washington  repealing  the  former  statute  which  gave  a 
right  to  consequential  damages  from  change  of  grade,  as  construed 
by  the  state  courts  as  destroying  rights  to  compensation  which  had 
accrued  while  the  earlier  act  was  in  effect,  amounts  to  a  deprivation 
dL  property  without  due  process  of  law. 

Where  no  private  rights  have  vested,  a  statute  giving  benefits  under 
certain  conditions  may  be  repealed  without  violating  the  contract 
or  due  process  provisions  of  the  Federal  Constitution,  but  the  case  is 
different  when  the  right  to  compensation  has  actually  accrued.  SaU 
Co.  V.  East  Saginawy  13  Wall.  373,  and  Wiaconsin  Ac.  RaUtoay  v. 
PawerSy  191  U.  S.  375,  distinguished. 

57  Washington,  50,  dd8  reveraed. 

The  facts,  which  involve  the  constitutionality  under 
the  Fourteenth  Amendment  of  a  statute  of  Washington  in 
regard  to  damages  for  changing  grade  of  streets,  are 
stated  in  the  opinion. 

Mr.  Stanton  Warhurton,  with  whom  Mr.  John  M.  Boyle, 
Mr.  E.  B.  Brochvay  and  Mr.  C.  M.  Boyle  were  on  the 
brief,  for  plaintiffs  in  error. 

Mr.  Heman  H.  Fieldy  with  whom  Mr.  George  W.  Korte 
and  Mr.  T.  L.  Stiles  were  on  the  brief,  for  defendant  in 
error. 

Mb.  JuancB  Lxtrton  deliyered  the  opinion  of  the  court. 

These  were  actions  to  recover  for  damage  inflicted  upon 
abutting  property  in  consequence  of  an  original  street 
grading  done  by  the  railroad  company  under  authority 
and  direction  of  the  city  of  Tacoma. 

At  the  time  the  grading  was  done  there  was  in  force  an 
act  of  the  Washington  legislature  which  required  the  city 
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to  make  compensation  for  co&sequential  damages  due  to 
an  original  street  grading.  Pending  these  suits  and  while 
they  were  actually  being  heard,  the  provision  of  the  act 
referred  to  which  expressly  required  the  city  to  provide 
for  or  make  compensation  for  all  such  damage,  was 
amended  so  as  to  provide  that  the  act  should  not  apply  to 
the  original  grading  of  any  street.  Laws  of  Washington, 
1907,  c.  153,  p.  316,  and  Laws  of  1909,  c.  80,  p.  15L  When 
the  attention  of  the  trial  court  was  called  to  this  repealing 
act,  it  directed  a  verdict  for  the  city  upon  the  theory  that 
the  right  of  action  was  statutory  and  fell  with  the  statute, 
there  being  no  saving  clause.  This  judgment,  upon  the 
same  ground,  was  afiirmed  by  the  Supreme  Court  of  the 
State. 

For  the  plaintiffs  in  error  the  contention  shortly  stated 
is,  that  the  act  of  1907  was  the  sole  legislative  authority 
of  the  city  for  making  the  cuts  and  fills  in  front  of  their 
premises  upon  the  public  street,  and  that  that  act  expressly 
required  the  city  to  make  provision  for  compensating  an 
owner  so  damaged;  and  that  their  right  to  such  compensa- 
tion having  accrued  while  the  act  was  in  force  cannot  be 
destroyed  by  subsequent  legislation  without  a  violation 
of  the  rights  guaranteed  by  the  Fourteenth  Amendment. 

In  the  absence  of  legislation  requiring  compensation 
for  such  damage  the  general  rule  of  law  is  that  a  mimic- 
ipality  in  making,  grading  and  improving  streets  is  the 
agent  of  the  State,  exercising  in  the  performance  of  such 
work  a  governmental  power,  and  is  not  liable  for  conse- 
quential injuries  to  property  abutting,  if  it  keep  within 
the  street  and  use  reasonable  care  and  skill  in  doing  the 
work.  4  Dillon  Mimicipal  Corporations,  5th  ed,  §§  1674, 
1677;  Smith  v.  CoTjmabUm  of  WaahingUmy  20  How.  135; 
Tranaportation  Co.  v.  Chicago,  99  U.  S.  635,  641;  Humes 
V.  KnoxviUe,  1  Humph.  (Tenn.)  403.  This  was  the  general 
law  as  announced  by  the  Supreme  CJourt  of  Washington 
in  its  first  opinion  in  the  case  of  Fletcher  v.  City  of  SeatUe, 
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43  WashingtoBy  627,  and  is  the  general  law  of  the  State 
as  announced  by  the  court's  opinion  in  the  instant  ease. 
Where  the  benefits  equalled  the  injury,  there  was,  of 
course,  no  injustice  in  the  application  of  the  general  rule. 
But  where  the  damage  exceeded  the  benefits  there  was 
an  apparent  injustice  in  casting  upon  such  an  owner  an 
undue  share  of  the  cost  of  an  improvement  for  the  public 
benefit.  This  was  recognized  in  TransjKnialion  Co.  v. 
Chicago  y  evfpray  where  municipal  non-liability  was  said  to 
be  due  to  the  fact  that  in  improving  its  highways  the 
municipality  was  but  the  agent  of  the  State,  and  tibat  as 
the  State  could  not  be  sued,  its  agents  were  equally  im- 
mime  for  improvements  authorized  by  the  law  of  the 
State,  without  the  consent^of  the  State.  But  this  equity 
which  exists  when  the  benefits  are  less  than  the  damage 
affords  a  strong  f oimdation  for  le^slation  requiring  com- 
pensation in  such  circumstances.  This  consideration 
doubtless  led  to  the  legislation  of  the  State  requiring 
compensation  for  such  damage,  imder  which  the  rights 
of  the  plaintiffs  in  error  are  asserted. 

Whatever  may  have  been  the  authority  of  the  City  of 
Tacoma  \mder  its  charter  or  the  general  law  of  the  State 
to  take  or  damage  property  for  the  purpose  of  opening, 
making,  improving  or  grading  its  public  streets,  and  its 
immunity  from  liability  for  consequential  damages  in 
wiftlfiTig  an  original  grading,  prior  to  the  legislation  found 
in  the  two  acts  of  1893  and  1907,  Laws  of  Washington, 
1893,  c.  84,  p.  189,  and  Laws  of  1907,  p.  316,  it  is  plain 
that  the  acts  in  question  cover  the  whole  subject  of  its 
authority  and  its  liability  for  taking  private  property  or 
''damaging"  it,  in  either  making,  grading  or  regrading 
its  public  streets.  The  two  acts  referred  to  are  identical 
in  every  essential.  The  latter  is  a  mere  reenactment  of 
the  first,  by  which  its  provisions  are  extended  to  a  larger 
class  of  municipal  corporations. 

The  act  of  1893  was  construed  and  applied  by  the 
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Suprane  Court  of  tlie  State  in /%(cAer  V.  iSEeoi^ 
ington,  627.  The  action  was  by  the  owner  of  premises 
which  had  sustained  damage  while  the  act  was  in  force, 
in  consequence  of  an  original  grading.  He  recovered  a 
judgment,  which,  upon  a  first  hearing,  was  reversed  by 
the  Supreme  Court,  that  court  holding  that  consequential 
damages  arising  from  an  original  grading  whei  the  work 
had  been  done  with  due  care,  was  neither  a  taking  nor  a 
damaging  of  private  property  within  the  meaning  of  the 
constitution  of  the  State  requiring  compensation  for 
taking  or  damaging  private  property  for  public  purposes. 
But,  upon  a  rehearing,  the  attention  of  the  court  was  for 
the  first  time  called  to  the  act  of  1803,  and  the  contention 
advanced  that  the  only  authority  of  the  city  to  take  or 
damage  the  property  of  the  plahitiff  for  the  purpose  of 
grading  the  street  was  under  that  act,  and  that,  by  its 
terms,  the  city  was  required  to  make  compensation  for 
damage  arising  from  an  original  grading.  The  construc- 
tion of  that  act  upon  facts  like  those  in  the  present  case 
was  thereby  directly  involved.  It  was  urged  that  the 
forty-seventh  section  did  not  require  compensation  for 
consequential  damages,  but  in  answer  to  this,  the  court 
said  (p.  633): 

''We  think  the  word  'damages'  used  in  the  section  (the 
47th)  has  the  same  significance  and  meaning  that  it  has 
in  other  sections  of  the  same  act,  and  that  it  was  used  in 
its  broad  sense  and  includes  consequential  damages.  We 
see  no  reason  why  this  provision  of  the  law  should  be  segre- 
gated from  the  other  provisions,  and  a  different  Construc- 
tion placed  upon  it,  or  why  the  provisions  of  the  act  in 
relation  to  the  assessment  of  the  damages  should  not 
apply  to  it  as  it  does  to  the  other  sections,  and  if  it  does 
the  right  of  compensation  is  equally  granted. 

"It  was  said  that  the  title  of  the  act  ^ows  that  it  is 
legislation  concerning  the  exercise  of  the  right  of  eminent 
domain,  but  we  think  the  title  is  sufficient  to  cover  the 
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0ection  objected  to  equally  as  well  as  the  other  sections 
in  the  act,  and  it  was  evidently  the  intention  of  the  legis- 
lature to  pass  an  act  covering  the  whole  subject  of  open- 
ing streets,  and  of  providing  methods  of  making  compen- 
sation for  damages  where  damages  followed.  The  title 
not  only  provides  for  the  exercise  of  the  right  of  eminent 
dcNnain,  but,  also,  the  taking  and  damaging  of  land  and 
property  for  public  purposes,  and  section  1  of  the  act 
empowers  the  city  to  condemn  and  also  empowers  it  to 
damage  any  land  or  other  property  for  the  purpose  of 
opening  streets.  Section  2  says,  when  the  corporation 
authorities  of  any  such  city  shall  desire  to  condemn  land 
or  other  property  or  damage  the  same  for  any  purpose 
authOTized  by  this  act  such  city  shall  provide,  etc.  In 
this  case  the  city  had  the  power  to  damage  respondents' 
land,  and  it  was  found  that  it  did  damage  it  and  it  damaged 
it  in  a  way  that  it  was  authorized  by  §  47  of  this  act; 
namdy,  by  establishing  a  grade  on  the  street  upon  which 
their  property  abutted.  And  this  idea  is  manifested 
throughout  the  act.  That  the  section  does  not  contem- 
plate such  damages  as  are  caused  by  an  eicroachment 
or  actual  trespass  upon  the  lands  of  tiie  owner,  as  is  sug- 
gested by  the  appellant,  is  manifest  from  the  language 
of  the  section  itself  which  evidently  contemplates  that 
the  work  will  be  upon  the  street  and  not  upon  the  abutting 
property. 

''We  are  unable  to  find  any  more  ambiguity  in  this 
section  than  in  any  other  provision  of  the  act,  and  under 
its  provisions  the  plaintiffs  are  entitled  to  such  damages 
as  th^  can  show  they  have  suffered.  The  question  of 
public  poliqy  and  expense  to  the  city  are  questions  which 
are  pure^  legislative.'' 

The  judgm^it  of  the  lower  court  was  thereupon  affirmed. 

The  opinion  so  construing  the  act  of  1893  was  filed  in 
September,  1906.  In  March,  1907,  the  act  of  1893,  th^ 
in  force,  was  extended  to  a  larger  class  of  cities  and  re- 
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enacted,  without  any  change  in  any  material  reepect,  the 
first,  second  and  forty-seventh  sections  being  reSnacted, 
the  f ortyHseventh  section  becoming  in  the  later  act  §  48. 
While  this  act  of  1907  was  in  force,  the  city  directed  the 
grading  in  question  and  made  or  caused  the  railroad  com* 
pany  to  make  cuts  and  fills  in  the  street  in  front  of  the 
premises  of  the  plaintiffs  in  error  which  resulted  in  large 
injury  to  their  property.  The  city  did  not  provide  for 
compensation  for  the  damage  so  done  by  any  special 
assessment  upon  the  property  benefited.  This  brought 
into  effect  the  provision  of  tlie  second  section  requiring 
the  payment  of  such  damage  to  be  made  out  of  the  general 
funds  of  the  city.  Payment  not  having  been  made  as 
required,  the  plaintiffs  in  error  brought  these  actions  to 
recover  compensation. 

The  defense  of  the  city  that  it  was  but  the  agent  of  the 
State  in  improving  the  highways  of  the  city,  and  thei^ 
fore  inmiune,  because  the  State  was  immune,  vanishes  in 
the  face  of  the  fact  that  the  State  had  absolutely  coupled 
authority  in  the  matter  with  an  obligation  to  make  com- 
pensation. The  city  had  no  authority  save  that  which 
came  from  the  very  act  which  imposed  an  obligation.  It 
would  seem  to  need  no  argument  to  establish  the  conten- 
tion that  the  obligation  to  make  compensation  to  these 
plaintiffs  in  error  could  not  be  destroyed  by  subsequent 
legislation. 

Neither  of  the  acts  provided  any  remedy  for  the  enforce- 
ment of  the  obligation  to  make  compensation.  Both  pro- 
vided that  the  city  might  by  ordinance  arrange  for  the 
ascertainment  of  the  damages,  and  for  their  collection  by 
special  assessment  on  the  property  benefited,  or  within  a 
special  assessment  district.  But  the  plain  requirement 
of  the  first  and  second  sections  of  both  acts  is  that  if  the 
city  does  not  so  provide  for  special  asscjsments,  that  it 
should  make  the  compensation  out  of  its  general  treasury. 
The  repealing  clause  of  the  act  of  1909  does  not  touch  the 
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general  features  of  the  law  beyond  the  provision  that  the 
forty-eighth  section  of  the  act,  which  extended  the  obli- 
gation of  c^unpensation  to  original  gradings,  should  not 
apply  to  damage  arising  from  such  gradings.  It  is  a  mis^ 
taketosay  that  theact  of  1007  gave  a  remedy  where  none 
existed  before.  What  it  did  was  to  impose  an  obligation 
to  compensate  abutters  injured  by  an  original  grading, 
an  obligation  which,  however  meritorious,  had  no  sanc- 
tion in  positive  law.  The  remedy,  if  the  city  disregarded 
the  obligation,  was  that  afforded  by  the  common  law  for 
the  breach  of  any  valid  contractual  or  statutory  duty. 
That  was  the  remedy  which  was  enforced  by  the  Wash- 
ington court  in  FUtcher  v.  City  ofSeatUe,  supra. 

Statutes  concerning  reniedies  are  such  as  relate  to  the 
course  and  mode  of  procedure  to  enforce  or  defend  a 
substantive  right.  Matters  which  belong  to  the  remedy 
are  subject  to  change  and  alteration,  and  even  repeal, 
provided  the  legislation  does  not  operate  to  impair  a  con- 
tract or  deprive  one  of  a  vested  property  right.  If  the 
changing  or  repealing  statute  leaves  the  parties  a  sub- 
stantial remedy,  the  l^islature  does  not  exceed  its  au- 
thority. Rights  and  remedies  shade  one  into  the  other  so 
that  it  is  sometimes  difficult  to  say  that  a  particular  act 
creates  a  right  or  merely  gives  a  remedy.  So  also  a  statute, 
under  the  form  of  taking  away  or  changing  a  particular 
remedy,  may  take  away  an  existing  property  ri^t,  or 
impair  the  obligation  of  a  contract.  That  the  state  court 
has  treated  the  act  of  1907  as  merely  giving  a  remedy 
wjiere  none  existed  before,  and  the  act  of  1909  as  merely 
repealing  the  remedy  so  given,  is  plain. 

The  coinrt  below  gave  a  retrospective  effect  to  the 
amendatory  and  repealing  act  by  holding  that  the  effect 
of  the  repeal  was  to  destroy  the  right  to  compensation 
which  had  accrued  while  the  act  was  in  force.  The 
obligation  of  the  city  was  fixed.  The  plaintiffs  in  error 
had  a  claim  which  the  city  was  as  much  under  obligation 
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to  pay  as  for  the  labor  employed  to  do  the  grading.  It 
was  a  claun  assignable  and  enforceable  by  a  common-law 
action  for  a  breach  of  the  statutory  obligation. 

The  necessary  effect  of  the  repealing  act,  as  construed 
and  applied  by  the  court  below,  was  to  deprive  the  plain- 
tiffs in  error  of  any  remedy  to  enforce  the  fixed  liability 
of  the  city  to  make  compensation.  This  was  to  deprive 
the  plaintiffs  in  error  of  a  right  which  had  vested  before 
the  repealing  act,  a  right  which  was  in  every  sense  a 
property  right.  Nothing  remained  to  be  done  to  complete 
the  plaintiffs'  right  to  compensation  except  the  ascertain- 
ment of  the  amount  of  damage  to  their  property.  The 
right  of  the  plaintiffs  in  error  was  fixed  by  the  law  in  force 
when  their  property  was  damaged  for  public  purposes, 
and  the  right  so  vested  cannot  be  defeated  by  subsequent 
legislation.  CUy  of  Elgin  v.  Eaton,  83  Illinois,  535; 
Hecdey  v.  CUy  of  New  Haven,  49  Connecticut,  394;  Har- 
rington v.  Berkshire,  22  Pick.  (Mass.)  263;  People  v. 
Supenrisora,  4  Barb.  (N.  Y.)  64,  are  cases  arising  under 
street  or  highway  statutes.  The  principle  has  been 
applied  in  reference  to  rights  accruing  under  a  variety 
of  statutes  when  affected  by  a  subsequent  change  of  the 
law:  Steamship  Company  v.  Joliffe,  2  Wall.  450;  MiUer 
V.  Union  MiUs,  45  Washington,  199;  Orey  v.  Mobile  Trade 
Co.,  55  Alabama,  387;  Stephens  v.  Marshall,  3  Pinney 
(Wis.),  203;  Gorman  v.  McArdle,  74  S.  C.  Rep.  (N.  Y.) 
484;  Westervelt  v.  Gregg,  12  N.  Y.  202;  Creighton  v.  Pragg, 
21  California,  115;  Stale  Trust  Company  v.  Railroad 
Company,  115  Fed.  Rep.  367. 

Certain  cases  have  been  cited  in  support  of  the  action  of 
the  state  court,  among  them  Yeaton  v.  United  States, 
5  Cranch,  281.  But  that  was  a  case  of  a  forfeiture  to  the 
United  States.  The  repeal  of  the  statute  was  held  to  end 
the  proceeding,  although  a  sentence  had  been  pronounced 
and  was  pending  upon  appeal  when  the  act  under  which 
it  had  been  entered  was  repealed.    No  private  right  had 
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vested,  and  the  Government  could  abandon  its  own 
proceeding  if  it  saw  fit  at  any  stage.  Another  case  cited 
is  Salt  Company  v.  East  Saginaw,  13  Wall.  373.  For  the 
purpose  of  encouraging  the  manufacture  of  salt  the  State 
of  Michigan,  by  a  general  statute  addressed  to  no  par- 
ticular person  or  corporation,  offered  a  bounty  upon  salt 
produced  and  exempted  from  taxation  the  property  en- 
gaged in  the  business.  After  a  time  the  act  was  repealed. 
The  claim  was  that  the  exemption  constituted  a  contract, 
and  that  it  could  not  be  repealed  without  impairing  the 
obligation  of  the  contract.  But  this  court  said  that  the 
exemption  did  tiot  constitute  a  contract  and  was  nothing 
more  nor  less  than  a  law  dictated  by  pubUc  policy  for  the 
encouragement  of  an  industry.  So  long  as  the  law  was 
in  force  the  State  promised  the  exemption  and  bounty, 
but  there  was  no  pledge  that  it  should  not  be  repealed  at 
any  time.  In  Wisconsin  &  Michigan  Ry.  v.  Powers,  191 
U.  S.  379,  385,  387,  the  case  was  said  to  point  out  the 
distinction  between  "an  exemption  in  a  special  charter 
and  general  encouragement  to  all  persons  to  engage  in  a 
certain  enterprise,"  and  the  same  principle  was  applied 
to  an  act  which  provided  an  exemption  to  any  corporation 
building  a  line  of  railroad  north  of  certain  lines  of  latitude. 
The  court  held  that  it  was  addressed  to  no  one  in  particular 
and  constituted  a  mere  annoimcement  of  policy  not  con- 
stituting a  contract,  and  was  therefore  subject  to  repeal 
at  any  time.  The  case  of  Louisiana  v.  New  Orleans,  109 
U.  S.  285,  has  been  cited.  That  case  merely  held  that  a 
judgment  against  the  city  imder  a  statute  for  damage  to 
private  property  inflicted  by  a  mob  did  not  constitute  a 
contract,  the  obligation  of  which  had  been  impaired  by 
the  rep^  of  a  statute  under  which  the  city  might  have 
been  compelled  to  levy  a  special  tax  for  its  satisfaction. 
The  case  turned  upon  the  distinction  between  liability 
for  a  tort  and  liability  imder  a  contract. 
In  the  instant  case  the  action  is  neither  for  a  tort,  nor 
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Cor  a  penalty,  nor  for  a  forfeiturei  bat  for  injury  to  prop- 
erty actually  accomplished  before  the  repeal  of  the  law 
under  which  the  street  was  graded  which  required  com- 
pensation to  be  made.  The  right  to  compensation  was 
a  vested  property  right. 

The  judgments  must  be  reversed  and  the  cases  remandedfar 
further  proceedings  not  inconsistent  with  this  opinion. 


UNITED  STATES  v.  READING  COMPANY. 
TEMPLE  IRON  COMPANY  v.  UNITED  STATES- 
READING  COMPANY  t^.  UNITED  STATES. 

APPEAXS  FROM  THE  CIRCUIT  COURT  OF  THE  UNITBD  8TAT1B8 
FOR  THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 

No6.  lOSy  206,  217.    Motions  to  modify  decree  submitted  January  28, 
W13.— Decided  April  7, 1913. 

The  mandate  in  this  case  modified  as  to  certain  of  the  independent 
companies  having  some  of  the  sixty-five  per  cent  contracts  referred  to 
m  the  opinion,  226  U.  S.  324. 

The  facts  are  stated  in  the  opinion. 

Mr.  Addbert  Moot  for  the  Hillside  Coal  &  Iron  Com- 
pany. 

Mr.  WiUiam  S.  Jenney  and  Mr.  John  G.  Johnson  for  the 
Delaware,  Lackawanna  &  Weste^  Railroad  Company. 

Mr.  Gilbert  Collins  and  Mr.  WiUiam  H.  Corbin  for  the 
New  York,  Suaquehanna  &  Western  Coal  Company. 
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Mr.  Oeorge  F.  BrowneU  for  the  Pemu^Ivania  Coal  Com* 
pany- 

Mr.  Frank  H.  Piatt  for  the  Elk  HiU  Coal  &  Iron  Com^ 
pany. 

Mr.  Attorney  General  Wickersham,  Mr.  James  C.  Mo- 
Reynolds  and  Mr.  G.  CarroU  Todd  for  the  United  States. 

The  following  order  was  entered: 

This  cause  came  on  again  to  be  heard  upon  five  several 
petitions  filed  by  tfie  Pennsylvania  Coal  Company,  The 
Elk  Hill  Coal  A  Iron  Company,  The  New  York,  Sus- 
quehanna and  Western  Coal  Company,  Hillside  Coal  & 
Iron  Company,  and  the  Delaware,  Lackawanna  &  Western 
Railroad  Company,  parties  to  the  cause  as  alleged  holders 
of  sixty-five  per  cent,  coal  contracts,  praying  that  the 
direction  in  the  opinion  heretofore  filed  that  the  cause 
should  be  remanded  with  direction  to  enter  a  decree 
cancelling  each  and  every  of  the  sixty-five  per  cent,  con- 
tracts referred  to  in  the  pleadings  held  by  any  of  the 
parties  to  the  cause,  and  for  a  modification  of  the  mandate 
so  as  to  exclude  from  cancellation  the  five  several  contracts 
described  and  referred  to  in  the  said  five  separate  petitions. 

And  it  appearing  that  the  United  States,  by  its  Attorney 
General,  has  answered  the  several  petitions,  and  that  in 
respect  to  that  of  the  Pennfifylvania  Coal  Company  assents 
to  the  petition  and  consents  that  such  modification  be 
made  as  to  dismiss  the  bill  in  so  far  as  it  is  thereby  sought 
to  cancel  the  contract  between  the  Pennsylvania  Coal 
Company  and  the  Elk  Hill  Coal  &  Iron  Company  of 
March  1, 1902,  referred  to  in  the  petition  of  the  Pennsyl- 
vania Coal  Company,  upon  the  concession  that  the  agree- 
ment ''is  substantially  different  from  the  series  of  agree- 
ments known  as  the  sixty-five  per  cent,  contracts  adjudged 
unlawful  by  this  court,"  it  is  accordingly  so  ordered. 
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As  to  the  applications  of  the  four  other  petitioners 
named  above  for  like  relief,  the  United  States  denies  and 
contests  the  right  of  each,  contending  that  in  substance 
and  principle  the  facts  in  respect  of  each  of  the  contracts 
in  respect  of  which  relief  is  sought,  are  not  similar  to  the 
contract  between  the  Pennsylvania  Coal  Company  and 
the  Elk  Hill  Coal  &  Iron  Company,  but  fall  within  the 
general  series  of  the  sixty-five  per  cent,  contracts  con- 
demned by  the  judgment  of  this  court. 

Upon  this  issue  the  transcript  is  confusing  and  the 
briefs  inadequate.  The  court  therefore  deems  it  wise  in 
the  exercise  of  its  judgment  to  decline  any  determination 
of  the  question  upon  the  present  record.  It  is  therefore 
ordered  that  the  mandate  of  this  court  be  so  modified  as 
to  exclude  from  the  direction  to  cancel  the  sixty-five  per 
cent,  contracts  referred  to  in  the  pleadings  the  said  con- 
tracts mentioned  in  the  four  petitions,  namely,  that  of  the 
Elk  Hill  Coal  &  Iron  Company,  the  New  York,  Susque- 
hanna &  Western  Coal  Co.,  Hillside  Coal  &  Iron  Com- 
pany, and  the  Delaware,  Lackawanna  &  Western  Railroad 
Company,  and  that  the  cause,  so  far  as  concerns  the  con- 
tracts of  the  said  petitioners,  be  remanded  to  the  District 
Court  with  direction  to  hear  and  determine  the  merits  as 
presented  by  said  petitioners,  and  make  such  decree  as 
law  and  justice  require. 

Per  Mr.  Justice  Lurton. 

Mr.  Justice  Day,  Mr.  Justice  Hughes  and  Mr. 
Justice  Pitney  did  not  participate  in  the  original  case, 
nor  in  the  making  of  this  order. 
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HOUGHTON,  RECEIVER,  v.  BURDEN, 

APPEAL  FROM  THE   CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND  CIRCUIT. 

No.  991.    Aigued  Januaiy  7, 1913.— Decided  April,  7, 1913. 

Where  a  seouied  creditor  volimtaiily  comes  into  the  BaQkrupt<gr 
Court  and  asserts  a  claim  to  property  in  the  trustees'  possession, 
the  proceeding  is  one  in  equity  and  the  decree  is  reviewable  by  the 
Circuit  Court  of  Appeals  both  as  to  law  and  fact;  §  566,  Rev.  Stat., 
IS  inapplicable  and  the  whole  case  is  open  under  §  128,  Judicial  Code, 
and  an  appeal  lies  to  this  court  under  §  241,  Judicial  Code. 

A  contract  for  loaning  mon^  secured  by  accounts  payable  to  the  bor- 
rower, who  is  to  act  as  agent  for  the  lender  in  their  collection,  provid- 
ing that  the  lender  shall,  in  pursuance  of  a  proton  in  a  bond  of 
indenmity  given  by-third  pailies,  examine  the  accounts  and  books  of 
the  borrower  monthly  and  receive  a  compensation  therefor  equiv- 
alent to  a  specified  per  cent  of  the  accounts  remaining  due,  hdd  in 
this  case  to  have  been  made  in  good  faith  and  not  for  the  purpose 

-  of  avoiding  the  usury  laws,  and  not  to  be  a  usurious  and  void  con- 
tract under  the  laws  of  the  State  of  New  York. 

On  an  inquiry  whether  the  contract  is  one  forbidden  by  law,  evidence 
dehors  the  agreement  is  admissible  to  show  that,  though  legal  on  its 
face,  the  agreement  is  In  fact  illegal. 

Usury  may  be  interposed  as  a  defense  even  though  it  contradicts  the 
agceement. 

Where  the  law  of  the  state  makes  usury  a  crime,  the  burden  is  strpngly 
on  him  who  would  avoid  a  debt  on  that  ground;  and  where,  as  in  this 
case,  the  borrower  is  supported  by  one  witness  who  is  in  his  employ 
and  the  lender  is  supported  by  one  disinterested  witness,  the  burden 
18  not  sustamed. 

The  factS)  which  mvolve  the  jurisdiction  of  the  Circuit 
Court  of  Appeals  to  review  facts  in  certain  cases  coming 
from  the  Bankruptcy  Court  ahd  the  construction  of  usury 
laws  of  New  York,  are  stated  in  the  opinion. 

Mr.  Jacob  B.  Engel,  with  whom  Mr.  Jacob  Jno.  Lazaroe 
was  on  the  brief,  for  appellant: 
VOL.  ccxxvni— 11 
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The  Circuit  Court  of  Appeals  having  found  that  the 
court  below  had  not  committed  any  errors  of  law,  should 
have  aflSrmed  the  final  order  of  the  District  Court.  Sec- 
tion 666,  Rev.  Stat.;  CampbeU  v.  United  States,  224  U.  S. 
99;  Rogers  v.  United  States,  141  U.  S.  548;  CampbeU  v. 
Bayreauy  21  How.  223. 

Manifestly,  if  Burden  had  commenced  an  action  on  the 
facts  recited  in  his  petition,  as  he  had  a  right  to  do,  his 
only  remedy  would  be  an  action  at  law  for  trover  or  coa- 
version.  Under  no  circumstances  appearing  in  this  record 
did  his  cause  of  action  lie  in  equity;  had  the  appellee  at- 
tempted to  frame  his  complaint  in  equity,  he  would  have 
been  defeated  under  the  laws  of  the  State  of  New  York 
by  the  plea  that  he  had  an  adequate  remedy  at  law.  Bradr 
ley  V.  Aldrich,  40  N.  Y.  610. 

A  matt^  of  the  kind  at  bar  is  not  a  proceeding  in  bank- 
ruptcy, hence  the  exception  made  by  §  566,  Rev.  Stat., 
does  not  apply. 

Courts  of  Bankruptcy  are  given  jurisdiction  to  try 
matters  in  controversy.  Section  19,  subd.  c,  clearly  re- 
lates to  the  provisions  of  the  Revised  Statutes  regulating 
trials  by  a  jury.  In  re  Baudoine,  101  Fed.  Rep.  674;./n 
re  RwseU,  101  Fed.  Rep.  248. 

The  special  master  haying  found  certain  facts  which 
were  confirmed  by  the  United  States  District  Court,  the 
Circuit  Court  of  Appeals  should  not  have  reversed  the 
judgment  and  order  entered  thereon  unless  the  findings 
of  fact  were  clearly  erroneous  or  clearly  against  the  weight 
of  evidence.  Davis  v.  Schtoartz,  155  U.  S.  631 ;  Kimberly 
V.  Arm,  129  U.  S.  512;  Ohio  Valley  Bank  v.  Mack,  163 
Fed.  Rep.  155. 

The  preponderance  of  evidence  was  in  favor  of  sustain- 
ing the  findings  of  the  master.  Quackenbos  v.  Sayers,  62 
N.  Y.  345. 

That  the  real  motive  moving  the  parties  was  the 
^ving  and  taking  of  an  usurious  rate  of  interest  and  not 
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of  an  employment  is  abundantly  evidenced  by  the  testi- 
mony. 

No  errors  of  law  having  been  committed  in  the  trial 
coiui^  its  order  and  mandate  should  be  confirmed. 

Parol  testimony  can  be  introduced  for  the  purpose  of 
showing  the  real  transaction  between  the  parties  and 
showing  that  the  agreementy  as  drawn,  was  a  mere  sub- 
terfuge and  made  with  the  purpose  and  intent  of  evading 
the  usury  laws.  Mercantile  Trust  Co.  v.  Oinbemat,  134 
App.  Div.  410;  WiUmarth  v.  Hine,  137  App.  Div.  528; 
see  also  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  7  Abb.  N.  C. 
(N.  Y.)  180,  citing  DeWolf  v.  Johnston,  10  Wh.  385;  Vilas 
v.  McBride,  62  Hun  (N.  Y.),  324. 

This  is  the  law  throughout  the  coimtry.  Massa  v. 
Datding,  2  Str.  1243;  ScoU  v.  Lloyd,  9  Pet.  (U.  S.)  418; 
Tiu^ker  v.  Wilamonicz,  8  Arkansas^  157;  Train  v.  Collins, 
2  Pick.  (Mass.)  145;  Denyse  v.  Crawford,  18  N.  J.  L.  325; 
Grayson  v.  Brooks,  64  Mississippi,  410. 

The  fact  that  the  contract  is  in  writing  does  not  exclude 
oral  evidence  to  show  that  though  apparently  innocent  it 
was  usurious.  Kohler  v.  Dodge,  31  Nebraska,  238;  Rowan 
V.  Hanson,  11  Cush.  44;  Roe  v.  Riser,  62  Arkansas,  92; 
McAleese  v.-^oodwin,  69  Fed.  Rep.  759. 

In  all  instances  of  this  character,  as  well  as  in  the  case 
at  bar,  the  instrument  is  innocent  and  valid  cm  its  face 
and  it  is  only  by  resort  to  extrinsic  facts  and  circiunstances 
that  it  is  invested  with  the  element  of  illegality. 

A  contract  may  not  necessarily  be  usurious  on  its  face; 
the  burden  is  on  the  one  contesting  it  upon  the  groimd 
of  usury  to  prove  the. guilty  intention  and  that  the  con- 
tract was  a  cover  for  usury  and  for  the  loan  of  money 
upon  usurious  interest.  Rosenstein  v.  Fox,  150  N.  Y. 
304. 

On  these  questions  oral,  extrinsic  and  circumstantial 
evidence  is  freely  received.  Thomas  v.  Murray,  32  N.  Y. 
605;  ValenJbine  v.  Conoer,  40  N.  Y.  248. 
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Mr.  John  J.  Crawford  for  appellee. 
Mr.  Justice  Lubtok  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  determining  a  contro- 
versy arising  in  a  bankruptcy  proceeding.  The  origin  of 
the  matter  was  this:  Canfield,  the  bankrupt,  was  a  mer- 
chant in  New  York.  He  borrowed  from  Burden  the  sum 
of  $10,000,  and  as  security  assigned  to  him  certain  book 
accounts,  aggregating  the  sum  of  $14,000,  and  agreed 
to  act  as  agent  for  Burden  in  their  collection.  Shortly 
afterwards  he  was  adjudicated  a  bankrupt.  The  receiver 
obtained  possession  of  the  bankrupt's  books  and  held 
on  to  &e  assigned  accounts  and  proceeded  to  collect  them 
upon  the  claim  that  the  contract  was  usurious  and  void 
imder  the  law  of  New  York. 

In  this  situation  Burden  intervened  in  the  bankruptcy 
case  and  filed  a  petition,  in  which  he  asserted  his  title  to 
the  assigned  accounts  and  to  any  proceeds  collected  by  the 
receiver.  The  District  Court,  upon  a  final  hearing,  upheld 
the  contention  of  the  bankrupt's  receiver,  now  the  trustee, 
and  dismissed  the  intervening  petition.  This  decree  was 
reversed  by  the  Circuit  Court  of  Appeals,  that  court  hold- 
ing that  the  defense  of  usury  had  not  been  satisfactorily 
made  out. 

The  appellant  contends  that  the  controversy  having 
been  heard  by  the  district  judge  without  a  jury,  the  Cir- 
cuit Court  of  Appeals  had  no  authority  to  review  the  facts. 
For  this,  §  566,  Revised  Statutes,  is  cited,  and  also  the 
case  of  Campbell  v.  United  States,  224  XJ.  S.  99,  which 
construes  that  section.  But  that  provision  only  requires 
that  the  trial  of  issues  of  fact  in  the  District  Court,' except 
in  cases  in  equity  and  admiralty,  and  except  as  otherwise 
provided  in  proceedings  in  banlotiptcy,  shall  be  by  jury. 
But  the  District  Court,  is,  by  §2  of  the  Bankruptcy 
Act  of  1898,  July  1,  1898,  30  Stat.  644,  c.  541,  when  sit- 


Digitized  by 


Google 


HOUGHTON  V.  BURDEN.  165 

228  U.  8.  OpinioQ  of  the  Court. 

ting  as  a  bankruptcy  court,  given  jurisdiction  in  law  and 
equity  for  the  purpose  of  collecting  and  distributing  the 
estate  of  a  bankrupt,  and  for  the  purpose  of  determining 
controversies  relating  thereto,  except  as  otherwise  pro- 
vided. The  exception  has  no  application  here,  as  Burden 
voluntarily  came  into  the  bankruptcy  proceeding  and 
submitted  his  claim  to  the  adjudication  of  the  bankruptcy 
court.  Such  an  intervention  for  the  purpose  of  asserting 
a  title  or  claim  to  property  in  the  possession  of  the  bank- 
rupt's trustee  is  an  intervention  in  equity  and  a  decree 
is  reviewable  by  appeal  to  the  Circuit  Court  of  Appeals 
in  the  exercise  of  its  general  appellate  powers  in  equity 
cases  under  §  24-a  of  the  Bankruptcy  Act.  Loveland  on 
Bankruptcy,  4th  ed.,  §§  826  to  829;  Hewit  v.  Berlin  Ma- 
chine Works,  194  U.  S.  296,  300;  Knapp  v.  Milwaukee 
Trust  Company,  216  U.  S.  546.  Upon  such  an  appeal 
the  law  and  the  facts  are  open  for  reconsideration,  and 
from  the  decree  of  the  Circuit  Coiut  of  Appeals,  it  not 
being  fipal  (§  128,  new  Judicial  Code),  an  appeal  may  be 
taken  imder  §  241  of  the  same  code. 

Being  an  appeal  from  a  decree  in  a  controversy  arising 
in  a  bankruptcy  proceeding,  and  therefore,  an  appeal  un- 
der §  24-a,  and  not  under  §  25-b,  General  Order  XXXVI 
made  imder  the  latter  section  and  requiring  a  finding  of 
facts,  has  no  application,  and  the  appeal  opens  up  the 
whole  case  asjn  other  equity  cases.  HewU  v.  Berlin  Ma- 
chine WorkSy  supra;  Coder  v.  Arts,  213  U.  S.  223,  and 
Knapp  V.  'Milwaukee  Trust  Co.,  supra. 

Coming  now  to  the  merits.  The  single  question  is  one 
of  usury  in  the  contract.  The  lawful  rate  of  interest  in 
New  York  is  6  per  cent.  By  §  373  of  the  General  Business 
Law  of  New  York  it  is  provided: 

"All  .  .  .  contracts  whatsoever  .  .  .  where- 
upon or  whereby  there  shall  be  reserved  or  taken  or  se- 
cured, or  agreed  to  be  reserved  or  taken  any  greater  sum 
or  greater  value  for  the  loan  or  forbearance  of  any  money. 
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goods  or  other  things  m  action,  than  as  above  prescribed, 
shall  be  void." 

Canfield  was  a  reputable  merchant  engaged  in  business 
in  New  York.  Burden  was  a  retired  merchant  and  an 
experienced  accountanty  who  wished  to  secure  light  em- 
ployment. To  secure  such  employment  he  advertised 
that  he  would  lend  from  $10,000,  to  $20,000,  at  6  per  cent, 
to  a  merchant  whose  rating  was  good,  if  the  loan  would 
secure  such  employment.  Through  a  broker,  compen- 
sated by  Canfield,  negotiations  were  opiened  with  Burden, 
who  proposed  the  loan  provided  he  could  get  light  em- 
ployment in  Canfield's  office  as  a  financial  man.  But  the 
financial  statement  of  Canfield  exhibited  to  Burden  was 
nearly  a  year  old,  and  this  did  not  satisfy  Burden,  and 
the  negotiations  fell  through  partly  for  that  reason,  and 
partly  because  the  parties  could  not  agree  upon  the  posi- 
tion Burden  desired.  Some  weeks  later  the  negotiations 
were  resumed,  the  broker  saying  that  he  might  get  addi- 
tional security  through  an  indemnity  bond,  by  which 
the  validity  of  the  book  accoimts  which  were  agr^  to  be 
assigned  might  be  guaranteed  as  well  as  the  payment  of 
collections  made  by  Canfield  as  agent.  Canfield  agreed 
to  furnish  such  a  bond.  The  proposed  bond  required  the 
obligee  to  watch  the  shipping  receipts  and  to  make  monthly 
minute  examinations  of  Canfield's  books,  showing  the 
several  assigned  accounts.  Finding  this  requirement  to 
be  a  condition  of  such  a  bond.  Burden  demanded  that  he 
should  be  compensated  for  the  service  he  would  be  re- 
quired to  render  to  keep  the  bond  in  force,  and  a  compensa-. 
tion  of  one  per  cent,  per  month  upon  the  amoimt  of  the 
uncollected  accounts  at  the  end  of  each  month  was  agreed 
upon.  Thereupon  the  contract  in  question  was  executed, 
a  bond  of  indemnity  was  given  to  Burden  and  something 
like  100  accounts  aggregating  about  $14^000  were  duly 
assigned,  upon  which  an  advance  of  $10,000  was  made. 

The  contract  is  elaborate  and  too  lengthy  to  be  set  out 


Digitized  by 


Google 


HOUGHTON  V.  BURDEN.  167 

228  U.  S.  OpinioQ  of  the  Court 

in  full.  In  substance  it  provided  for  a  loan  of  $10;000 
at  6  per  cent,  upon  assigned  accounts  against  reputable 
merchants,  the  loan  not  to  exceed  75  per  cent,  of  the  face 
value  of  the  accounts.  Canfield  agreed  to  act  as  Burden's 
agent  in  collecting  and  to  guarantee  the  payment  of  each 
accoimt  so  assigned.  The  contract  also  provided  that 
after  the  payment  of  the  money  borrowed  and  interest, 
and  costs  and  expense  of  collection  and  the  compensation 
to  Burden  for  his  services  as  required  by  the  bond,  the 
remaining  accounts  should  be  re-assigned  to  Canfield. 
The  clause  in  regard  to  this  compensation  gives  rise 
to  the  claim  of  usiuy.    It  was  in  these  words: 

''The  party  of  the  second  part  shall  be  entitled  to  com- 
pensation for  the  labor  and  services  to  be  performed, 
and  time  to  be  expended,  by  him  in  making  the  examina- 
tions required  by  the  terms  of  the  bond  executed  by  the 
Fidelity  and  Casualty  Company  of  New  York,  and  de- 
livered simultaneously  herewith,  which  compensation  is 
to  be  measured  by  computing  one  per  cent,  per  month 
upon  whatever  part  of  the  advance  shall  remain  imcol- 
lected  on  the  said  accounts,  and  for  the  period  that  the 
same  shall  remain  so  uncollected." 

The  indemnity  bond  styled  an  "Assigned- Accounts 
bond''  is  in  the  usual  form  and  is  undoubtedly  a  device 
resorted  to,  to  enable  merchants  to  use  book  accoimts 
as  collateral  for  money  advanced  or  loaned.  The  principal 
condition  was  in  these  words: 

"The  Obligee  shall  require  the  Principal  to  state  in 
writing  at  the  time  of  assigning  each  accoimt,  the  date 
when  the  payment  of  such  accoimt  is  due,  and  if  the  pay- 
ment of  any  account  is  not  made  within  twenty  days  of 
the  date  that  such  payment  is  due,  the  Obligee  shall 
inunediately  thereupon  make  demand  by  registered  mail 
upon  the  debtor  for  the  amoimt  due.  The  Obligee  shall 
require  the  Principal  to  file  with  the  Obligee  in  connection 
with  each  accoimt  a  certificate  signed  by  a  responsible 
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official  or  employ^  of  the  Principal  stating  that  the  ac- 
count referred  to  in  the  certificate  represents  a  bona-fide 
sale,  and  that  the  merchandise  concerned  with  the  account 
has,  prior  to  signing  of  the^certificate,  been  shipped  to  the 
customer  named  in  the  account.  The  Obligee,  at  least 
monthly,  shall  make  an  examination  of  the  accounts  of 
the  Principal  which  shall  embrace — (1)  a  complete  exam- 
ination of  the  books,  accounts,  and  vouchers  of  the 
Principal  as  respects  the  accoimts  covered  imder  the  said 
agreement;  (2)  a  strict  comparison  between  all  unpaid 
accounts  as  such  accounts  appear  on  the  records  of  the 
Obligee  and  as  such  accounts  appear  in  the  books  of 
original  entry  of  the  Principal." 

That  this  contract  upon  its  face  is  absolutely  l^al  there 
can  be  no  serious  doubt.  A  material  part  of  the  security 
which  Canfield  proposed  to  give  was  the  bond  by  which 
the  collection  of  76  per  cent,  of  the  face  value  of  the  as- 
signed accounts  was  guaranteed,  to  the  extent  of  $7,500, 
as  well  as  that  Canfield  would  promptly  pay  over  any 
money  and  checks  collected  by  him  as  agent  for  Burden. 
But  a  condition  of  this  security  was  that  the  obligee 
should  keep  a  watchful  guard  over  the  accoimts  assigned 
and  make  monthly  inspection  of  the  books  of  Canfield. 
That  this  would  necessitate  several  days  work  each  month, 
if  actually  done  with  fidelity,  is  clearly  shown.  That  little 
service  was  rendered  imder  this  provision  aside  from  the 
examination  of  the  accounts  and  shipping  receipts  as  they 
were  assigned  at  different  times,  was  due  to  the  bank- 
ruptcy ensuing  within  a  very  short  time  and  the  seizure 
of  the  bankrupt's  books  by  his  receiver. 

The  contention  is  that  this  provision  for  compensating 
Burden  for  the  service  required  by  the  indemnity  bond 
was  a  mere  cover  for  imlawful  interest,  and  that  it  was 
never  intended  or  expected  that  any  such  service  would 
be  given.  This  is  sought  to  be  shown  by  alleged  oral 
declarations  of  Canfield.    Thus,  Canfield  sa3r8  that  when 
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he  was  about  to  sign  the  contract  he  asked  Burden  what 
the  clause  about  services  to  be  rendered  meanty  and  that 
he  replied,  "that  that  was  simply  to  get  aroimd  the  usury 
law;  there  were  no  services  to  be  rendered  at  all."  Can- 
field's  bookkeeper,  a  Miss  Herzog,  after  saying  that  in  the 
negotiations  prior  to  the  day  the  agreement  was  signed 
that  she  had  heard  Burden  say  that  he  must  have  a  boniis 
of  one  or  two  per  cent,  a  month  as  usury,  testified  as  UT 
what  she  overheard  through  an  open  window  between 
her  office  and  that  occupied  by  Canfield  at  the  time  the 
bond  was  signed,  as  follows : 

"Q.  Isn't  it  a  fact  that  Mj.  Canfield  asked  Mr.  Burden 
what  was  meant  in  this  agreement  concerning  services* 
and  charges  for  services  to  be  rendered  by  Mr.  Burden? 

"  Mr.  Crawford.    Objected  to  ae  leading. 

"The  Referee.    Sustained. 

''  Q.  What  did  you  hear  Mr.  Canfield  say  concerning 
this  agreement  shown  yqu.    A.  I  don't  remember. 

"  Q.  Well,  did  Mr.  Canfield  say  anything  about  services 
or  did  Mr.  Burden  say  anything  about  services  to  be 
rendered?  A.  Well,  Mr.  Bimlen  said  he  would  like  to 
have  about  an  hour's  work  to  do  in  our  establishment 
every  day,  and  .then  Mr.  Canfield  told  him  we  would  not 
have  any  use  for  him  there." 

Burden  when  recalled  testified  to.  his  good  faith,  and 
that  the  compensation  agreed  upon  was  to  be  for  the  serv- 
ice requifed  by  the  contract  and  bond  and  would  be 
worth  what  he  was  to  receive.  He  denied  in  most  em- 
phatic terms  that  he  ever  demanded  a  bonus  or  used  the 
word  usury  in  any  of  the  negotiations,  or  that  he  had  ever 
made  any  such  statement  or  declaration  as  testified  to  by 
Canfield.-  He  was  supported  in  his  denial  by  Koehler, 
the  broker  who  negotiated  the  loan  for  Canfield.  All  of 
this  evidence  was  excepted  to  as  contradicting  the  written 
agreement  and  was  admitted  over  objection.  Where  the 
inquiry  is  whether  the  contract  is  one  forbidden  by  law, 
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it  is  open  to  evidence  dehors  the  agreement  to  show  that 
though  legal  upon  its  face  it  was  in  fact  an  illegal  agree* 
ment.  Otherwise  the  very  purpose  of  the  law  in  forbidding 
the  taking  of  usury  under  any  cover  or  pretext  would  be 
defeated.  The  defense  is  one  which  the  debtor  may  make 
even  though  it  contradicts  the  agreement.  Scott  v.  Lloyd, 
9  Pet.  418. 

It  has  been  suggested  that  there  is  a  distinction  between 
the  admissibility  of  evidence  dehors  the  contract  which 
is  intended  to  show  the  whole  and  true  nature  of  the  trans- 
action and  mere  declarations  made  by  the  lender  in  the 
nature  of  a  confession  that  the  agreement  for  services 
required  to  maintain  the  obligation  of  the  indemnity  bond 
was  a  mere  scheme  to  cover  usiury,  and  that  no  service 
was  to  be  rendered.  We  notice  the  distinction  and  pass 
it  by,  for  the  reason  that  assuming  the  evidence  to  be 
competent,  it  is  not  so  convincing  as  to  justify  a  disagree- 
ment with  the  view  of  the  Circuit  Court  of  Appeals  that 
the  defence  of  usury  has  not  been  satisfactorily  made 
out. 

The  instrument  upon  its  face  is  not  usurious.  Of  com-se, 
if  the  service  to  be  rendered  should  be  made  to  appear 
trivial  and  of  no  real  importance,  the  inference  might  be 
drawn  that  the  agreement  in  that  particular  was  a  sham 
and  device  to  cover  a  mere  usurious  contract,  such  as  we 
are  asked  to  believe  Burden  declared  it  to  be.  Burden's 
plan  was  that  the  loan  should  carry  with  it  hght  work, 
such  as  a  retired  business  man  might  do, — one  or  two  hours 
of  oflSce  work  each  day,  as  he  explained.  But  he  also 
requested  seciuity  for  his  money.  Open  book  accoimts 
might  answer  if  the  borrower  had  a  satisfactory  business 
rating.  The  latter  means  everything  to  business  men. 
Canfield's  rating  was  not  late  enough  to  satisfy  Burden 
and  the  negotiations  fell  through,  and  were  not  resumed 
for  a  month  or  more.  Then  Koehler,  who  had  before 
negotiated  loans  for  Canfield,  suggested  that  he  should  also 
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give  Burden  the  indemnity  bond.  Burden  examined  the 
form  of  such  bond,  and  finding  that  one  of  its  conditions 
was  his  own  watchfulness  over  collections  and  minute 
inspections  of  Canfield's  books,  he  proposed  to  make  ^e 
loan  upon  the  assigned  accounts  and  the  indemnity  bond, 
provided  he  was  compensated  for  the  service  the  bond 
required  from  him.  The  amount  agreed  upon,  Burden 
claims,  was  no  more  than  a  fair  return  for  what  Judge 
Hand,  who  in  the  District  Court  sustained  the  defense, 
describes  as  '  Vork  which  was  imdeniably  substantial  and 
vexatious.'' 

To  hold  the  agreement  void  would  seem  to  require  that 
we  shall  accept  as  true  that  there  was  no  such  service 
expected  or  required,  and  that  the  clause  was  inserted  to 
cover  a  usurious  bonus.  But  as  the  indemnity  bond  was 
conditioned  upon  Burden  doing  the  very  things  which  he 
is  said  to  have  declared  were  not  to  be  done,  of  what  value 
would  that  security  become?  The  natural  presumption  is 
that  Burden  was  endeavoring  to  put  his  contract  in  such 
shape  that  Canfield  could  not  defeat  his  obligation  by  the 
defense  of  usury.  Yet  we  are  asked  to  believe  that  he 
deliberately  declared  to  the  debtor  that  the  agreement  as 
to  services  was  a  device  to  defeat  the  law,  and  that  he  was 
not  to  render  any  such  service.  The  incredibility  of  such  a 
declaration  by  Burden  to  Canfield  the  debtor  seems  ob- 
vious. Upon  this  point  Judge  Coxe,  for  the  Circuit 
Court  of  Appeals,  said: 

''Of  com'se  bankruptcy  was  not  contemplated  at  that 
time,  at  least  by  Burden.  If  Canfield  did  not  enforce  the 
usury  law  Burden  had  nothing  to  fear.  If  the  agreement 
did  not  bind  Canfield,  it  did  not  bind  anyone  and  yet 
Burden,  if  this  testimony  be  true,  made  it  absolutely 
useless  to  accomplish  the  object  for  which  he  says  it  was 
signed. 

''Why  should  Burden  make  an  agreement  to  enable  him 
to  receive  usurious  interest  and  at  the  same  time  make  it 
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impossible  for  him  to  take  such  interest  without  placing 
him  absolutely  at  the  mercy  of  Canfield? 

*' There  is  no  pretense  that  Burden  was  non  compos 
mentis  at  the  time,  and  yet  it  is  diflScult  to  believe  that 
any  rational  being  would  have  gone  to  the  trouble  and 
expense  of  having  this  elaborate  agreement  prepared  for 
the  purpose  of  avoiding  the  usury  law  and  at  the  same 
time  admit  to  the  only  man  who  could  interpose  the 
defense  of  usmy  that  it  was  a  void  agreement.  So  far  as 
the  validity  of  the  agreement  is  concerned,  Burden  might 
as  well  have  stamped  in  red  ink  on  its  face  the  words, '  void 
for  usury.' 

**We  must  assume  that  Burden  is  a  man  of  ordinary 
common-sense,  but  in  order  to  find  that  he  made  the 
statement  quoted,  we  must  convict  him  of  stupidity  which 
is  unique  in  its  originality.  It  is  difficult  to  imagine  that  a 
rational  being  would  procure  a  safe  to  protect  him  from 
burglary  and  immediately  send  the  'combination'  to  the 
burglar  whom  he  had  most  reason  to  dread." 

Canfield  is  supported  by  his  bookkeeper,  though  her 
account  of  the  matter  is  materially  different  from  his. 
Burden  is  supported  by  Koehler,  the  broker,  who  was  in 
the  negotiations  throughout,  and  so  far  as  appears,  abso- 
lutely disinterested.  There  are  two  witnesses  against 
two,  and  the  burden  to  make  out  the  usury  is  strorrgly 
upon  the  appellant.  StiUman  v.  Northrupf  109  N.  Y. 
473,  478;  White  v.  Benjamin,  138-  N.  Yl  ^23,  624.  In  the 
case  last  cited,  it  was  said : 

''Usury  is  a  crime  and  he  who  alleges  it  as  a  defense  to 
an  obligation  must  establish  it  by  clear  and  satisfactory 
evidence." 

This  the  appellant  has  not  done. 


Decree  affirmed. 


Mr.  Justice  Pitney  dissents. 
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GULP,   COLORADO  AND  SANTA  FE  RAILWAY 
CO.  V.  McGINNIS. 

EBROR  TO  THE  COUBT  OF  CIVIL  APPEALS  FOR  THE  THIRD 
^  SUPREME  JUDICIAL  DISTRICT  OF  THE  STATE  OF  TEXAS. 

No.  762.    Argued  January  7,  1913.— Decided  April  7,  1913. 

The  Employers'  Liability  Act  of  1908»  as  heretofore  construed  by  this 
court,  is  intended  only  to  compensate  the  surviving  relatives  of  a 
deceased  employ^  for  actual  pecuniary  loss  sustained  by  his  death. 

A  recovery  under  the  Employers'  Liability  Act  of  1^8  must  be  limited 
to  compensating  those  relatives  for  whom  the  administrator  sues  as 
are  shown  to  have  sustained  some  pecuniary  loss. 

While  the  judgment  for  a  claim  under  the  Employers'  Liability  Act  of 
1908  may  be  for  a  gross  amount,  the  interest  of  each  individual  must 
be  measured  by  his  or  her  industrial  pecuniary  loss;  this  apportion- 
ment is  for  the  jury  to  return. 

As  the  judgment  in  this  case  must  be  reversed  on  a  Federal  question 
and  sent  back  for  new  trial,  this  court  declines  to  express  an  opin- 
ion on  the  other  questions;  upon  another  trial  the  facts  may  be 
different. 

The  facts,  which  mvolve  the  construction  of  the  pro- 
visions of  the  Employers'  Liability  Act  of  1908  defining 
who  are  entitled  to  compensation  for  damages  thereunder, 
are  stated  in  the  opinion. 

Mr.  A.  H.  Cvlwell,  with  whom  Mr.  J.  W.  Terry,  Mr. 
Gardiner  Lathrop  and  Mr.  A.  B.  Browne  were  on  the  brief, 
for  plaintiff  in  error. 

Mr.  Winboum  Pearce  and  Mr.  A.  L.  Curtis  for  defendant 
in  error  submitted. 

Mn.  Justice  Lurton  delivered  the  opinion  of  the  coiut. 

This  action  was  brought  in  a  state  court  of  Texas  under 
the  Employers'  Liability  Act  of  April  22, 1908,  35  Stjp^t.  65, 
c.  149,  by  the  administratrix  of  W.  T.  McGinnis,  to  re- 


Digitized  by 


Google 


174  OCTOBER  TERM,   1912. 

Opmion  of  the  Court  228  U.  8. 

cover  damages  for  his  negligent  death  while  in  the  service 
of  the  plaintiff  in  error  and  while  engaged  as  engineer  on 
an  interstate  passenger  train.  The  cause  of  the  death  was 
a  derailment  which  occurred  while  the  train  was  passing 
over  a  switch.  The  defense  of  the  company  was  that  the 
derailment  was  caused  by  malicious  tampering  with  the 
switch  by  a  stranger,  and  that  the  company  had  not  been 
guilty  of  any  negligence  in  either  providing  a  safe  track 
and  appliance,  or  in  the  inspection  or  maintenance  of  the 
track  and  appliances.  There  was  a  jury,  verdict  and  judg- 
ment for  the  plaintiff,  which,  upon  writ  of  error  to  the 
Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District  of  the  State  of  Texas,  was  affirmed.  A  writ  of 
error  has  been  allowed  to  that  court,  it  being  the  highest 
court  to  which  the  case  could  be  carried  under  the  law  of 
the  State. 

It  is  assigned  as  error  that  the  court  misconstrued  the 
character  of  the  liability  imposed  by  the  act  imder  which 
the  suit  was  brought  by  a  ruling  that  there  might  be  a  judg- 
ment for  the  benefit  of  one  of  the  surviving  children,  al- 
though there  was  neither  allegation  nor  evidence  that  that 
surviving  child  was  either  dependent  upon  or  had  any 
reasonable  ground  for  expecting  any  pecuniary  benefit 
from  a  continuance  of  the  decedent's  life.- 

The  decedent  left  a  widow  and  four  children,  and  the 
suit  was  brought  by  the  widow  as  administratrix  for  the 
benefit  of  herself  and  the  four  children  named  in  the  peti- 
tion. One  of  the  surviving  children  was  Mrs.  Nellie 
Saunders,  a  married  woman,  residing  with  and  main- 
tained by  her  husband.  There  was  neither  allegation  nor 
evidence  that  Mrs.  Saimders  was  in  any  way  dependent 
upon  the  decedent,  nor  that  she  had  any  reasonable  ex- 
pectation of  any  pecuniary  benefit  as  a  result  of  a  con- 
tinuation of  his  life.  The  coiut  was  requested  to  instruct 
the  jury  that  it  could  not  find  any  damage  in  favor  of 
Mrs.  SaunderB,  but  this,  it  declined  to  do. 
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The  ju^  was  instructed  if  they  found  for  the  plaintiff 
to  return  a  verdict  for  such  a  sum  as  would  justly  com- 
pensate the  persons  for  whose  benefit  the  suit  was  brought 
for  such  pecimiary  benefits  as  they  might  believe  from  the 
evidence  the  beneficiaries  had  a  reasonable  expectation  of 
receiving  from  the  decedent,  if  his  death  had  not  been  so 
occasioned.  They  were  further  told  to  find  a  round  sum 
in  favor  of  the  plaintiff,  and  then  apportion  that  sum 
among  all  the  persons  for  whom  the  suit  had  been  brought, 
stating  in  their  verdict,  "how  much,  if  anything,  you  find 
for  each  of  said  persons/'  The  jury  returned  a  verdict 
for  $15,000,  and  apportioned  it,  one-half  to  the  widow,  and 
the  remainder  equally  among  the  foiu*  children,  including 
Mrs.  Saunders. 

The  Court  of  Civil  Appeals  upheld  this  ruling,  saying 
that  "the  Federal  statute  expressly  authorizes  the  suit  to 
be  brought  by  the  personal  representative  for  the  benefit 
of  the  surviving  wife  and  children  of  the  deceased,  irre- 
spective of  whether  they  were  dei)endent  upon  him,  or  had 
the  right  to  expect  any  pecimiary  assistance  from  him." 
This  construction  of  ihe  character  of  the  statutory  lia- 
bility imposed  by  the  act  of  Congress  was  erroneous.  In 
a  series  of  cases  lately  decided  by  this  court,  the  act  in  this 
aspect  has  been  construed  as  intended  only  to  compensate 
the  surviving  relatives  of  such  a  deceased  employ^  for 
the  actual  pecimiary  loss  resulting  to  the  particular  person 
or  persons  for  whose  benefit  an  action  is  given.  The  re- 
covery must  therefore  be  limited  to  compensating  those 
relatives  for  whose  benefit  the  administrator  sues  as  are 
shown  to  have  sustained  some  pecuniary  loss.  Michigan 
Central  Raxtroad  v.  Vreeland,  227  U.  S.  59;  American  Railr 
road  V.  Didricksen,  227  U.  S.  145.  In  the  last  cited  case, 
speaking  of  the  Employers'  Liability  Act,  we  said  (p.  149) : 

"The  cause  of  action  which  was  created  in  behalf  of  the 
injiured  employ^  did  not  survive  his  death,  nor  pass  to 
his  representatives.    But  the  act,  in  case  of  the  death  of 
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such  an  employ^  from  his  injury,  creates  a  new  and  dis- 
tinct right  of  action  for  the  benefit  of  the  dependent 
relatives  named  in  the  statute.  The  damages  recoverable 
are  limited  to  such  loss  as  results  to  them  because  they 
have  been  deprived  of  a  reasonable  expectation  of  pecim- 
iary  benefits  by  the  wrongful  death  of  the  injured  employ^. 
The  damage  is  limited  strictly  to  the  financial  loss  thus 
sustained." 

The  statutory  action  of  an  administrator  is  not  for  the 
equal  benefit  of  each  of  the  surviving  relatives  for  whose 
benefit  the  suit  is  brought.  Though  the  judgment  may  be 
for  a  gross  amount,  the  interest  of  each  beneficiary  must 
be  measured  by  his  or  her  individual  pecuniary  loss.  That 
apportionment  is  for  the  jury  to  return.  This  will,  of 
course,  exclude  aily  recovery  in  behalf  of  such  as  show  no 
pecuniary  loss. 

It  has  also  been  assigned  as  error  that  the  defense  of 
assumed  risk  was,  in  legal  effect,  denied,  because  the  court 
overruled  a  motion  to  instruct  a  verdict  for  the  defendant. 
The  defense  of  assumed  risk  was  submitted  to  the  jury 
under  a  full  and  fair  general  charge.  In  addition  a  num- 
ber of  special  requests  asked  by  the  railroad  company  in 
respect  to  several  aspects  of  the  facts  were  given.  The 
contention  is  that  upon  all  of  the  evidence  in  the  case 
there  was  no  sufficient  evidence  of  any  n<^ligence  for  which 
the  company  was  chargeable,  in  law,  and  that  in  such  case 
the  death  of  the  decedent  must  have  been  due  to  some 
asstuned  risk.    We  pass  this  by. 

The  judgment  must  be  reversed  upon  the  Federal  ques- 
tion already  considered.  Upon  another  trial  the  facts 
may  be  altogether  different  and  we  decline  to  express  any 
opinion  as  to  their  legal  effect.  Murdoch  v.  City  of  Mem- 
phis, 20  Wall.  590. 

For  the  cause  indicated,  the  judgment  will  be 

Reversed  and  the  case  remanded  for  further  proceedings 
consistent  with  this  opinion. 
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SANTA  FE,  PRESCOTT  &  PHCENIX  RAILWAY 
COMPANY  V.  GRANT  BROTHERS  CONSTRUC- 
TION COMPANY. 

£BROR  TO  THE  SUPREME  COURT  OF  THE  TERRITORY  OF 

ARIZONA. 

No.  147.    Argued  January  24,  191B.— Decided  April  7,  1913. 

A  rule  of  law  restricting  th6  right  of  contract  which  rests  on  principles 
of  public  policy,  because  of  the  public  ends  to  be  achieved,  extends 
no  further  than  the  reason  for  it  and  does  not  apply  to  contracts 
wholly  outside  of  and  not  affecting  those  ends. 

The  rule  that  common  carriers  cannot  secure  immunity  from  liability 
for  their  own  negligence  has  no  application  when  a  railroad  company 
is  acting  outside  the  performance  of  its  duty  as  a  common  carrier. 
In  such  a  case  the  ordinary  rules  of  law  relating  to  contracts  control. 

A  contract  made  by  a  railroad  company  for  construction  work  b 
one  made  outside  of  the  performance  of  its  duty  as  a  common  Car- 
rie)*, and  a  stipulation  that  the  contractor,  in  consideration  of  law- 
fully reduced  rates  for  transportation  of  supplies  and  employ^,  will 
assume  all  risk  of  damage  of  any  kind  even  if  occasioned  by  the 
company's  negligence,  is  not  void  as  against  public  policy.  BaU.  & 
Ohio  Ry.'Co.  v.  Voight,  ^176  U.  S.  498,  followed;  Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  distinguished. 

In  dealing  with  transportation  of  supplies  and  employ^  of  contractors 
in  connection  with  construction  and  improvement  of  its  own  road, 
a  railroad  company  does  not  act  as  a  common  carrier;  arrang^nents 
made  in  good  faith  with  such  contractors  for  free  or  reduced  rates 
are  not  violations  of  the  prohibitions  of  the  Interstate  Commerce 
Act  against  rebates.  See  Matter  of  Railroad-Tdegraph  CorUracUy  12 
I.  C.  C.  Rep.  10. 

Where  no  rule  of  public  policy  denies  effect  to  stipulations  in  a  con- 
tract, the  highest  public  policy  is  found  in  enforcing  the  contract  as 
actually  made. 

Courts  are  not  at  liberty  to  revise  contracts.  They  can  only  determine 
what  the  parties  meant  by  the  terms  and  expressions  as  used. 

In  this  case  held  that  expressions  to  effect  that  the  contractor  assimied 
''all  risk  and  damage"  and  the  railroad  company  assumed  "no 
obligation  or  risk''  in  a  contract  between  a  railroad  company  and 
VOL.   CCXXVIII^-12 
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contractor  for  construction  of  roadbed  and  not  in  connection  with 
duties  as  a  common  carrier,  included  damage  caused  by  the  com- 
pany's own  negligence. 

QiuEre  to  what  extent  a  contractor  can  by  a  stipulation,  valid  as  to 
himself  and  in  consideration  of  reduced  rates  of  transportation, 
exempt  a  railroad  company  from  liability  to  his  employ^  for  dam- 
ages sustained  by  them  from  negligence  of  the  railroad  company 
while  transporting  them. 

13  Arizona,  186,  reversed. 

The  fact^y  which  mvolve  the  construction  of  a  contract 
between  a  railway  company  and  a  construction  contrac- 
tor and  the  liability  of  the  former  for  materials  belong- 
ing to  the  latter  destroyed  by  fire,  are  stated  in  the 
opinion. 

Mr.  Gardiner  Lathrap,  with  whom  Mr.  Robert  DurUap 
and  Mr.  Pavl  Burks  were  on  the  brief,  for  plaintiffs  in 
error. 

Mr.  Isidore  B.  Dockweiler,  with  whom  Mr.  A.  C.  Baker 
was  on  the  brief,  for  defendant  in  error: 

The  railroad  company  was  a  contmion  carrier  of  the 
goods  destroyed,  and  hence,  could  not  by  contract  ab- 
solve itself  from  liability  to  the  defendant  in  error  for  its 
acts  of  negligence. 

For  the  true  test  to  determine  whether  a  party  is  a 
common  carrier,  see  1  Hutchinson  on  Carriers,  §  48,  3d 
ed.;  all  the  elements  of  which  test  are  found  and  fully 
satisfied  in  the  case  at  bar. 

Plaintiff  in  error  imdertook  to  carry  goods  of  the  kind 
destroyed,  to  wit,  miscellaneous  merchandise,  such  as 
railroads  usually  carry,  and  for  which  it  had  an  established 
tariff  rate,by  the  methods  by  which  its  business  was  con- 
ducted and  over  its  established  road. 

The  transportation  was  for  hire,  for  the  established 
tariff  rate  of ''  one  cent  per  mile  per  ton  "  as  set  forth  in  the 
agreement. 
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PlaintiflF  in  error  owed  an  actionable  duty  to  the  de- 
fendant in  error  to  transport  the  latter's  goods  of  the  class 
and  kind  destroyed. 

The  plaintiff  in  error  being  a  common  carrier  with  re- 
spect to  the  goods  shipped  by  defendant  in  error,  then, 
though  the  carriage  was  by  special  contract,  it  still  re- 
mained a  common  carrier.  Railroad  Co,  v.  Lockwood,  17 
Wall.  376;  Liverpool  Ac.  St.  Co.  v.  Phoenix  Ins.  Co.,  129 
U.  S.  397;  Mears  v.  N.  7.,  N.  H.  &  H.  B.  Co.,  75  Connecti- 
cut, 171. 

Plaintiff  in  error  having  no  right  to  refuse  to  carry  the 
goods  of  defendant  in  error,  could  not  contract  for  their 
carriage  in  any  capacity  except  as  a  common  carrier. 
Liverpool  &  G.  W.  S.  Co.  v.  Phcmix  Ins.  Co.,  129  U.  S.  397; 
4  Elliott  on  Railroads,  pp.  11,  12;  1  Hutchinson  on  Car- 
riers, §  44;  C.  W.  &  St.  L.  R.  Co.  v.  Wallace,  66  Fed.  Rep. 
506. 

The  fact  that  the  contract  of  carriage  of  the  destroyed 
goods  of  the  contractor  was  incidental  to  a  contract  having 
for  its  principal  object  the  construction  of  a  subsidiary 
line  of  plaintiff  in  error  cannot  change  the  character  of 
plaintiff  in  error  to  that  of  a  private  carrier. 

Being  a  common  carrier,  plaintiff  in  error  could  not  by 
contract  absolve  itself  from  liability  to  the  shipper  for  its 
acts  of  negligence.  B.  &  0.  S.  W.  Ry.  Co.  v.  Voigt,  176 
U.  S.  498;  The  Kensington,  183  U.  S.  263. 

To  hold  the  railroad  company  as  a  conunon  carrier 
does  not  render  the  contract  violative  of  the  Interstate 
Commerce  Law. 

The  Interstate  Commerce  Commission  has  construed 
the  statute  as  not  preventing  '^a  conunon  carrier  from 
giving  free  or  reduced  rate  carriage  over  its  lines  to  con- 
tractors for  materials,  supplies  and  men.  12 1.  C.  C.  Rep. 
11. 

The  object  of  the  statute  is  ''to  secure  just  and  reason- 
able charges  for  transportation/'  and  ''to  prevent  unjust 
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discrimination  in  the  rendition  of  services  under  similar 
conditions.*' 

The  case  at  bar  is  an  action  ex  delicto  and  not  ex  corir 
tractu. 

The  contract  of  carriage  did  not  in  terms  exempt  the 
raikoad  company  from  liability  tor  its  acts  of  negligence, 
and,  therefore,  the  exemption  contracted  for  was  from 
loss  occasioned  by  the  dangers  naturally  incident  to  the 
carriage,  and  not  from  damage  brought  about  by  the  car- 
rier's negligence.  N.  J.  St.  N.  Co.  v.  Bank,  6  How.  344; 
Maynard  v.  Syracuse  Ry.  Co.y  71  N.  Y.  183;  4  Elliott  on 
Railroads,  §  1508;  1  Hutchinson  on  Carriers,  §463  (3d 
ed.);  Monographic  Note,  88  Am.  St.  Rep.  68,  p.  119. 

The  determination  of  the  question  of  negligence  was 
properly  submitted  to  the  jury. 

Neither  the  question  of  negligence,  nor  the  question 
whether  such  negligence  was  the  proximate  cause  of  the 
loss,  properly  arises  upon  this  appeal.  Those  were  finally 
settled  below. 

The  facts  of  the  case  being  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there 
was  n^ligence  or  not,  the  determination  of  the  mat- 
ter was  for  the  jury,  and  their  verdict  will  not  be  dis- 
tiu'bed  on  appeal.  Grand  Trunk  Ry.  v.  Ives,  144  U.  S.  408; 
21  Enc.  Law,  498;  Marande  v.  Tex.  &  Pac.  Ry.  Co.,  184 
U.  S.  173. 

The  negligence  being  found,  the  commission  and  omis- 
sion of  acts  exposing  the  goods  of  the  contractor  to  dan- 
gers of  destruction  or  loss  and  failure  to  safeguard  the 
same  from  injury,  the  question  of  proximate  cause  became 
one  of  fact  for  the  jury,  and  no  independent,  intermediate 
efficient  cause  appearing,  the  original  wrong  must  be  con- 
sidered as  reaching  to  the  effect  and  proximate  to  it. 
MU.  &  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  470;  Aetna  Ins. 
Co.  V.  Boon,  96  U.  S.  117;  Hays  v.  Mich.  Cm.  R.  Co.,  Ill 
U.  S.  228;  The  G.  B.  Booth,  171 U.  S.  450;  Hays  v.  WiUiams, 
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17  Colorado,  472;  PuUman  P.  C.  Co.  v.  Laack,  143  lUinois, 
260. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

The  Grant  Brothers  Construction  Conxpany  recovered 
judgment  in  the  District  Court  of  the  Territory  of  Arizona 
for  $9,061  for  the  loss  of  its  property  by  fire  on  Jime  6, 
1907,  between  Bouse  and  Phoenix,  Arizona,  while  in  course 
of  transportation  on  the  railroad  operated"  by  the  Santa 
Fe,  Prescott  &  Phoenix  Railway  Company,  the  plaintiff 
in  error.  The  judgment  was  entered  upon  a  verdict  of  a 
jury,  a  motion  for  a  new  trial  was  denied,  and  the  judg- 
ment was  aflSrmed  by  the  Supreme  Court  of  the  Territory, 
13  Arizona,  186. 

The  Railway  Company  had  been  engaged  in  building, 
westerly  from  its  main  line,  a  branch  railroad  known  as 
the  Arizona  and  California  Railroad.  For  this  piupose  it 
entered  into  a  contract  with  the  Construction  Company 
for  the  necessary  grading.  The  property  in  question  con- 
sisted of  the  camp  and  grading  outfit,  and  supplies, 
belonging  to  the  Construction  Company,  which  had  been 
used  by  it  in  this  work,  and  was  being  removed  by  reason 
of  its  completion.  At  the  time  in  question  the  branch  hue 
was  operated  regularly  only  as  far  as  Bouse  and  the 
property  was  loaded  on  cars  "at  the  front"  or  end  of 
track,  about  twelve  miles  west  of  that  station,  to  be 
carried  to  Phoenix.  The  superintendent,  foremen  and 
about  fifty  workmen  of  the  Construction  Company  were 
taken  on  the  cars  at  the  same  place  for  the  same  destina- 
tion. 

The  cars  were  hauled  by  the  Railway  Company  to 
Bouse  (where  explosives  and  hay  were  unloaded),  and 
were  there  attached  to  a  regular  train  which  brought  them 
to  a  point  known  as  the  A.  and  C.  Junction,  where  the 
Arizona  and  California  line  joined  the  main  line  of  the 
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Railway  Company.  At  this  junction  (which  was  about 
four  miles  from  Wickenburg,  a  station  on  the  main  line 
in  the  direction  of  Phoenix)  all  the  cars  containing  the 
outfit  of  the  Construction  Company,  save  one,  were  cut 
out  of  the  train  and  were  put  upon  a  side-track.  The 
rest  of  the  train,  with  the  employes  of  the  Construction 
Company,  went  on  to  Wickenburg.  This  took  place  late 
in  the  evening  of  June  5, 1907,  and  about  ten  o'clock  in  the 
morning  of  the  next  day,  four  of  the  cars  left  on  the  side- 
track were  destroyed  by  fire. 

The  A.  and  C.  Junction  is  described  as  being  in  an  open 
desert,  without  a  station  agent  or  inhabitants,  and  with- 
out water  or  fire  apparatus.  The  cars  were  left  without  a 
watchman  in  charge.  The  reason  given  by  the  conductor 
for  leaving  them  at  this  point  was  that  there  was  no  room 
for  the  cars  at  Wickenbm-g.  There  was  no  explanation  of 
the  cause  of  the  fire,  the  only  suggestion,  as  to  this,  being 
that  before  the  fire  occurred  one  train  passed  by,  between 
four  and  five  o'clock  in  the  morning. 

At  the  close  of  the  evidence  the  Railway  Company 
requested  the  trial  court  to  direct  a  verdict  in  its  favor. 
This  request  was  refused  and  exception  taken;  and  the 
sustaining  of  this  ruling  is  assigned  as  error.  It  is  con- 
tended by  the  Railway  Company  that,  under  its  contract 
with  the  Construction  Company,  it  was  exempt  from  all 
liability  and,  further,  that  even  assuming  it  to  be  liable 
for  negligence  there  was  a  total  failure  of  proof  in  that 
respect. 

The  principal  question  relates  to  the  scope  and  validity 
of  the  provision  of  the  contract  between  the  parties  as  to 
the  liability  of  the  Railway  Company. 

The  facts  are  these:  In  November,  1904,  the  Railway 
Company  issued  a  call  for  proposals  for  the  grading  of  the 
roadbed,  clearing  right-of-way,  making  necessary  canals, 
etc.,  of  the  Arizona  &  California  Railroad,  for  a  distance 
of  about  forty  miles.   The  Construction  Company  made  a 
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hid,  which  was  accepted,  and  a  contract  was  executed 
accordingly  on  December  12, 1904. 

This  contract,  after  providing  for  the  performance  of 
the  described  work  of  grading,  etc.,  contained  the  following 
terms  with  respect  to  the  transportation  of  supplies,  camp 
and  grading  outfit  and  employes  of  the  Construction  Com- 
pany, which  were  the  same  as  those  set  forth  in  the  call 
for  bids: 

''  14.  Water  will  be  delivered  in  cars  at  the  end  of  the 
track  at  the  rate  of  One  Dollar  and  Fifty  Cents  (S1.50) 
per  1000  gallons  and  supplies  will  be  hauled  to  End  of 
Track,  both  in  the  usual  manner  of  construction  trains, 
subject  to  delays,  etc.,  incident  thereto.  AU  risk  of  loss 
or  damage  to  be  borne  by  the  Contractor. 

*'  15.  The  Company  will  furnish  a  rate  of  one  cent  per 
ton  mile  from  all  points  on  the  S.  F.  P.  &  P.  Road  and 
leased  roads  for  the  Contractor,  on  Camp  and  Grading 
Outfit  and  supplies,  corral  supplies,  etc.,  except  explosives 
and  commissary  goods,  and  return  to  original  shipping 
points  at  same  rates,  on  completion  of  the  work.  All 
movements  of  goods  at  less  than  tariiff  rates  to  be  at 
consignee's  risk  of  loss  and  damage. 

''16.  The  Company  will  also  furnish  the  Contractor's 
employ^  ...  a  rate  of  one  cent  per  piEissenger 
mile,  .  •  •  and  return  those  who  have  worked  until 
the  completion  of  contract  at  the  same  rate.  Passengers 
carried  at  less  than  tariff  rates  will  be  required  to  assume 
all  risk  of  accidents  to  person  and  baggage.  The  plan  of 
movement  of  these  employ^  and  freight  is  to  be  ac- 
cording to  rules  of  the  General  Freight  and  Passenger 
Agent. 

"17.  The  Company  will  also  secure  for  the  Contractor 
similar  rat^  over  the  Santa  Fe  Company's  Coast  lines, 
on  Camp  and  Grading  Outfit,  in  carload  lots,  both  to  and 
from  the  work,  and  for  workmen  going  to  the  work  in 
lots  of  five  (5)  or  more." 
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After  the  work  covered  by  this  contract  had  been 
finished  it  was  agreed  that  the  Construction  Company 
should  continue  the  grading  of  the  road  further  to  the 
west,  upon  the  same  terms  and  conditions  as  those  stated 
in  the  former  contract,  save  that  the  prices  for  the  work 
were  increased,  and  it  was  provided  that  water  should  be 
delivered  at  the  end  of  track  free  of  cost,  except  for  car- 
hire,  and  that  men  and  supplies  should  be  hauled  free  on 
the  line  of  the  Arizona  &  California  Railroad,  between 
the  A.  and  C.  Junction  and  the  end  of  track.  This  sup- 
plementary agreement,  which  was  evidenced  by  letters 
exchanged  in  November,  1905,  also  contained  an  express 
provision  'Hhat  the  company  shall  assume  no  obligation 
or  risk  in  case  of  accident  or  damage  to  men  and  supplies/' 

It  was  imder  these  conditions  that  in  Jime,  1907,  the 
Railroad  Company, — ^the  grading  having  been  done — ^took 
up  the  men,  outfit  and  supplies  of  the  Construction  Com- 
pany at  the  end  of  the  track  for  the  purpose  of  transporting 
them  to  Phoenix. 

It  is  alleged  in  the  complaint  that  the  transportation 
of  the  property  was  to  be  at  the  contract  rate  of  one  cent 
per  ton  mile  and  it  is  undisputed  that  this  was  less  than 
the  tariff  rates  of  the  Railway  Company  accorded  to  the 
general  pubUc. 

It  is  the  established  doctrine  of  this  court  that  common 
carriers  cannot  secure  immunity  from  liability  for  their 
negligence  by  any  sort  of  stipulation.  Railroad  Company 
V.  Lfockwood,  17  Wall.  357;  Liverpool  Steam  Co.  v.  Phenix 
Insurance  Co.,  129  U.  S.  397;  Baltimore  &  Ohio  &c.  Railn 
way  Co.  V.  Vaigt,  176  U.  S.  498, 507;  Knott  v.  Botany  MiUs, 
179  U.  S.  69,  71 ;  The  Kensington,  18a  U.  S.  263, 268.  The 
rule  rests  on  broad  grounds  of  public  policy  justifying  the 
restriction  of  liberty  of  contract  because  of  the  public  ends 
to  be  achieved.  The  great  object  of  the  law  governing 
common  carriers  was  to  secure  the  utmost  care  in  the 
rendering  of  a  service  of  the  highest  importance  to  the 
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community.  A  carrier  who  stipulates  not  to  be  bound 
to  the  exercise  of  care  and  diligence  ''seeks  to  put  off  the 
essential  duties  of  his  employment."  It  is  recognized  that 
the  carrier  and  the  individual  customer  are  not  on  an 
equal  footing.  "The  latter  cannot  afford  to  higgle  or 
stand  out  and  seek  redress  in  the  courts.  ...  He 
prefers,  rather,  to  accept  any  bill  of  lading,  or  sign  any 
paper  the  carrier  presents;  often,  indeed,  without  know- 
ing what  the  one  or  the  other  contains.  In  most  cases,  he 
has  no  alternative  but  to  do  this,  or  abandon  his  busi- 
ness." Railroad  Company  v.  Lockwood,  supraj  pp.  378, 
379.  For  these  reasons,  the  common  carrier  in  the  prose- 
cution of  its  business  as  such  is  not  i)emiitted  to  drop  its  j 
character  and  transmute  itself  by  contract  into  a  mere 
bailee  with  right  to  stipulate  ag^unst  the  consequences  ' 
of  its  negligence. 

Manifestly,  this  rule  has  no  application  when  a  railroad 
company  is  acting  outside  the  performance  of  its  duty 
as  a  common  carrier.  In  such  case,  it  is  dealing  with 
matters  involving  ordinary  considerations  of  contractual 
relation;  those  who  choose  to  enter  into  engagements  with 
it  are  noi  at  a  disadvantage;  and  its  stipulations  even 
against  liability  for  its  own  neglect  are  not  repugnant  to 
the  requirements  of  its  public  service.  The  rule  extends 
no  further  than  the  reason  for  it.  It  is  apparent  that 
there  may  be  special  engagements  which  are  not  em- 
braced within  its  duty  as  a  common  carrier  although  their 
I>erformance  may  incidentally  involve  the  actual  trans- 
portation of  i)ersons  and  things,  whose  carriage  in  other 
circumstances  might  be  within  its  public  obligation.  BaU 
Hmore  &  Ohio  &c.  Railway  Co.  v.  Voigt^  176  U.  S.  498, 
and  cases  cited;  Northern  Pacific  Railway  Co.  v.  Adams ^ 
192  U.  S.  440;  Lmg  v.  Lehigh  VaUey  R.  R.  Co.,  C.  C.  A., 
2d  Circuit,  130  Fed.  Rep.  870. 

Thus  in  Baltimore  &  Ohio  die.  Railway  Co.  v.  Voigt, 
supra,  it  was  held  that  an  express  messenger  in  charge  of 
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express  matter  in  pursuance  of  the  contract  between  the 
express  company  and  the  railroad  company  was  not  a 
passenger  of  the  latter  within  the  meaning  of  the  rule  of 
Railroad  Company  v.  Lockwoody  supra;  that  he  was  not 
constrained  to  enter  into  the  contract  whereby  the  rail- 
road company  was  exonerated  from  liability  to  him  for 
its  negligence;  and  that  such  a  contract  did  not  contravene 
public  policy.  His  position  was  one  "created  by  an« agree- 
ment between  the  express  company  and  the  railroad  com- 
pany, adjusting  the  terms  of  a  joint  business — ^the. trans- 
portation and  delivery  of  express  matter.  His  duties  of 
personal  control  and  custody  of  the  goods  and  packages, 
if  not  performed  by  an  express  messenger,  would  have  to 
be  performed  by  one  in  the  immediate  service  of  the  rail- 
road company/'  It  was  clear  that  although  the  mes- 
senger was  actually  carried  on  the  train,  and  although  the 
railroad  company  received  compensation  in  connection 
with  its  contract  for  the  express  business,  his  relation  to 
the  railroad  company  was  "widely  different  from  that  of 
ordinary  passengers,"  and  there  was  no  justification  for 
extendinjg  the  doctrine  restricting  the  freedom  of  contract 
to  a  case  which  lay  entirely  outside  the  reason  which  sup- 
ported it. 

In  constructing,  improving  or  repairing  its  road,  and 
in  building  its  extensions  and  branches,  the  railroad  com- 
pany is  providing  facilities  for  its  service  as  a  common 
carrier,  but  of  course  is  not  acting  as  such.  It  may  do 
the  work  itself,  if  it  chooses,  or  it  may  make  it  the  subject 
of  contract  with  another.  In  the  latter  case  it  simply 
employs  an  appropriate  agency.  The  haulage  by  the  rail- 
road company  of  the  men,  appliances  and  supplies,  re- 
quired by  the  contractor  for  the  purpose  of  the  construc- 
tion or  improvement,  to  or  from  the  point  on  itg  line 
where  the  work  is  to  be  done,  is  merely  incidental  to  the 
work  itself.  The  cost  of  such  haulage  is  obviously  an  item 
of  expense  which  must  be  taken  into  account  in  fixing  the 
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terms  of  the  construction  contract,  and  in  providing  for  it 
over  its  own  line  the  railroad  company  may  adjust  the 
matter  with  the  contractor  as  it  sees  fit.  If  the  railroad 
company  did  the  work  directly  it  would  have  to  take  its 
employ^  and  the  necessary  outfit  to  the  place  of  work, 
and  it  may  undertake  to  do  the  like  for  the  contractor, 
^ther  free  of  charge  or  at  reduced  rates,  as  they  may  agree. 
Usually,  necessity  or  proper  convenience  required  an 
undertaking  by  the  railroad  company,  as  to  such  trans- 
I>ortation,  which  it  would  be  under  no  obligation  to  as- 
sume in  any  event  as  a  common  carrier.  Men  and  sup- 
plies must  be  put  down  and  taken  up  at  points  on  the 
line  where  there  is  no  regular  station  and  where  the  rail- 
road company  would  not  be  bound  to  accept  or  to  disr 
charge  freight  or  passengers.  In  a  case,  Uke  the  present 
one,  of  the  grading  of  an  extension  or  branch  line,  it  is 
convenient  that  the  track,  laid  as  the  roadbed  is  prepared 
for  it,  should  be  utilized  for  the  hauling  of  men  and  ma- 
terials to  a  point  as  near  as  possible  to  the  work,  although 
such  track  is  not  open  to  the  public  and  the  railroad  com- 
pany as  a  conmion  carrier  has  assumed,  as  yet,  no  obliga- 
tion for  general  transportation  over  it.  This  was  ob- 
viously contemplated  in  the  contract  in  question;  and  a 
construction  of  the  contract,  so  as  to  make  it  apply  only 
to  the  hauling  of  camp  and  grading  outfit  to  stations  to 
which  the  company  was  r^ularly  doing  business,  is  wholly 
inadmissible.  The  original  proposals  stated  that  the  Rail- 
way Company  hoped  "to  keep  the  end  of  the  track  within 
foxur  miles  of  the  nearest  grading  camp."  The  contract 
itself  provided  that  water  and  supines  should  "be  hauled 
to  end  of  track,  both  in  the  usual  manner  of  construc- 
tion tridns."  And,  after  providing  for  the  reduced  rates 
for  outfit,  suppUes  and  employes  from  all  points  on  the 
line  of  the  Railway  Company  and  for  the  return  of  the 
same  to  original  shipping  points  at  the  same  rates  on 
completion  of  the  work,  the  intent  is  shown  by  the  pro- 
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vision  immediately  following  that  the  Railway  Company 
should  secure  similar  rates  for  the  contractor  over  its  coast 
lines  ''on  camp  and  grading  outfit,  in  carload  lots,  both 
to  and  from  the  wprk.^^  In  the  supplementary  contract  it 
was  provided  that  men  and  supplies  should  be  hauled  ''  to 
the  end  of  track  free/'  with  the  provision  that  this  should 
only  apply  on  the  line  of  the  Arizona  and  California  Rail- 
road,-that  is,  ''between  A.  and  C.  Junction  and  the  end 
of  the  track."  When  the  work  was  done,  the  men  and 
outfit  were  actually  taken  up  by  the  Railway  Company 
some  twelve  miles  beyond  the  last  regular  station  on  the 
branch  line.  The  parties  plainly  intended  that  the  camp 
and  grading  outfit  should  be  transported  for  the  benefit 
of  the  contractor  as  near  to  the  work  as  it  reasonably 
could  be,  and  without  regard  to  regular  stations,  and 
that  it  i^ould  be  removed  in  the  same  way  when  the 
grading  was  completed. 

It  is  clear  that  in  dealing  with  transportation  of  this 
character  over  its  own  road,  in  connection  with  construc- 
tion or  improvement,  a  railroad  company  is  not  acting  in 
the  performance  of  its  duty  as  a  common  carrier,  and  the 
arrangement  for  free  or  reduced-rate  carriage  for  the  nec- 
essary materials  and  men  used  in  the  work,  when  it  is  a 
part  of  the  contract,  entered  into  in  good  faith  and  not  as 
a  subterfuge,  is  not  obnoxious  to  the  provisions  of  law 
prohibiting  departures  from  the  published  tariffs,  for  the 
reason  that  such  an  agreement  lies  outside  the  policy  of 
these  provisions.  See  Matter  of  BaHroadrTelegraph  Conr 
tracts,  12  I.  C.  C.  Rep.  10,  11. 

The  parties  then  were  free  to  make  their  own  bargain 
as  to  this  transportation  and  the  liability  which  should 
attach  to  it.  There  is  no  rule  of  public  policy  which  denies 
effect  to  their  expressed  intention,  but  on  the  contrary  as 
the  matter  lies  within  the  range  of  permissible  agreement, 
the  highest  public  policy  is  found  in  the  enforcement  of 
the  contract  which  was  actuafiy  made.    Undoubtedly,  it 
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is  not  to  be  lightly  concluded  tjiat  the  Railway  Company 
has  been  relieved  from  liability  for  its  neglect,  but  on  the 
other  hand,  if  this  was  the  agreement  as  fairly  interpreted, 
it  is  not  to  be  arbitrarily  overridden.  The  parties  were  on 
an  equal  footing.  The  risk  of  loss  or  damage  to  the  grad- 
ing outfit  or  supplies  from  any  cause  while  being  trans- 
ported over  the  line  of  the  Railway  Company,  could  be 
assumed  by  one  party  or  the  other  as  they  saw  fit.  This 
risk  was  an  item  which  naturally  would  enter  into  the  cal- 
culations of  the  parties  with  respect  to  the  rate  to  be 
charged  by  the  Railway  Company.  We  are  not  at  liberty 
to  revise  the  contract,  and  the  question  simply  is  whether 
the  stipulation  against  liability  in  view  of  the  reduced 
rates  covered  all  losses,  those  which  might  be  due  to  the 
carrier's  neglect  as  well  as  others. 

We  entertain  no  doubt  as  to  what  the  parties  meant. 
The  limitations  upon  the  liability  of  the  Railway  Company 
were  first  fully  stated  in  the  call  for  proposals  and  when  the 
bid  was  accepted  in  accordance  with  the  terms  of  the  call, 
the  same  limitations  were  inserted  in  the  contract.  Thus, 
it  was  provided  with  respect  to  the  supplies  to  be  hauled  to 
the  end  of  track,  "All  risk  of  loss  or  damage  to  be  borne  by 
the  Contractor;"  again,  as  to  the  camp  and  grading  out- 
fits and  supplies;  "All  movements  of  goods  at  less  than 
tariff  rates  to  be  at  consignee's  risk  of  loss  and  damage;" 
and  with  regard  to  the  employ^;  "Passengers  carried  at 
less  than  tariff  rates  will  be  required  to  assmne  all  risk  of 
accident  to  person  and  baggage."  Further,  in  the  supple- 
mental agreement,  it  was  stipulated:  "the  Company  shall 
assmne  no  obligation  or  risk  in  case  of  accident  or  damage 
to  men  and  supplies."  When  we  consider  the  circimi- 
stances  of  the  parties  and  the  objects  of  the  contract,  we 
cannot  escape  the  conclusion  that  these  reiterated  state- 
ments evidence  the  intention  to  deal  comprehensively  with 
aU  the  risks  incident  to  the  transportation,  not  excluding 
the  obvious  risk  of  loss  by  reason  of  some  neglect  in  the 
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operation  of  the  road.  The  contract  was  between  two 
corporations  and  dealt  with  the 'familiar  transactions  of 
their  everyday  concerns.  The  stipulations  are  in  the  terse 
language  of  business  men.  The  supplemental  contract  is 
contained  in  an  informal  letter.  And,  when  ^'all  risk  of 
loss  or  damage"  is  spoken  of,  and  it  is  provided  that  the 
Railway  Company  shall  assume  ''no  obligation  or  risk  in 
case  of  accident  or  damage,"  it  is  evident  that  they  are 
looking  at  the  matter  from  a  busiaess  standpoint  and  are 
bargaining  for  a  reduced  rate  to  be  charged  by  the  Railway 
Company  on  the  one  hand  and  an  assumption  of  the  entire 
risk  of  the  transportation  by  the  Construction  Company 
on  the  other.  It  is  true  that  general  words  of  exemption 
have  often  been  found  insufficient  to  cover  injuries  due  to 
negligence,  and  a  rule  imposing  such  a  limitation  upon 
their  efifect  has  manifest  propriety  in  those  jurisdictions 
where  common  carriers,  acting  as  such,  are  allowed  to 
stipulate  against  the  consequences  of  their  neglect  if  this 
is  done,  in  explicit  terms.  But  here,  to  repeat,  we  are 
entirely  out  of  the  domain  governed  by  the  rule  of  public 
policy  affecting  common  carriers,  and  the  agreement  must 
be  takea  according  to  its  actual  intent. 

It  will  be  observed  that  the  limitation  from  liability  was 
to  apply  to  the  workmen  as  well  as  to  the  goods.  We  do 
not  need  to  inquire  as  to  the  effect  of  such  an  exemption 
in  the  case  of  a  workman  who  had  not  assented  to  it.  But 
the  provisions  as  to  the  workmen  throw  light  upon  the 
intent  of  the  parties  with  respect  to  the  property.  In  the 
supplemental  contract  both  men  and  supplies  were  grouped 
in  one  stipulation  for  immunity.  The  Railway  Company, 
however,  would  not  have  been  liable  in  any  event  for  in- 
juries to  the  workmen  save  in  case  of  negligence;  and  in 
bargaining  for  a  limitation  of  liability  as  to  the  workmen, 
they  evidently  had  negligence  in  view.  The  word  "ac- 
cident" in  this  connection  was  manifestly  used  in  its 
popular  sense  and  not  as  limited  to  occurrences  beyond  the 
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carrier's  control.  Further,  it  will  be  remembered,  that 
in  the  supplemental  contract,  free  haulage  was  given  over 
the  branch  line  and  the  stipulation,  therein  repeated,  was 
certainly  to  protect  the  carrier  from  a  liability,  in  the  case 
of  injiuy  to  the  workmen,  which  otherwise  would  attach; 
that  is,  a  liability  for  negligence. 

This  point  was  recognized  by  the  court  in  Railroad  Camr 
pany  v.  Lockwood,  17  Wall.  357,  which  involved  the  obliga- 
tion of  a  common  carrier.  Tlie  contract  for  exemption 
from  liability  was  general,  but  it  related  to  a  drover  ac- 
companying his  cattle  (who,  notwithstanding  that  he 
had  a  pass,  was  held  to  be  a  passenger  for  hire)  as  well  as 
to  the  cattle  themselves;  and  with  respect  to  the  drover, 
it  was  assumed  in  the  course  of  the  opinion  that  the  stipu- 
lation included  immimity  from  liability  for  the  company's 
negligence.  And  thus  the  court  was  brought  to  the  deci- 
sion of  the  question  whether  a  common  earner  could  be 
permitted  to  make  a  stipulation  of  that  sort.  The  court 
said:  ''It  is  strenuously  insisted,  however,  that  as  negli- 
gence is  the  only  ground  of  liability  in  the  carriage  of 
passengers,  and  as  the  contract  is  absolute  in  its  terms,  it 
must  be  construed  to  embrace  negligence  as  well  as  acci- 
dent, the  former  in  reference  to  passengers,  and  both  in 
reference  to  the  cattle  carried  in  the  train.  As  this  argu- 
ment seems  plausible,  and  the  exclusion  of  a  liability  em- 
braced in  the  terms  of  exemption  on  the  ground  that  it 
could  not  have  been  in  the  mind  of  the  parties  is  somewhat 
arbitrary,  we  will  proceed  to  examine  the  question  before 
propounded,  namely,  whether  common  carriers  may  excuse 
themselves  from  liabiUty  for  n^gence"  (id.,  pp.  362, 
363). 

The  question  as  to  the  fair  interpretation  of  language 
such  as  is  used  in  the  present  case,  where  the  railroad  com- 
pany is  acting  outside  the  performance  of  its  duty  as  a 
common  carrier  was  considered  by  the  Circuit  Court  of 
Appeals  in  the  Second  Circuit  in  Long  v.  Lehigh  Valley 
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R.  Co.f  130  Fed.  Rep.  870.  That  was  the  case  of  an  express 
messenger  who  was  injured  while  employed  as  such  in  an 
express  car  on  one  of  the  defendant's  trains^  owing  to  the 
negligence  of  the  defendant's  employ^.  His  contract 
with  the  express  company  contained  a  provision  that  he 
assumed  ''all  risk  of  accidents  and  injuries"  to  himself 
''arising  out  of  such  employment/'  and  that  he  released 
the  express  company  and  the  transportation  lines  on  which 
he  was  to  render  service  from  any  claims  "arising  out  of 
any  such  accidents  or  injuries"  that  might  happeA  to  him 
while  so  employed.  Circuit  Judge  Wallace  in  delivering 
the  opinion  of  the  court,  after  referring  to  Baltimore  & 
Ohio  &c.  By.  Co.  v.  Voigt,  176  U.  S.  498,  said:  "It  is  said 
that  the  contract  in  that  case  in  terms  included  among  the 
risks  assumed  by  the  express  messenger  accidents  and 
injuries  occasioned  by  negligence,  while  the  contract  here 
does  not;  and  it  is  urged  that,  in  the  absence  of  such  a 
stipulation,  the  contract  should  be  construed  not  to  extend 
to  that  class  of  accidents  or  injuries.  This  contention 
would  doubtless  be  sound  if  the  parties  contracting  had 
not  been  treating  on  terms  of  equality,  as  is  the  case  be- 
tween a  conmion  carrier  and  a, shipper  of  goods  or  a  pas- 
senger. But  when  this  is  not  the  case,  and  no  rule  of  pub- 
lic policy  forbids  a  contract  by  which  one  of  the  parties  is 
exonerated  from  any  risk  arising  from  negligence,  there  is 
no  reason  why  the  ordinary  rules  of  construction  should 
not  obtain,  and  the  contract  be  given  effect  according  to 
the  intention  of  the  parties.  The  observations  of  this  court 
in  McCarmick  v.  Shippy,  124  Fed.  Rep.  48, 69  C.  C.  A.  568, 
are  appropriate:  'There  is  no  question'  of  public  policy 
involved  in  this  contract,  as  in  the  case  of  a  common 
carrier.  It  is  well  settled  that  the  parties  in  such  a  case 
have  the  right  to  provide  by  apt  language  against  liability 
for  negligence.  .  .  •  Hie  clause  must  be  interpreted 
to  include  loss  through  negligence,  because  for  loss  not 
arising  from  negligence  he  would  not  be  liable/ 
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''So,  in  th]0  case,  the  defendant,  being  merely  a  private 
carrier  in  respect  to  the  plaintiff,  owed  him  merely  the 
duty  of  ordinary  care,  and  could  only  have  been  fiable  to 
him  for  injuries  arising  from  negligence,  and  the  release 
made  in  advance  must  have  contemplated  accidents  and 
injuries  of  that  character.  In  BatM  v.  Raibroad  Company, 
147  Massachusetts,  255,  S.  C,  17  N.  E.  Rep.  633,  the 
agre^:nent  between  the  express  messenger  and  the  express 
company  was  that  the  former  'will  assume  all  risk,  and 
[of]  accidents  and  injuries  resulting  therefrom,  and  will 
hold  said  company  free  and  discharged  from  all  claims 
and  demands  in  any  way  growing  out  of  any  injuries 
received  by  him  while  so  riding.'  In  Homier  v.  Badbroad 
Company,  156  Massachusetts,  506, 31  N.  E.  Rep.  652,  the 
plaintiff  was  an  expressman,  and  had  agreed  that,  in  con- 
sideration of  the  company's  allowing  him  to  ride  in  baggage 
cars  on  its  trains,  he  would  'assume  all  risk  of  accidents 
and  injuries  resulting  therefrom.'  In  both  cases  the  lan- 
guage of  the  contract,  although  not  expressly  including 
injuries  or  accidents  by  n^Iigence,  was  construed  to  re- 
lieve the  railroad  company  from  liability  for  injuries  by 
negligence.  In  Chicago  <kc.  B.  Co.  v.  Wallace,  66  Fed.  Rep. 
506,  S.  C,  14  C.  C.  A.  257,  8.  C,  24  U.  S.  App.  589, 8.  C, 
30  L.  R.  A.  161,  the  language  of  the  contract  was  as  gen- 
eral as  it  is  in  the  present  case,  and  the  railroad  company 
was  exonerated  from  liability"  (130  Fed.  Rep.  p.  873). 

We  see  no  ground  whatever  for  the  conclusion  that  it 
was  not  the  intention  of  the  parties  to  give  the  Railroad 
Company  immunity  from  n^gl^ence  in  the  case  of  the 
workmen,  and  in  view  of  the  provisions  and  purpose  of 
the  contract  it  cannot  be  held  that  they  had  a  different 
intuition  with  respect  to  the  camp  and  grading  outfit 
and  supplies.  When  they  agreed  that  all  movement  of 
this  property  at  less  than  tariff  rates  should  be  at  the  risk 
of  the  Construction  Company  and  later  in  the  supple- 
mental  contract   that   the  Railway   Company  should 
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assume  '^no  obligation  or  risk"  in  the  case  of  damage  to 
supplies,  we  think  it  clear  that  they  meant  to  cover  the 
entire  transportation  risk,  with  respect  to  this  property 
and  that  losses  such  as  occurred  in  this  case,  whether  or 
not  attributable  to  the  negligence  of  the  Railway  Company 
were  within  the  stipulated  immunity. 

It  is  therefore  unnecessary  to  discuss  the  assignments 
of  error  which  are  based  upon  the  ruling  of  the  court  with 
respect  to  the  submission  to  the  jury  of  the  question  of 
negligence.  Our  conclusion  is  that,  upon  the  facts  dis- 
closed at  the  trial,  the  Railway  Company  was  ^ititled 
to  a  direction  of  a  verdict  in  its  favor,  and  the  judgment 
sustaining  the  recovery  by  the  Construction  Company 
must  therefore  be  revised. 

The  judgment  is  reversed  and  the  case  remanded  to  the  Stir 
preme  Court  of  the  State  of  Arizona  as  the  euccesaor 
of  the  Territorial  Supreme  Court,  for  such  further  pro- 
ceedings as  may  not  he  iiiconsistent  with  this  opinion. 


GEORGE  A.  FULLER  COMPANY  v.  McCLOSKEY. 

EBBOB  TO  THE  COUBT  OF  APPEAIA  OF  THB  DIST^CT  OF 

COLUMBIA. 

No.  176.    Submitted  March  7,  1913.— Decided  April  7,  1913. 

The  averments  in  the  declaration  when  taken  together,  held  sufficient 
to  allow  proof  of  n^gence  on  the  paH  of  one  defendant,  although 
one  specific  charge  related  exclusively  to  the  other  defendant  as  to 
whom  the  case  was  dismissed. 

A  modification  of  the  requested  charge  so  as  to  make  it  conform  to  the 
facts  of  the  case,  held  in  this  case  not  to  have  been  error,  the  juiy 
having  been  properly  instructed  by  the  court  on  the  subject  of  con- 
tributory negligence. 

A  variance  between  proof  and  declaration  should  be  caUed  to  tha 
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attention  of  the  trial  oourt  when  the  declaration  can  be  met  by  an 
immediate  amendment. 

A  contractor  erecting  a  building  arranged  with  another  and  independent 
contractor  who  was  putting  in  the  elevator  to  use  and  control  the 
elevator  and  an  operator  therefor  before  it  was  turned  over  to  the 
owner;  he  also  arranged  to  allow  his  own  suboontntctor  painting  the 
elevator  shaft  to  use  the  elevator  and  to  signal  when  and  where  the 
elevator  was  to  stop  to  let  the  employ^  off  and  take  them  on. 
Hdd  that  the  contractor  was  the  sole  master  and  was  responsible 
for  damages  sustained  by  an  employ^  of  the  subcontractor  resulting 
from  negligence  of  the  operator  in  failing  to  respond  to  signals 
properly  given  by  such  employ^ 

36  App.  D.  C.  595,  affirmed. 

The  facts,  which  involve  the  liability  of  a  contractor 
fon  personal  injuries  caused  by  negl^ence  in  operating 
an  elevator,  are  stated  in  the  opinion. 

Mr.  Edward  S.  Dumll,  Jr.,  for  plaintiff  in  enor: 
It  was  error  in  the  trial  court  to  decide,  as  matter  of 
law,  under  the  evidence,  that  the  elevator  boy  was  the  serv- 
ant of  the  Fuller  Company.  Staruiard  OH  Co.  v.  Ander- 
son,  212  U.  S.  215;  Byrne  v.  Kansas  City  B.  B.  Co., 
61  Fed.  Rep.  609;  PoweU  v.  Construction  Co.,  88  Tennessee, 
692;  The  EUon,  142  Fed.  Bep.  367;  Rmjorke  v.  White  Moss 
CoUiery  Co.,  L.  R.  2;  C.  P.  D.  205;  Murrie  v.  Cvrrie, 
L.  R.  6;  C.  P.  24;  Donovan  v.  Construction  Syndicate, 
1  Q.  B.  (1893)  629;  Wylie  v.  Palmer,  137  N.  Y.  248;  M(s 
Iriemey  v.  Delaware  &  Hudson  C.  Co.,  151  N.  Y.  411; 
Ddary  v.  Blodgett,  185  Massachusetts,  126;  D.,  L.  &  W.  R. 
Co.  V.  Hardy,  59  N.  J.  L.  35;  Parkhurst  v.  Swift,  31  Ind. 
App.  521;  Anderson  v.  Boyer,  156  N.  Y.  93;  Connor  v. 
Koch,  63  App.  Div.  (Sup.  Ct.  N.  Y.)  257.  See  also  Ches. 
&  0.  By.  Co.  V.  Howard,  178  U.  S.  153;  Ouy  v.  Dofnald, 
203  U.  S.  399. 

There  is  no  sufficient  allegation  of  negligence  against 
Uie  Fuller  Company  in  the  declaration,  nor  is  there  any  evi- 
dence sufficient  to  support  a  verdict  against  that  company. 


Digitized  by 


Google 


196  (X3T0BER  TERM,  1912. 

Argument  for  Plaintiff  in  Error.  228  U.  8. 

It  is  an  important  test  of  liability  whether  the  coinpany 
reserve  the  power  not  only  to  direct  what  shall  be  done, 
but  how  it  shall  be  done.  Railroad  Co.  v.  Hanning^  15 
Wall.  649;  Singer  Mfg.  Co.  v.  Bahn,  132  U.  S.  518;  Case- 
merd  v.  Brown,  148  U.  S.  622;  B.  &  0.  B.  B.  Co.  v.  Baugh, 
149  U.  S.  368.  See  also  Morgan  v.  Smith,  159  Massachu- 
dettSy  570;  Geer  v.  Darrow,  61  Connecticut,  220;  Charlock 
V.  Fred,  125  N.  Y.  357;  Bailey  v.  Troy  &  B.  B.  Co.,  57 
Vermont,  252;  Johnston  v.  Ott,  156  Pa.  St.  17. 

If  an  independent  contractor  is  employed  to  do  a  lawful 
act,  and  in  the  course  of  the  work  his  servants  conunit 
some  casual  act  of  wrong  or  negligence,  the  employer  is 
not  answerable.  2  Kent  Com.,  p.  260;  Beedie  v.  London 
&  N.  W.  B.  Co.,  4  Exch.  244,  256;  OverUm  v.  Freeman, 
11  C.  B.  867;  Gayfard  v.  Nichols,  9  Exch.  702,  707;  Peachy 
V.  Bawland,  13  C.  B.  182;  Forsyth  v.  Hooper,  11  Allen, 
419;  HiUiard  v.  Bichardson,  3  Gray,  "349;  Blake  v.  Ferris, 
1  Seld.  48;  Pack  v.  New  York,  8  N.  Y.  222;  De  Forrest  v. 
Wright,  5  Michigan,  368;  Painter  v.  Pittsburgh,  46  Pa.  St. 
213;  Eaton  v.  European  dk  N.  A.  B.  Co.,  59  Maine,  520; 
McCarthy  v.  Second  Parrish,  71  Maine,  318;  Cunningham 
V.  International  B.  B.  Co.,  51  Texds,  503;  King  v.  N.  Y. 
Cent.B.  Co.,  66  N.  Y.  181.  See  also  Schnurr  v.  Board  of 
Corners  of  Huntington  Co.,  22  Ind.  App.  188;  SvUivan  v. 
New  Bedford  Oas  &  Edison  Light  Co.,  190  Massachusetts, 
288;  Hooe  v.  Boston  &  N.  St.  By.  Co.,  187  Massachusetts, 
67;  Laugher  v.  PoirUer,  5  B.  &  C.  560;  Clark  v.  Hannibal 
&c.  B.  Co.,  36  Missouri,  202;  Haaser  v.  Metropolitan  BaUr 
road  Co.  27  Misc.  (N.  Y.)  538;  Blake  v.  Ferris,  5  N.  Y.  48; 
S.C,  55  Am.  Dec.  304. 

The  relation  between  parties  which  renders  one  liable 
to  third  persons  for  the  aqts  of  ne^igence  of  the  other 
must  be  that  of  superior  and  subordinate,  and  is  based 
on  the  control  which  the  superior  has  the  right  to  exercise 
over  the  acts  of  the  subordinate  in  the  performance  of  his 
duties,  and  an  employer  is  not  so  liable  for  the  acts  of  an 
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independent  contractor^  who  is  never  subject  to  such  con- 
trol, nor  is  he  liable  for  the  acts  of  the  employ^  and  serv- 
ants of  such  independent  contractor.  Caaement  v.  Brown, 
supra;  Rdbbina  v.  Chicago^  2  Black,  418,  and  4  Wall. 
657;  HiU  v.  Schneider  (N.  Y.,  1897),  13  App.  Div.  299; 
UppingUm  v.  City  of  New  York,  166  N.  Y.  222;  Boomer 
V.  WtBrur,  176  Massachusetts,  482;  Francis  v.  Johnson, 
127  Iowa,  391. 

The  burden  of  proof  was  on  the  plaintiff  to  show  that 
ihe  defendant  entered  into  the  contract  with  the  Mackay 
Company  to  operate  the  elevator  so  that  the  Mackay 
Company's  employes  might  stand  on  top  of  the  elevator, 
etc.  Pa.  B.  B.  Co.  v.  Jones,  165  U.  S-  333;  Tyler  v.  Pa. 
B.B.  Co.,  IS  App.  B.C.  SI. 

It  was  McCloskey's  duty  while  on  the  elevator  to  exer- 
cise proper  care  for  his  own  safety,  and  the  court  erred  in 
refusing  to  grant  the  defendant's  third  prayer  in  that  be- 
half.  BaHroad  Company  v.  Jones,  95  U.  S.  443. 

Assuming  that  there  was  any  evidence  tending  to  show 
that  Locke  was  the  servant  of  the  Fuller  Company,  the 
question  should  have  been  submitted  to  the  jury  to  decide 
under  all  the  evidence  under  proper  instruction.  DriscoU 
V.  Towle,  181  Massachusetts,  416;  D.,  L.  &  W.  B.  Co.  v. 
Hardy,  69  N.  J.  L.  36;  Daley  v.  Boston  &  Albany  B.  Co., 
147  Massachusetts,  101;  Connor  v.  Koch,  63  App.  Div. 
(Sup.  Ct.  N.  Y.)  267. 

Mr.  S.  V.  Hayden  and  Mr.  Hayden  Johnson  for  de- 
fendant in  error. 

Mb.  JusncB  Hughes  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  'Wilson  A.  McCloskey,  the 
defendant  in  error,  to  recover  damages  for  personal  in- 
juries caused  by  alleged  negligence  in  the  operation  of  an 
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elevator  in  the  Hibbs  Building  in  this  District.  At  the 
time  of  the  accident  McCloskey,  who  will  be  called  the 
plaintiff,  was  engaged  in  painting  the  elevator  shaft  and 
for  this  purpose  was  riding  on  top  of  the  elevator.  The 
action  was  brought  against  the  Otis  Elevator  Company, 
and  the  plaintiff  in  error,  George  A.  Fuller  Company. 
Without  objection,  a  verdict  was  directed  in  favor  of  the 
Otis  Elevator  Company,  but  the  case  against  the  George  A. 
Fuller  Company  was  submitted  to  the  jury  who  found 
a  verdict  in  favor  of  the  plaintiff.  The  judgment  on  this 
verdict  was  affirmed  by  the  Court  of  Appeals  of  the  Dis- 
trict and  the  case  comes  here  on  writ  of  error.  35  App. 
D.  C.  595. 

The  facts  appearing  upon  the  trial  are  succinctly  stated 
in  the  opinion  of  the  court  below,  in  which  the  George 
A.  Fuller  Company  is  described  as  the  defendant,  as 
follows: 

"The  defendant  company  contracted  with  li^^lliam  B. 
EQbbs  to  erect  for  him  an  office  building  on  15th  Street 
is  this  city.  The  work  was  to  be  completed  by  a  time 
certain.  This  contract  did  not  include  the  installation  of 
an  elevator.  That  work  was  provided  for  in  a  contract 
between  Hibbs  and  the  Otis  Elevator  Company.  The 
elevator  company  installed  its  elevator  long  before  the 
completion  of  the  building.  This  elevator,  down  to  the 
time  of  the  injury  to  the  plaintiff,  had  not  been  turned 
over  to  the  owner  of  the  building,  but  was  operated  by  an 
employ^  of  the  Otis  Company,  who  was  paid  and  gener- 
ally controlled  by  that  company.  After  its  installation 
the  defendant  company  entered  into  an  arrangement  with 
the  elevator  company  by  which  it  became  entitled  to  use 
this  elevator  in  the  prosecution  of  its  work,  paying  to 
the  elevator  company  three  dollars  per  day,  which  was 
to  covier  the  wages  of  the  caretaker  or  operator  aforesaid, 
the  Otis  Company  reserving  the  primary  right  to  use 
the  elevator.     Under  this  arrangement  the  defendant 
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company  was  to  have  no  control  over  the  elevator  operator 
other  than  to  notify  hun  when  to  start  and  when  to  stop 
his  machine. 

''The  defendant  company  entered  into  a  subcontract 
with  the  Robert  E.  Mackay  Company  of  New  York  for 
the  painting  required  by  its  contract  with  Mr.  Hibbs. 
The  plaintiff  was  an  employ^  of  the  Mackay  Company. 
The  elevator  diaft  was  included  in  this  subcontract. 
To  paint  this  it  was  of  course  necessary  that  some  means 
be  provided  whereby  workmen  could  ascend  and  descend 
the  shaft.  Therefore  the  Mackay  Company  entered  into 
an  agreement  with  the  defendant  company  by  which  the 
d^endant  company  agreed  to  furnish  the  Mackay  Com- 
I>anyy  for  use  in  painting  said  shaft'  elevator,  power  and 
operator  at  any  time  that  the  elevator  company  or  the 
d^endant  company  did  not  want  them.  Nothing  what- 
ever was  said  about  the  arrangement  between  the  elevator 
company  and  the  defendant  company,  the  agreement 
between  the  Mackay  and  the  defendant  company  proceed- 
ing upon  the  theory  that  the  equipment  and  elevator  were 
under  the  control  of  the  defendant  company.  The  Mac- 
kay Company  was  not  to  have,  and  in  fact  did  not  have, 
any  control  over  the  operator  other  than  to  direct  him 
when  to  start  and  when  to  stop  his  elevator  while  thus 
temporarily  used  as  a  movable  staging. 

''Upon  the  day  of  the  accident  plaintiff  and  another 
workman  were  on  the  roof  of  the  elevator  touching  up 
the  walls  of  the  shaft.  They  had  worked  down  until 
the  floor  of  the  car  was  on  a  level  with  the  first  floor 
of  the  building.  To  finish  the  walls  of  the  diaf t  between 
the  first  and  second  floors  of  the  building,  the  space  then 
occupied  by  the  body  of  the  car,  it  became  necessary  to 
get  under  the  car.  To  do  this  it  was  necessary  for  the 
painters  to  be  taken  to  the  next  or  second  floor  landing. 
The  plaintiff  was  standing  on  the  rim  or  ledge  around 
the  top  of  the  car  and  facing  the  centre  of  the  car.   He  had 
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a  paint  box  and  brush  in  his  hands.  The  oth^  painter 
was  on  another  side  of  the  top  with  his  back  to  the  plaintiff. 
This  rim  or  ledge  was  about  mx  and  one-half  inches  wide. 
Plaintiff  called  to  the  elevator  operator  to  take  him  and 
the  other  painter  up  to  the  second  floor  and  let  them 
off  there.  There  was  evidence  before  the  jury  that  when 
the  car  had  reached  a  point  where  plaintiff  had  directed 
that  it  be  stopped,  the  car  paused  and  suddenly  started 
again,  throwing  plaintiff  off  his  balance,  which  he  was 
imable  to  regain  until  the  car  has  reached  the  fifth  floor, 
where  he  was  caught  in  the  weights  which  passed  the 
car  at  that  point." 

The  contention  based  upon  the  asserted  insufficiency  of 
the  declaration  ia  without  merit.  So  far  as  appears  the 
evidence  was  received  without  any  objection  upon  this 
ground,  and  the  assignment  of  error  rests  solely  upon  the 
refusal  of  the  trial  court  to  grant  a  general  prayer  that  the 
court*  should  instruct  the  jury  that  "imder  the  pleadings 
and  all  the  evidence  "  their  v^*dict  should  be  for  the  Fuller 
Company.  It  is  urged  that  there  is  no  sufficient  averment 
of  the  negligence  of  this  company  and  attention  is  directed 
to  the  allegation  of  the  declaration  that  the  plaintiff 
''requested  the  said  defendant,  Otis  Elevator  Company, 
its  servants  and  employ^  to  stop  said  elevator  at  the 
second  floor,  so  that  he  might  get  off  and  alight  therefrom.'' 
It  is  manifest,  however,  from  the  other  allegations  of  the 
declaration  that  the  plaintiff  intended  to  charge,  and  did 
charge,  negligence  on  the  part  of  both  defendants.  The 
attention  of  the  trial  court  was  not  called  to  any  particular 
in  which  the  declaration  was  deemed  to  be  insufficient  as 
against  the  Fuller  Company  and  no  mention  was  made  of 
the  specific  point  now  raised.  If  this  point  had  been  sug- 
gested it  is  apparent  that,  in  view  of  the  allegations  con- 
tained in  the  declaration,  such  variance  as  there  was 
between  pleading  and  proof  could  properly  have  been 
met  by  an  immediate  amendment  and  the  case  could 
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then  have  been  submitted  to  the  jury  precisely  as  it  was 
submitted. 

It  is  also  assigned  as  error  that  the  trial  court  improperly 
modified  one  of  the  requests  of  the  Fuller  Company  for 
instruction  upon  the  subject  of  contributory  negligence. 
The  reauested  instruction  with  the  modification  made  by 
the  trial  court,  which  appears  in  the  words  itahcized,  was 
as  follows:  "If  the  Jury  find  froni  all  the  evidence  that 
the  accident  to  the  plaintiff  was  occasioned  wholly  or  in 
part  by  reason  of  the  fact  that  he  had  placed  himself  in  an 
exposed  and  dangerous  position  on  ttie  ledge  around  the 
top  ot  the  elevator  car,  wiOi  reference  to  obeying  the  signals 
to  stop  at  the  second  floor,  if  you  find  such  signals  were  given 
when  he  might  readily  have  placed  himself  in  a  safe  and 
secure  position,  the  verdict  should  be  for  the  defendant 
the  George  A.  Fuller  Company,  regardless  of  any  supposed 
negUgence'on  the  part  of  the  elevator  operator  and  regard- 
less ofwhether  the  operator  was  a  servant  of  the  Fuller 
Company  or  not."  The  court  imdoubtedly  added  these 
words  because  the  evidence  showed  that  the  plaintiff  had 
asked  the  operator  to  stop  at  tfiie  second  floor  and  there 
was  no  danger  from  the  weights  imtil  the  elevator  reached 
the  fifth  floor.  The  fact  that  the  plaintiff  intended  to  go 
only  to  the  second  floor  and  had  signaled  accordingly  was 
properly  to  be  taken  into  consideration  in  passing  upon 
the  question  whether  in  the  circumstances  he  acted  with 
reasonable  prudence.  The  court  in  other  portions  of  the 
charge  correctly  instructed  the  jury  on  the  subject  of 
contributory  negligence  and  there  is  not  the  slightest 
ground  for  the  conclusion  that  there  was  any  doubt  as  to 
the  meaning  of  the  court  in  the  words  used  in  modifying 
the  defendant's  request,  or  that  any  prejudicial  error  was 
committed. 

The  principal  argument  for  reversal  is  based  on  the 
ruling  of  the  trial  court  that  Locke,  the  operator  of  the 
elevator,  was  the  servant  of  the  Fuller  Company.    The 
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court  below  approved  this  ruling  and  we  find  no  error  in 
its  conclusion.  So  far  as  Locke's  employment  was  con- 
cerned, there  was  no  dispute  as  to  any  matter  of  fact  and 
the  question  of  the  liability  of  the  Fuller  Company  for  his 
negligence,  if  he  was  negligent  in  the  operation  of  th^ 
elevator,  was  one  of  law.  It  cannot  be  said  that,  imder 
the  arrangement  between  the  Fuller  Company  and  the 
Mackay  Company,  Locke  was  transferred  to  the  em- 
ployment of  the  latter.  The  Fuller  Company  had  con- 
tracted for  the  construction  of  the' building.  It  had  made 
a  subcontract  with  the  Mackay  Company  which  covered 
the  painting  of  the  elevator  shaft.  It  was  convenient  in 
doing  this  that  the  top  of  the  elevator  should  be  used  as  a 
movable  platform.  But  the  Fuller  Company  needed 
the  elevator  from  time  to  time  for  other  purposes;  and  it 
was  important  to  it  that  the  elevator  ^shaft  should  be 
kept  free  of  obstructions  and  that  the  elevator  should 
continue  to  be  at  its  command.  Accordingly,  the  Fuller 
Company  agreed  to  furnish  to  the  Mackay  Company  the 
use  of  the  elevator  and  the  service  of  the  operator,  for  a 
specified  sum  per  hour,  when  the  elevator  was  not  other- 
wise required.  The  Fuller  Company  was  thus  aiding  in 
the  prosecution  of  the  work  which  it  had  contracted  with 
the  owner  of  the  building  to  perform,  and  in  providing  the 
use  of  a  facility  to  a  subcontractor  it  seciu^  the  doing  of 
the  work  at  the  smallest  inconvenience  to  itself.  It  must 
be  concluded  that  the  operating  of  the  elevator  under 
this  arrangement  with  the  Mackay  Company  was  an 
operating  of  it  by  the  Fuller  Company.  It  is  true  that 
the  employes  of  the  Mackay  Company  were  to  give  the 
signals  for  starting  and  stopping  the  elevator,  but  this 
did  not  make  the  operator  who  received  them,  the  servant 
of  the  Mackay  Company.  These  signals  simply  notified 
him  as  to  what  was  required  from  time  to  time  in  the  course 
of  the  service  which  the  Fuller  Company  had  agreed  to 
provide. 
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The  court  bdow  followed  the  decision  of  this  court  in 
the  case  of  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215. 
There  the  plaintiff  was  employed  as  a  longshoreman  by  a 
master  stevedore,  who  was  acting  under  a  contract  with 
the  defendant,  the  Standard  Oil  Company,  in  loading 
a  ship  with  oil.  The  plaintiff  was  working  in  the  hold 
where,  without  fault  on  his  part,  he  was  struck  by  a  load 
of  cases  containing  oil  which  was  unexpectedly  lowered. 
The  ship  was  alongside  a  dock  belonging  to  the  defendant, 
and  the  cases  of  oil  were  conveyed  from  the  dock  to  the 
hatch  by  means  of  tackle,  guy  ropes  and  hoisting  ropes 
furnished  and  rigged  by  the  stevedore.  The  motive  power 
was  suppUed  by  a  winch  and  drum  owned  by  the  defend- 
ant and  placed  on  its  dock.  The  work  of  loading  was  done 
by  employes  of  the  stevedore  except  that  the  winch  was 
operated  by  a  winchman  in  the  general  employ  and  pay 
of  the  defendant.  The  stevedore  paid  the  defendant  an 
agreed  sum  for  the  hoisting.  The  winch  was  placed  where 
it  was  impossible  to  determine  the  proper  time  for  hoisting 
and  lowering  the  cases  of  oil,  and  the  winchman  necessarily 
depended  upon  signals  from  an  employ^  of  the  stevedore 
stationed  on  the  deck  of  the  ship.  The  negligence  con- 
sisted in  lowering  a  draft  of  cases  before  the  signal  was 
received.  The  court  held  that  the  winchman  remained 
the  servant  of  the  defendant  and  affirmed  a  judgment 
recovered  against  the  defendant  for  his  negligence.  With 
respect  to  the  argument  based  on  the  fact  that  the  winch 
was  to  be  operated  for  the  stevedore,  according  to  the 
orders  of  his  employes,  Mr.  Justice  Moody,  in  delivering 
the  opinion  of  the  court,  said:  ''Much  stress  is  laid  upon 
the  fact  that  the  winchman  obeyed  the  signals  of  the  gang- 
man,  who  represented  the  master  stevedore,  in  timing 
the  raising  and  lowering  of  the  cases  of  oil.  But  when  one 
large  general  work  is  xmdertaken  by  different  persons, 
doing  distinct  parts  of  the  same  imdertaking,  there  must 
be  cooperation  and  coordination,  or  there  wiU  be  chaos. 
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The  giving  of  the  signals  under  the  circumstances  of  this 
case  was  not  the  giving  of  orders,  but  of  information,  and 
the  obedience  to  those  signals  showed  cooperation  rather 
than  subordination,  and  is  not  enough  to  show  that  there 
has  been  a  change  of  masters"  (id.,  p.  226). 

In  the  present  case,  the  Fuller  Company  obtained  the 
use  of  the  elevator,  and  the  operator,  from  the  Otis  (Com- 
pany, and  paid  therefor.  But  the  Otis  Company  had 
nothmg  to  do  with  the  arrangemeni  with  the  IV^kay 
Company.  To  this  transaction,  and  to  the  employing  of 
the  top  of  the  elevator  as  a  movable  platform  for  the 
painters,  the  Otis  Company  was  a  stranger.  The  Fuller 
Company,  having  obtained  the  use  of  the  elevator,  agreed 
to  supply  it  to  the  Mackay  Company  and  imdertook  to 
furnish  that  company  the  necessary  service  in  operating 
it;  it  asserted  control  for  this  purpose,  and  assumed  the 
duty  of  operating  with  proper  care. 

Jvdgment  affirmed. 


HEBERT  V.  CRAWFORD,  TRUSTEE,  AND 
LEBLANC. 

APPEAL  FBOM  THE  CIBCUIT  COUBT  OF  APPEALS  FOR  THE 
FIFTH  CIRCUIT. 

No.  83.    Submitted  December  9,  1912.— Decided  April  7,  1913. 

Whatever  may  be  the  legal  rights  of  one  claiming  legal  or  equitable 
title  to  an  asset,  the  fact  that  the  bankrupt  and  his  trustee  had 
physical  possession  thereof  gives  the  bankruptcy  court  control  of 
the  res  and  authority  to  administer  it. 

A  petition  to  determine  title  to  property  in  the  possession  of  the  bank- 
rupt and  hie  trustee  may,  as  in  this  case,  operate  as  an  attachment, 
and  thus  bring  the  property  into  the  custody  and  under  the  exclu- 
sive jurisdiction  of  the  bankruptpy  court. 
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A  finding  in  a  sumniaiy  proceeding  that  the  trustee  has  received 
physical  possession  of  the  property  involved  is  concludve  against 
him  and  is  not  subject  to  collateral  attack  by  third  persons.  NMe  v. 
Uiwm  River  Logging  Company ,  147  U.  S.  173. 

While  the  state  court  has  jurisdiction  to  determine  as  between  partners 
whether  one  is  entitled  to  use  the  assets  of  his  partnership  to  satisfy 
an  order  made  in  a  summary  proceeding  in  the  bankruptcy  court, 
and  also  whether  the  receiver  received  the  same,  it  may  not  deter- 
mine title  to  properjby  in  the  possession  of  the  trustee  or  who  is  en- 
titled to  possession  thereof. 

The  facts,  which  involve  the  rights  of  the  trustee  in 
bankruptcy  and  others  in  a  crop  of  rice  grown  by  the 
bankrupt  and  the  jurisdiction  of  the  state  and  Federal 
Goin-ts  of  the  controversies  arising  thereover,  are  stated 
in  the  opinion. 

Mr.  Frederick  S.  Tyler  and  Mr.  A.  D.  Lipscomb  for 
appellants. 

Mr.  Horace  Chilton  and  Mr.  U.  F.  Short  for  appellees. 
Mr.  Justice  Lamar  deUvered  the  opinion  of  the  court. 

This  conflict  of  jurisdiction,  between  state  court  and 
Bankruptcy  Court,  with  injunction  and  counter-injunction, 
grew  out  of  a  controversy  as  to  who  was  in  possession  of 
a  crop  of  rice,  when  Moore  &  Bridgeman,  who  had  planted 
it,  filed  their  petition  on  July  16,  1906,  to  be  adjudged 
bankrupts.  If  the  rice  was  then  in  their  possession  the 
Bankruptcy  Court  had  jurisdiction  to  administer  it  as  assets 
of  the  estate,*  and  to  detennine  all  claims  to  the  property. 
BabbitLv.  Butcher,  216  U.  S.  102.  Bryan  v.  Bemheimer, 
181  U.  S.  188.    Bardes  v.  Hawarden  Bank,  178  U.  S.  524. 

The  firm  of  Beaumont  Mills  claimed,  however,  that, 
for  value  and  in  good  faith,  they  had  acquired  the  title 
and  possession  of  the  rice  on  June  15,  1906,  thirty  da}^ 
before  the  petition  in  bankruptcy  was  filed;  that  they  had 
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employed  Moore  &  Bridgeman  to  harvest  and  deliver  it, 
and  that  LeBlanc,  who  was  soon  thereafter  elected  trus- 
tee, used  labor,  teams  and  machinery  of  the  bankrupts  in 
harvesting  and  threshing  the  crop.  The  Beaumont  Mills 
paid  him,  as  trustee,  for  these  services  and  for  hauling 
and  delivering  the  rice  to  them  at  their  warehouse.  This 
they  claim  did  not  affect  the  jurisdiction  of  the  state  court 
of  any  controversy  as  to  the  ownership  and  possession  of 
the  crop. 

Creditors  of  the  bankrupts,  on  the  other  hand,  denied 
the  title  of  the  Beaumont  Mills,  insisting  that  the  crop 
belonged  to  Moore  &  Bridgeman,  and  that  the  delivery 
by  LeBlanc,  trustee,  was  a  conversion  to  his  own  use  and 
that  of  the  Beaumont  Mills,  of  which  firm  he  was  a  mem- 
ber. These  creditors  thereupon  instituted  summary  pro- 
ceedings in  the  Bankrupt  Court  to  charge  him  with  its 
value.  On  that  hearing  two  members  of  the  firm  of  Beau- 
mont Mills  were  sworn  and  testified  as  witnesses  in  his 
behalf.  The  District  Court  found  in  favor  of  the  creditors 
and  on  December  17, 1907,  entered  an  order  reciting  that 
the  rice  was  the  property  of  Moore  &  Bridgeman;  Uiat  it 
came  into  the  possession  of  LeBlanc,  as  trustee;  that  he 
improperly  deUvered  it  to  the  Beaumont  Mills  and  was 
chargeable  with  $11,651,  its  value.  The  court  thereupon 
directed  that  he  pay  that  sum  into  the  Registry  of  the 
court  within  ten  days.  That  judgment  was  affirmed 
(166  Fed.  Rep.  689). 

LeBlanc  was  without  fimds  with  which  to  comply  with 
this  order  and  claimed  that,  under  the  circumstances,  he 
had  the  right  to  withdraw  $11,651 — ^the  value  of  the  rice — 
from  the  f imds  of  the  Beaiunont  Mills  and  deposit  it  in  the 
Registry  of  the  court.  The  other  members  of  the  firm 
resisted  this  claim  and  accordingly  instituted  proceedings 
against  him  in  the  state  coiui;  to  prevent  his  carrying  his 
threat  into  execution.  In  March,  1909,  a  temporary 
injimction  was  issued  restraining  him  from  withdrawing 
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partnership  assets  for  the  purpose  of  paying  the  money 
iniiO  the  Bankrupt  Court. 

The  creditors  of  Moore  &  Bridgeman  contended  that 
th^y  were  not  concerned  with  the  suit  between  the  part- 
ners or  the  soiux^  from  which  LeBlanc  secured  the  money 
to  pay  the  judgment  rendered  against  him  on  December  17, 
1907.  They  therefore  pressed  for  a  compliance  with  that 
order,  and  to  avoid  attachment  for  contempt,  LeBlanc, 
in  disobedience  of  the  Injunction,  drew  $11,651  from  the 
bank  account  of  the  Beaumont  Mills,  paid  the  firm's 
money  to  the  clerk  of  the  Bankrupt  Court,  who  deposited 
it  with  the  Gulf  Bank  and  Crawford,  elected  to  succeed 
LeBlanc  as  trustee  of  Moore  &  Bridgeman. 

The  Beaumont  Mills,  at  once,  filed  a  Supplemental 
Petition  in  the  state  court  making  the  Bank  and  Craw* 
ford,  Trustee,  defendants,  and  praying  judgment  against 
both  of  them  for  the  partnership  money  in  their  hands, 
and  for  other  and  further  relief.  Crawford,  in  turn,  im- 
mediately brought  this  bill,  in  the  Bankrupt  Court,  to 
enjoin  the  Beaumont  Mills  from  prosecuting  their  suit 
against  him  in  the  state  court.  He  insisted  that  the  Bank- 
rupt Court  had  jurisdiction  of  the  res  and  was,  alone, 
authorized  to  determine  his  right  to  retain  the  $11,651 
paid  over  to  him  as  Trustee.  He  contended  also  that 
the  order  of  December  17,  1907,  in  the  Summary  Pro- 
ceedings was  not  only  conclusive  that  the  Bankrupt  Court 
had  jurisdiction  of  the  res^  but  he  also  insisted  that  as  the 
Beaumont  Mills  had  taken  part  in  that  litigation,  they 
were  boimd  by  the  finding  that  the  crop  belonged  to  Moore 
&  Bridgeman.  A  decree  was  rendered  in  Crawford's  favor 
by  the  District  Court.  It  was  affirmed  by  the  court  of  Ap- 
peals and  is  brought  here  by  the  Beaumont  Mills  for  review. 

Crawford's  contention  must,  in  part,  be  sustained.  For 
whatever  may  have  been  the  l^gal  or  equitable  rights  of  the 
Beaumont  Mills  under  their  contracts  with  Moore  & 
Bridgeman,  and  under  the  Bill  of  Sale  of  June  15, 1906,  it 
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still  appears  that,  first,  Moore  &  Bridgeman  and,  later, 
LeBlanc,  as  trustee,  engaged  in  gathering,  threshing, 
hauling  and  delivering  the  rice.  This  physical  possession, 
under  the  decision  in  Murphy  v.  Hofman  Co.,  211  U.  S. 
562,  and  cases  cited,  gave  the  Bankrupt  Court  control  of 
the  res,  and  authority  to  administer  it  along  with  all 
other  property  in  their  physical  possession  when  their 
petition  was  filed.  That  petition  operated  as  an  attach- 
ment and  brought  the  rice  into  the  custody  of  the  Bank- 
rupt Court. 

^^  Where  property  was  in  the  possession  of  the  bankrupt 
at  the  time  of  the  appointment  of  a  receiver  ...  the 
bankruptcy  court  had  jiuisdiction  to  determine  the  title 
to  it  (569).  .  .  .  When  the  coiui;  of  bankruptcy, 
through  the  act  of  its  officers,  such  as  referees,  receiv^B  or 
trustees,  has  taken  possession  of  &  res  ...  it  has 
ancillary  jurisdiction  to  hear  and  determine  the  adverse 
claims  of  strangers  to  it,  and  its  possession  cannot  be 
disturbed  by  the  process  of  another  court."  Murphy  v. 
Hofman  Company,  211  U.  S.  562,  569, 570,  and  authorities. 
Nor  was  this  jurisdiction  lessened  because  LeBlanc, 
trustee,  after  gathering  the  crop  delivered  the  rice  into 
the  possession  of  Beaumont  Mills  at  their  warehouse. 
"The  court  had  possession  of  the  property  and  jiuisdic- 
tion to  hear  and  determine  the  interests  of  those  claiming 
a  li^n  therein  or  ownership  thereof.  .  •  •  This  juris- 
diction can  [not]  be  o\isted  by  a  surrender  of  the  property 
by  the  receiver,  without  authority  of  the  court."  Whitney 
V.  Wenman,  198  U.  S.  539, 553. 

Under  these  decisions  the  physical  possession  of  the 
crop  brought  the  property  within  the  exclusive  jurisdic- 
tion of  the  Bankrupt  Court.  The  finding  in  the  Smnmary 
Proceeding  that  LeBlanc  had  received  possession,  as 
trustee,  was  conclusive  against  him,  and  was  not  subject 
to  collateral  attack  by  third  persons.  Noble  v.  Union 
River  Company,  147  U.  S.  165,  173-4,  and  cases  cited. 
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But  that  decision  was  not  entered  in  a  suit,  in  its  nature 
plenary,  to  try  title,  and  was  not  binding  upon  the  Beau- 
mont Mills,  even  though  two  members  of  the  firm  testi* 
fied  as  witnesses.  It  was  an  order  in  bankruptcy  finding 
that  LeBlanc,  having  been  in  possession  of  the  property 
as  trustee,  was  accountable  fpr  its  value.  But  it  did  not 
determine  what  was  to  be  done  with  the  rice,  or  who 
owned  it,  or  whether  the  Beaumont  Mills  had  a  title 
thereto  or  a  lien  thereon.  All  these  matters  were  left  open 
for  adjudication  by  the  Bankrupt  Court  when  plenary  suits 
were  filed  by  any  person  having  a  claim  to  the  property. 
Or,  since  the  rice  had  been  withdrawn  from  the  custody  of 
that  court,  the  trustee  could  institute  therein  a  suit  for 
the  rice  or  its  proceeds.  He  would  hold  the  same  when 
recovered  for  the  benefit  of  whomsoever  might  be  deter- 
mined to  be  entitled  thereto  in  whole  or  in  part. 

None  of  these  issues  could  be  settled  by  LeBlanc.  The 
fact  that  he  was  trustee  and  at  the  same  time  a  member 
of  the  firm  of  Beaumont  Mills,  did  not  give  him  the  right 
to  use  partnership  assets  of  any  sort  for  the  p\ui)ose  of 
satisfying  the  judgment  rendered  against  himself,  and  by 
a  wrongful  conversion  of  firm  money  rectify  what  had 
been  held  to  be  a  wrongful  conversion  of  the  bankrupt's 
rice.  There  is  no  claim  that  the  $11,651  had  been  ear- 
marked or  had  been  set  apart  as  a  specific  fund  to  repre- 
sent that  property,  or  that  what  LeBlanc  delivered  to 
Crawford  was  the  same  money  that  had  been  received 
from  the  sale  of  the  rice  two  years  before.  On  the  con- 
trary, Crawford  in  his  bill  insists  that  the  Beaiunont  Mills 
*' still  have  the  rice  or  its  proceeds,''  and  the  answer  of 
the  Beaumont  Mills  av^B  that  the  money  was  checked 
out  by  LeBlanc  from  the  firm's  bank  account  and  de- 
posited with  Crawford. 

That  being  so,  LeBlanc  was  not  authorized  to  draw  out 
this  partnership  money  and  hand  the  same  over  to  Craw- 
ford, trustee,  even  though  the  latter  may  have  had  a 
VOL.  ccxxvin — 14 
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claim  against  that  firm  for  an  equal  amoimt.  When  Le- 
Blanc  threatened  to  misapply  their  assets  whether  $1 1,651 
in  money  or  com  or  anjrthing  else  of  equal  value,  the  other 
partners  were  entitled  to  apply  for  equitable  relief,  and 
the  state  court  had  jurisdiction  to  restrain  him  from  using 
money  of  the  Beaumont  Mills  to  satisfy  his  personal 
obligation.  As  an  incident  of  that  jmisdiction  the  state 
court  could  determine  the  liability  of  Crawford,  trustee, 
who  received  such  money  of  the  firm  with  notice  that  it 
had  been  taken  in  violation  of  that  injimction.  In  re 
Kanter,  121  Fed.  Rep.  984.  In  re  Sjntzer,  130  Fed.  Rep. 
879.  In  re  Mertena,  147  Fed.  Rep.  182.  Cf .  Act  of  Au- 
gust 13,  1888  (26  Stat.  433,  436,  c.  866).  For  his  repre- 
sentative capacity  did  not  exempt  him  from  liability  for 
wrongfully  receiving  or  retaining  these  funds  paid  over 
in  disobedience  of  an  injunction, — since  money  th\is  tor- 
tiously  paid  and  held  did  not  thereby  become  a  part  of 
the  res  within  the  excltisive  control  of  the  Bankrupt  Court. 
The  fact  that  the  jmisdiction  of  the  two  coiuts  is 
limited,  as  a  result  of  the  Bankrupt  Act,  makes  it  impos- 
sible for  either,  without  the  consent  of  both  partieB,  to 
determine  the  whole  controversy  in  one  suit.  Tbid  state 
court  has  the  right  to  try  the  question  as  to  whether 
Crawford  and  the  bank  received  the  money  with  notice 
that  it  was  partnership  assets,  and  if  so,  to  enter  judgment 
in  favor  of  the  Beaumont  Mills.  But  it  could  not  deter- 
mine who  was  in  possession  of  the  rice  on  July  16,  1906, 
or  who  was  entitled  to  the  property  or  its  proceeds.  That 
matter  had  been  drawn  within  the  jurisdiction  of  the 
Bankrupt  Court  by  the  order  of  December  17,  1907,  and 
that  decision  was  not  subject  to  review  by  the  state  court. 
The  decree  must,  therefore,  be  reversed  in  so  far  as  it 
enjoins  thie  Beaumont  Mills  from  suing  Crawford,  trustee, 
for  partnership  assets  paid  into  his  hands  in  violation  of 
the  state  injimction; — ^but  without  prejudice  to  the  right 
of  Crawford,  trustee,  to  proceed  in  the  District  Court  of 
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the  United  States  against  the  Beaumont  Mills  for  the 
recovery  of  the  rice,  its  proceeds,  or  its  value,  and  without 
prejudice  to  the  right  of  the  Beaumont  Mills,  in  such 
suit,  to  make  any  defense  or  to  assert  any  claim,  hen  or 
title  to  the  property  by  reason  of  contracts  and  transac- 
tions with  Moore  &  Bridgeman,  Moore  or  oth^B  before 
the  petition  in  bankruptcy  was  filed. 

The  decree  is  reversed  and  remanded  far  further  proceedr 
ings  in  canformity  with  this  opinion. 


LYLE  V.  PATTERSON. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
EIGHTH  CIRCUIT. 

No.  167.    Aigued  March  5,  1913.-r.Decided  April  7,  1913. 

QucBrCy  whether  the  benefits  of  the  act  of  March  3, 1887,  providing  for 
settlement  of  titles  of  purchasers  in  good  faith  from  railroad  com- 
panies &ot  entitled  to  convey,  are  confined  exclusively  to  those  who 
purchased  prior  to  that  date. 

One  suing  to  make  a  patentee  trustee  for  himself  can  only  recover  on 
the  strength  of  his  own  equity  and  not  on  the  defects  in  defendant's 
title. 

A  possessory  title  to  lands  of  the  public  domidn  acquired  in  good  faith 
from  a  railroad  company  afterwards  held  not  to  have  earned  the 
land,  by  a  purchaser  who  cultivated  and  improved  the  property,  is 
good  as  against  all  except  the  United  States,  and  an  attempted  entry 
by  another  before  the  land  is  restored  to  the  public  domain  and  re- 
opened for  entry  is  a  trespass  and  initiates  no  rights  in  the  prop- 
erty. 

Possesion,  not  based  on  a  legal  right  but  secured  by  violence  and  mam- 
tained  with  f prce  and  arms,  cannot  furnish  the  basis  of  a  right  en- 
forceable in  law. 

A  preemption  right  cannot  be  initiated  without  settlement,  habitation 
4lid  improvement,  Homer  y,  WaUace,  97  U.  S.  579,  and  the  same  rule 
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applies  to  a  homestead  entry.  Neither  right  can  be  initiated  when 
the  land  is  in  possession  of  another  under  color  of  title. 

A  naked  unlawful  trespasi^  cannot  initiate  a  right  to  any  part  of  the 
public  domain.   Swanaon  v.  SearSy  224  U.  S.  182. 

176  Fed.  Rep.  909,  aflSrmed. 

By  the  act  of  May  12, 1864, 13  Stat  72,  c.  84,  CJongress 
made  a  land  grant  to  the  State  of  Iowa  to  aid  in  the  con- 
struction of  a  raikoad  from  Sioux  City  to  the  Minnesota 
line — a  distance  of  about  80  miles.  It  was  provided  that 
the  road  should  be  completed  within  ten  years,  but  that 
as  each  ten  miles  was  completed,  a  patent  for  one  hundred 
sections  should  be  issued  by  the  Secretary  of  the  Interior 
to  the  State,  for  the  benefit  of  the  company  building  the 
road.  In  1866  the  State  passed  an  act  under  which  the 
Sioux  City  and  St.  Paul  Railroad  was  to  receive  the  benefit 
of  the  Congressional  land-grant.  That  company  began 
construction  in  1872.  Several  ten  mile  sections  were  com- 
pleted. Patents  were  accordingly  issued  to  the  State  and 
it,  in  turn,  made  a  niunber  of  grants  to  the  Railroad  Com- 
pany. But,  because  of  a  controversy  as  to  what  had  been 
earned,  the  State  of  Iowa  refused  to  convey  to  the  Rail- 
road Company  those  sections  which  contained  the  land 
involved  in  this  controversy. 

This  particular  tract  was  sold  on  May  12,  1887,  by  the 
Railroad  Company  to  Pasco,  who  bought  in  good  faith, 
believing  that  the  company  had  earned  the  right  to  re- 
ceive a  title  thereto.  He  paid  part  of  the  purchase  price, 
promised  to  pay  the  balance  in  ten  annual  instalments, 
entered  into  possession  and  made  valuable  improvements. 
In  1889  he  sold  his  interest  to  Patterson,  who  agreed  to 
pay  the  balance  of  the  purchase  money  due  to  the  Rail- 
road. Patterson,  by  himself  and  tenants,  remained  in 
possession  imtil  January,  1901.  He  then  sold  to  Smith 
and  the  latter,  in  March,  1901,  conveyed  to  Thomas 
Beacom.  In  May,  1901,  the  appellant,  Lyle,  claiming 
that  he  had  a  homestead  right  in  the  premises,  brought 
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the  present  suit  against  Patterson,  Smith  and  lliomas 
Beacom  to  charge  them  as  trustees  holding  title  for  his 
use. 

On  the  triisd  it  appeared  that  in  1874, 56  miles  of  the  rail- 
road had  been  constructed,  after  which  the  company  ceased 
to  build.  The  road  not  having  been  fully  constructed 
within  ten  years  as  required  by  Congress  in  the  act  of 
1864,  the  State  of  Iowa  refused  to  issue  grants  for  land 
claimed  by  the  Railroad  Company,  and,  by  appropriate 
legislation,  the  State  resumed  all  the  unearned  land  and 
relinquished  the  same  to  the  United  States.  In  1889  the 
Government  filed  in  the  Circuit  Court  a  bill  against  the 
Sioux  City  and  St.  Paul  Railroad  Company  asking  the 
court  to  quiet  the  title  of  the  United  States  to  land  therein 
described,  included  in  which  was  the  quarter-section  sold, 
in  1887,  to  Pasco.  That  suit  resulted  in  a  decree  in  favor 
of  the  United  States.  It  was  aflSrmed  October  21,  1895 
(159  U.S.  349). 

Oh  October  22,  1895,  the  day  following  the  decision 
in  favor  of  the  Government  and  for  the  purpose  of  in- 
itiating a  homestead  right,  James  Beacom  entered  upon 
the  land  and  in  the  afternoon  of  the  same  day  Lyle  did 
likewise.  He  hauled  a  small  hut  upon  the  land,  did  a  little 
plowing,  and  slept  on  the  place  one  or  two  nights.  He 
left,  intending  to  return,  but  was  prevented  from  doing 
so  by  James  Beacom,  who,  with  a  dmwn  pistol  and  threats 
of  violence,  kept  him  from  coming  on  the  land.  Subse- 
quently, Lyle  did  reenter  and  remained  imtil  he  was 
again  forced  to  leave. 

On  November  18,  1895,  shortly  after  the  decision  that 
the  land  did  not  belong  to  the  railroad,  but  to  the  United 
States,  notice  was  given  by  the  Department  of  the  Interior 
that  all  the  land  included  in  the  decree  would  be  restored 
to  the  public  domain  and  be  subject  to  entry  ninety  days 
after  publication.  Those  having  rights  under  the  act  of 
1887, 24  Stat.  556,  c.  376,  were  required  to  file  their  clauns 
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within  ninety  days  following.  In  February  and  again  in 
March,  1896,  Lyle  made  his  homestead  application, 
tendering  the  necessary  fees.  Similar  applications  were 
made  by  James  Beacom,  Hoffman  and  others.  Patterson 
made  his  claim  mider  the  act  of  1887.  It  was  rejected  on 
the  gromid  that  after  the  passage  of  that  act,  and  with 
notice  of  the  defective  title,  he  had  made  a  new  contract 
with  the  Railroad  Company  as  to  what  should  be  paid 
him  in  the  event  the  Government  succeeded  in  the  suit. 
Hoffman  was  held  to  be  entitled  to  the  patent.  On  appeal 
that  decision  was  reversed  by  the  Commissioner  of  the 
Land  Office,  who  ruled  in  favor  of  James  Beacom.  On  a 
further  appeal  the  Secretary  of  the  Interior  held  that 
nothing  had  been  done  under  the  new  contract  to  deprive 
Patterson  of  the  priority  given  to  good  faith  purchasers 
under  the  act  of  March  3,  1887,  and  a  patent  was  accord- 
ingly issued  to  him  on  March  23,  1901.  Thereupon  Lyle, 
on  May  24,  1901,  brought  this  bill  against  Patterson, 
Smith  and  Thomas  Beacom  to  cancel  the  patent,  or  to 
have  the  holders  of  the  legal  title  decreed  to  hold  the  land 
in  trust  for  him.  The  Circuit  Court  dismissed  the  bill, 
and  the  decree  was  affirmed  (176  Fed.  Rep.  909)  by  the 
Circuit  Court  of  Appeals. 

Mr.  Madison  B.  Davis  and  Mr.  Alfred  Pizey  for  appel- 
lant submitted. 

Mr.  George  C.  Scott,  with  whom  Mr.  W.  D.  Boies  and 
Mr.  William  MUckrist  were  on  the  brief,  for  appellees. 

Mr.  Justice  Lamar,  after  making  the  foregoing  state- 
ment, deUvered  the  opinion  of  the  court. 

The  Sioux  City  and  St.  Paul  Railroad,  claiming  to  have 
earned  the  land  under  the  act  of  May  12,  1864,  13  Stat. 
72,  c.  84,  sold  a  quarter-section  in  1887,  to  Pasco,  who 
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bouf^t  in  good  faith  believing  that  the  ccmipany  was 
entitled  to  a  grant  from  the  State.  He  conveyed  his 
interest  to  Patterson^  who  pending  the  litigation  between 
the  United  States  and  the  Railroad  Company,  in  reference 
to  the  land,  made  a  contract  as  to  the  amomit  to  be  paid 
him  in  the  event  the  company  lost  the  suit.  The  Govem- 
inent  prevailed  and  the  land  being  qiecially  valuable  be- 
cause of  its  having  been  cultivated  and  improved  there  was 
a  race  to  acquire  the  preemption  right.  Lyle  and  others, 
claiming  to  have  entered  into  possession,  made  applica- 
tions for  a  homestead.  Patterson,  relying  on  the  rights 
of  a  good-faith  purchaser  under  the  act  of  March  3, 1887, 
filed  his  claim.  After  a  lengthy  contest  in  the  Land  De- 
partment he  received  a  patent.  Lyle  insists  that  the  action 
of  the  Secretary  of  the  Literior  was  based  upon  a  mis- 
construction of  the  law  and  that  Patterson  and  his  assignee 
should  be  decreed  to  hold  the  title  in  trust  for  Lyle  as  the 
first  eatryiDBSi. 

In  the  lengthy  briefs  filed  in  this  court  various  argu- 
ments are  presented  to  show  that  the  benefit  of  the  act 
of  March  3, 1887, 24  Stat.  566,  was  confined  to  those  who 
bougjit  before  that  date,  and  tibat  Patterson's  subsequent 
contract  with  the  Railroad  Company  deprived  him  of  the 
priority  he  otherwise  might  have  had.  It  is  not  necessary 
to  consider  these  contentions,  for  even  if  they  were  sound 
it  could  not  avail  Lyle  in  the  present  suit,  since  he  can 
only  recover  on  the  strength  of  his  equity  and  not  on  the 
defects  in  defendant's  title. 

When  on  October  22, 1895,  he  made  the  so-called  entry 
and  settiement,  the  quarter-section  was  not  an  open  and 
unoccupied  part  of  the  public  domain,  but  in  the  possession 
of  Thomas  Beacom,  who  had  bought  from  those  who, 
having  acquired  the  property  in  good  faith,  cultivated 
the  land  and  made  valuable  and  permanent  improve- 
ments thereon.  This  prior  possessory  title  was  good  as 
against  all  except  the  United  States,  and  Lyie's  entry  was 
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a  trespass  which  neither  gave  nor  initiated  any  right  in 
the  property.  The  fact  that  by  the  threats  and  violence 
of  another  trespasser,  he  was  prev^ted  from  continumg 
his  forcible  entry  and  detainer,  deprived  him  of  no  right 
in  the  land,  thougji  it  does  illustrate  what  would  be  the 
result  if  possession  secured  by  violence  and  maintained 
with  force  and  arms  could  furnish  the  basis  of  a  rig^t  en- 
forceable in  law. 

Such  a  daun,  originating  in  trespaiss,  cannot  be  recog- 
nized, for  ''to  create  a  rig^t  of  preemption  there  must  be 
settlement,  inhabitation  and  improvement  by  the  pre- 
emptor,  conditions  which  cannot  be  met  when  land  is  in 
the  possession  of  another."  Hosmer  v.  Wallace^  97  U.  S. 
575,  579.  This  is^ually  true  of  the  initiation  of  a  home- 
stead right  by  settlement.  The  land  here  had  been 
cultivated  and  improved  by  those  who  were  in  possession 
imder  a  purchase  from  the  Railroad,  the  apparent  owner 
of  the  equitable  title.  Lyle's  entry,  though  made  under  a 
pretense  of  effecting  a  homestead  settlement,  was  but  a 
naked  imlawful  trespass  which  could  not  initiate  a  right. 
Aihertan  v.  Fowler,  96  U.  S.  513,  616;  Stoansan  v.  Sears, 
224  U.  S.  180, 182.  He  therefore  had  no  standing  in  court, 
and  the  bill  was  properly  dismissed. 

Decree  affirmed. 
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WILSON  V.  SNOW. 

ERBOB  TO  THE   COUBT  OF  APPEAIi3   OF  THE   DISTRICT  OF 

COLUMBIA. 

No.  187.    Aigued  Biarch  13,  14,  1913.— Dedded  April  7,  1913. 

The  rule  tiiat  an  ancient  deed  to  property  in  continuouB  poaoooDion  of 
the  penon  producing  it  jnoves  itaelf  on  the  theory  that  the  witneaseB 
are  dead  and  it  is  impossible  to  produce  testimony  showing  execution 
by  the  grantor,  is  broad  enough  to  admit,  without  production  of  the 
power  of  attorney,  ancient  deeds  purporting  to  have  been  signed  by 
agents. 

The  other  necessary  facts  being  present,  and  the  possession  of  the  prop- 
erty being  connstent  with  its  tains  and  the  original  records  having 
been  lost,  adtod,  over  forty  years  old  ocmtaining  recitals  that  it  was 
executed  by  an  administrator  under  power  of  sale  given  by  order  of 
the  court,  will  be  presumed  to  have  been  executed  in  accordance  with 
such  recitals. 

Qucare,  what  rule  obtains  in  the  District  of  Columbia  as  to  whether  the 
power  to  con vey  given  to  two  persons  named  in  a  will  may  be  executed 
1^  the  survivor  when  the  designation  as  executors  is  descriptive  of 
the  posons  and  not  of  the  capacity  in  which  th^  are  to  act. 

In  the  District  of  Columbia  a  power  of  sale  given  to  more  than  one 
person  named  in  a  will  as  executors,  coupled  with  the  active  and 
continuing  duty  of  managing  the  property,  making  disposition 
thereof  and  changing  investments  for  the  benefit  of  the  family  of 
testator,  is  not  a  mere  naked  power  to  sell,  but  one  that  creates  a 
trust  which  survives  and  can  be  executed  by  the  survivor. 

Where  the  duties  imposed  upon  executors  .are  active  and  render  the 
possession  of  the  estate  convenient  and  reasonably  necessary,  they 
will  be  deemed  trustees  for  the  performance  of  those  duties  to  the 
same  extent  as  though  declared  so  to  be  in  the  most  explicit  terms. 

35  App.  D.  C.  502,  affirmed. 

John  EL  A.  Wiuon,  of  Washington  County,  District  of 
Columbia^  by  his  will,  probated  March  20,  1858,  after 
providing  for  the  payment  of  his  debts,  devised  all  of  his 
property,  real  and  personal,  to  his  wife,  Adelaide  Wilson, 
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during  her  life  of  widowhood  for  the  support  of  herself 
and  his  five  minor  children.  In  case  of  her  death  or  mar- 
riage the  property  was  bequeathed  to  the  testator's 
brother,  Thomas  O.  Wilson,  in  trust  for  the  use  of  the 
children. 

''And  I '  authorize  and  empower  my  said  brother  to  ex- 
ercise his  own  judgment  and  prudence  in  the  discharge  of 
the  duties  hereby  confided  to  him, — and  it  is  my  wish 
and  desire  that  my  executrix  and  executor  herdnafter 
named  shall  and  may  at  any  time  they  shall  deem  best 
and  to  the  advantage  of  my  said  wife  and  children,  sell 
and  convey  any  part  or  all  of  my  real  and  personal  estate, 
and  invest  the  proceeds  in  good  stocks  or  otherwise,  as 
they  may  consider,  best,  for  the  benefit  of  my  said  wife 
and  children;  in  fact,  to  exercise  a  sound  discretion  in  the 
management,  disposition  and  investment  of  my  said  es- 
tate for  the  purpose  aforesaid,  to-wit,  for  my  wife  and 
children." 

There  was  a  provision  requiring  the  executrix  and 
executor  to  care  for  his  servants;  •  ...  ''lastly,  I  do 
hereby  constitute  and  appoint  my  dear  wife,  Adelaide 
Wilson  executrix  and  my  affectionate  brother  Thomas  O. 
Wilson  executor  of  this  my  last  will  and  testament." 

The  will  was  probated  March  20,  1858.  Thomas  0. 
Wilson,  one  of  the  executors,  died  September  21,  1858. 
On  March  8, 1865,  Adelaide  Wilson  made  a  deed,  in  which, 
after  referring  to  the  will  and  its  probate  and  the  authority 
conferred  upon  herself  and  Jl^er  deceased  brother-in-law 
as  executrix  and  executor  to  sell  for  the  benefit  of  the  wife 
and  children  of  the  testator,  she  by  virtue  of  the  authority 
vested  in  her  by  said  will,  sold  the  land  to  Leonard  Huyck, 
his  heirs  and  assigns  forever. 

After  eight  mesne  conveyances,  duly  recorded,  the 
property,  in  February,  1905,  was  sold  to  the  defendant, 
Chester  A.  Snow,  he  and  his  predecessors  in  title  having 
held  continuous  possession  of  the  propeHy  since  1865. 
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Adelaide  Wilacm  died  March  28, 1906,  and  on  October  23, 
1906,  the  children  brouf^t  this  action  of  ejectment  against 
Snow.  He  claimed  under  the  deed  of  the  executrix,  but 
was  not  able  to  prove  that  she  had  ever  qualified  as  such. 
A  witness  who  was  familiar  with  the  records  in  the  Regis- 
ter of  Tolls'  Office,  testified  that  he  had  found  therein  the 
will  of  John  H.  A.  Wilson,  with  an  endorsement  that  it 
had  been  approved  by  the  Register  of  Wills  and  an  entry 
in  a  book  that  the  will  had  been  approved  and  filed,  but 
that  he  found  no  other  entries  or  papers  to  indicate  that 
either  Adelaide  Wilson  or  Thomas  O.  Wilson  had  ever 
qualified  as  eotecutors  or  received  letters  testamentary; 
that  the  bond  book  for  December  30,  1856,  to  April  20, 
1861,  was  missing  and  that  in  that  book  the  bond  of  the 
executors  would  have  been  recorded  if  one  had  been  given ; 
that  the  books  containing  the  retinns  of  executors  from 
1856  to  1861  are  missing;  that  he  is  unable  to  say  whether 
the  qualification  of  executors  would  be  shown  by  the  bond 
book  akme  or  not;  that  he  finds  no  docket  entry  relating 
to  the  case.  Another  witness  who  had  frequent  occasion 
to  examine  the  records  of  the  Probate  Office  between  1857 
and  1860  testified  that  during  that  period  the  Probate 
Office  was  conducted  in  a  negligent  manner;  that  the  wit- 
ness during  that  period,  in  searching  for  original  papers 
which  had  not  been  recorded,  found  them  in  a  mass  of 
others  piled  together  in  an  empty  fireplace  in  the  building. 
There  was  a  verdict  for  the  defendant.  A  motion  for 
a  new  trial  was  overruled.  The  case  was  taken  to  the 
Court  of  Appeals,  error  being  assi^ed  on  the  refusal  to 
charge  that  the  burden  was  on  the  defendant  to  prove 
that  the  executrix  had  qualified;  that  there  was  no  evidence 
that  she  had  qualified;  that  the  recitals  in  the  deed  were 
not  evidence  against  the  plaintiffs,  and  on  the  further 
ground  that  the  court  erred  in  refusing  to  direct  a  verdict 
for  the  plaintiffs.  The  judgment  of  the  Supreme  Court 
of  the  District  was  affirmed  by  the  Court  of  Appeals  of 


Digitized  by 


Google 


222  OCTOBER  TERM,  1912. 

Opinioa  of  the  Court.  228  U.  & 

U.  S.  389;  Taylor  y.  Benhanij  6  How.  233;  Carver  v.  /a*- 
«<m,  4  Pet.  183;  Cram  v.  Morris,  6  Pet.  698,  611;  Revter 
V.  Stuckart,  181  Illinois,  529,  540-542;  BtihoU  v.  Baudom- 
quie,  6  Martin  (N.  S.),  153. 

2.  The  plaintiff,  however,  insists  that,  even  if  the  re- 
citals are  sufficient  to  show  tliat  Mrs.  Wilson  had  quidified 
as  executrix,  her  deed  could  not  operate  to  convey  the  fee, 
inasmuch  as  she  could  not,  by  herself,  execute  the  power 
conferred  upon  herself  and  her  brother-in-law  jointly.  It 
was  urged  that,  in  this  respect,  as  in  all  others  relating 
to  the  construction  of  wills,  the  testator's  intention  must 
govern;  that  he  had  indicated  special  confidence  in  the 
discretion  of  his  brother,  and  while  contemplating  that  it 
might  be  necessary  to  sdl  the  property  had  expressly  pro- 
vided that  this  could  not  be  done  unless  both  the  wife  and 
the  brother  joined  in  the  deed.  It  was  further  argued 
that  this  particular  testamentary  requirement,  for  the 
combined  discretion  of  the  two,  coincided  with  the  general 
rule  thi^t  a  joint  power  cannot  be  exerdsed  by  the  survivor. 

This  is  true  where  the  power  has  been  given  A  and  B 
by  name,  and  according  to  some  cases,  it  is  true  also  where 
given  to  A  and  B,  executors.  It  is  not  so  where  the  power 
has  been  conferred  upon  A  and  B,  as  executors,  or  where 
the  power  is  coupled  with  an  interest.  These  distinctions 
have  given  rise  to  endless  controvarsies  and  confficting 
decisions— a  result  naturally  to  be  expected  where  an 
official  title  has  been  treated  as  a  mere  means  of  describing 
the  persons  instead  of  designating  the  capacity  in  which 
they  were  to  act.  It  is,  of  course,  true  that  the  same  per- 
sons m&y  be  referred  to  in  different  capacities  in  the  same 
will.  A  and  B  may  be  donees  of  a  naked  power;  or  A  and 
B,  who  are  the  executors,  may  be  donees  of  such  a  naked 
power,  or  A  and  B,  executors,  may  be  given  a  power  to 
be  exercised  in  thdr  official  capacity.  In  Sugden  on 
Powers  (144)  it  was  said  ''that  the  liberality  of  modem 
times  will  probably  induce  the  courts  to  bold  that  in  weary 


Digitized  by 


Google 


WILSON  1^.  SNOW.  223 

228  U.  S.  Opinioii  of  the  Court 

case  where  the  power  is  given  to  executors,  as  the  office 
survives  so  may  the  power/'  This  prediction  has  not 
been  altogether  fulfilled;  though  the  tendency  is  to  hold 
that  the  words  '^  A  and  B,  executors/'  '^  A  and  B,  herein- 
after named  as  executors/'  ^'my  said  executors/'  is  not  a 
roimdabout  means  of  designating  the  individuals  who  are 
to  act,  but  confer  power  upon  them  in  their  official  capac- 
ity which  may  be  exercised  by  the  survivor. 

The  plaintiffs,  insisting  that  the  rule  contended  for  by 
them  is  a  hile  of  property,  argue  that  the  authority  to 
''my  executor  and  executrix  hereinafter  named"  con- 
f  errod  power  upon  Adelaide  Wilson  and  Thomas  O.  Wilson 
rumdnatini  and  as  incfividuals  only — ^the  words  executrix 
and  executor  being  ma'dy  descriptive  of  the  persons  later 
referred  to  by  name,  rather  than  designating  the  capacity 
in  which  they  were  to  act.  Numerous  cases  referred  to 
in  Robinson  v.  AUison,  74^  Alabama,  254,  are  relied  on  to 
sustain  the  contention.  Many  authorities  to  the  contrary 
are  cited  by  the  defendant  in  error — among  which  are 
Brassey  v.  Chdlmera,  4  De  Gex,  McN.  &  G.  528;  Dams  v. 
Christian,  15  Gratt.  11;  Smith  v.  Winn,  27  S.  Car.  598, 
where  the  power  was  given  '^  executors  hereinafter  named." 
Weimer  v.  Path,  43  N.  J.  L.  1.  See  also  Gould  v.  Mather, 
104  Massachusetts,  283,  286;  Zebach  v.  Smith,  3  Binney 
(Pa.),  69;  Clay  v.  Hart,  7  Dana,  1;  WpJfe  v.  Hines,  93 
Georgia,  329;  Wood  v.  Sparks,  18  N.  Car.  389. 

3.  It  is  unnecessary  to  attempt  to  reconcile  the  author- 
ities or  to  determine  which  rule  obtains  in  the  District  of 
C!olumbia.  For  reading  this  will  as  a  whole  it  is  clear  that 
the  power  survived  because  coupled  with  an  iiiterest.  It 
is  true  that  the  will  did  not  specifically  give  the  executors 
any  interest  in  the  land,  nor  was  the  word  ''trust"  used 
by  the  testator.  But  the  power  to  sell  was  coupled  with 
the  active  ^nd  continuing  duty  of  managing  the  property, 
making  disposition  thereof,  and  changing  investments 
for  the  advanta^  of  his  family.    Debts  were  to  be  paid 
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and  the  executors  were  to  care  for  the  slaves.  If  in  their 
discretion  it  became  necessary,  ''my  executor  and  execu- 
trix hereinafter  named"  were  to  sell  all  of  the  property 
and  reinvest  the  proceeds  in  good  stocks  or  otherwise; 
''in  fact  to  exercise  a  sound  discretion  in  the  management, 
disposition  and  investment  of  my  said  estate  [for  the 
benefit  and  advantage  of]  my  wife  and  children.''  Tids 
was  not  a  mere  naked  power  to  sell,  but  created  an  inter- 
est or  raised  a  trust  which  would  preserve  the  power  to 
sell  without  regard  to  whether  the  intierest  was  beneficial 
to  the  executors  or  not.  For  it  is  "  the  possession  of  a  ri^t 
in  the  subject  ova*  which  the  power  is  to  be  exercised  that 
makes  the  interest"  or  creates  "an  authority  coupled 
with  an  interest"  which  "survives  for  the  purpose  of 
effecting  the  object  of  the  power."  Peter  v.  Beverly,  10 
Pet.  532,  564;  Taylor  v.  Benham,  5  How.  233;  Pomeroy 
Eq.  J.  (3d  6d.),  §  1011. 

And  even  if,  as  claimed^  the  power  to  sell  was  not 
mandatory,  it  was  coupled  with  duties  which,  though  to 
be  exercised  at  tHeir  discretion,  could  not  be  arbitrarily 
disregarded  by  the  executors.  The  duty  of  management 
raised  the  obligation  to  care  for  the  property,  keep  it  in- 
sured, pay  the  taxes  and  collect  the  rents.  Adelaide  Wil- 
son and  Thomas  0.  Wilson,  whether  acting  as  executors, 
or  as  trustees  by  implication,  having  accepted  the  appoint- 
ment, were  boimd  also  to  appropriate  the  income  from  the 
land  or  the  dividends  from  the  stock  to  the  maintenance 
of  the  family  and  the  education  of  the  minor  children. 
For  ne^ect  so  to  do  any  one  of  the  cestui  gpj^  trust  would 
have  been  entitled  to  maintain  a  bill  against  the  ex^mtors, 
or  trustees,  to  compel  them  to  discharge  the  duties  for  the 
peif ormance  of  which  full  power  had  been  conferred.  The 
ri^ts  of  the  beneficiary  would  not  cease  upon  the  death 
of  either  of  the  representatives,  and  as  the  duty  to  manage 
survived,  and  followed  the  land,  so  did  the  coupled  power 
of  sale,  which  was  "paanifestly  subservient  and  auxiliary 
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to  the  execution  of  the  trusts  which  the  testator  had  seen 
fit  to  connect  with  the  administration  of  his  will."  Gmid 
V.  Mather,  104  Massachusetts,  283, 286;  Tobias  v.  Ketchum, 
32  N.  Y.  319.  "For  where  the  duties  imposed  upon  the 
executors  are  active  and  render  the  possession  of  the  estate 
convenient  and  reasonably  necessary,  they  will  be  deemed 
trustees  for  the  performance  of  those  duties  to  the  same 
extent  as  though  declared  so  to  be  in  the  most  explicit 
terms.''  Ward  y.  Ward,  106  N.  Y.  68;  TororUo  Trust  Co. 
V.  Chicago  Ac.  R.  R.,  123  N.  Y.  37,  44;  Oray  v.  Lynch,  8 
GiU,  404,  423;  Weimar  v.  Path,  43  N.  J.  L.  1. 

The  duties  imposed  by  the  will  continued  after  the  death 
of  Thomais  0.  Wilson  and  the  power  to  sell  was  lawfully 
exercised  by  Adelaide  T^^lson,  surviving  executrix,  when 
she  executed  the  deed  to  Huyck,  the  predecessor  in  title 
of  the  plaintiff.    The  judgment  is 

Affirmed. 


PICO  v.  UNITED  STATES. 

SBBOR  TOTHE  StTFREME  COTJBT  OF  THE  PHILIPPINE  ISLANDS. 
No.  319.    Argued  February  25,  26,  1913.— Decided  April  7,  1913. 

Under  art.  403,  Philippiiie  Penal  Code,  a  person  can  be  guilty  of  murder 
with  alevosia  (treachery)  although,  there  nuiy  have  been  no  specific 
intent  to  kill;  and  so  field  that  one  who  had  his  victim  bound  and 
then  caused  him  to  be  violently  beaten  with  an  instrument  likely 
to  cause  death  was  guilty  of  murder  with  alevosia  even  though  he 
did  not  specifically  intend  that  death  should  result. 

Under  the  Philippine  Penal  Code,  as  at  common  law,  men  are  presumed 
to  intend  the  natural  consequences  of  their  acts. 

An  objection  that  a  complaint  charging  murder  with  alevaeia  by  beat- 
ing a  person  to  death  is  defective  because  it  did  not  allege  all  the 
details  proved  as  to  the  fact  that  the  victim  had  been  bound  so  as 
VOL.  ccxf  vni — 15 
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to  make  defense  impoeaiUei  should  be  made  in  the  bwer  court  where 
amendments  are  possible.  .  It  comes  too  late  when  made  in  tlus 
court  for  the  first  tune. 

The  conviction  by  the  Supreme  Court  of  the  Philippine  Islands  for 
murder- with  alevosia  of  one  who  had  caused  his  victim  to  be  boimd 
and  then  beatcEn  with  an  instrument  likely  to  cause  death,  and  a 
sentence  of  17  years,  4  months  and  1  day  pf  cadena  temporal  and 
the  accessories,  and  an  indenmity  to  the  heirs  of  his  victim  of  1,000 
pesos,  bdng  a  modification  of  l^e  sentence  of  the  Court  of  First 
Instance  of,  cadena  temporal  for  life  and  accessories  and  indei^mity, 
sustained  by  this  court  as  being  in  accordance  with  the  evidence, 
without  error  of  law  and  not  in  any  manner^lepriving  the  defendant 
of  his  liberty  without  due  process  of  law. 

15  Phil.  Rep.  549,  aflbmed. 

The  facts,  which  involve  the  validity  of  a  conviction 
and  sentence  for  murder  in  the  Philippine  Islands,  are 
stated  m  the  opinion. 

Mr.  Clement  L.  Bouvi  for  the  plaintiff  in  error: 

The  Supreme  Court  of  the  Philippines  erred  in  convict* 
ing  the  accused  of  the  crime  of  mimler  since  the  complaint 
is  so  formed  that  it  will  not  support  a  sentence  for  murder 
under  the  Spanish  law.  See  article  403,  Penal  Code, 
Philippine  Islands. 

As  to  what  ^'killing  a  person  with  alevosia''  means,  see 
par.  2,  art.  10,  Penal  Code. 

The  complaint  contains  no  allegation  of  such  treacherous 
intent  as  is  necessary  to  constitute  the  charge  of  murder 
with  alevosia.   See  Viada  Codigo  Penal,  vol.  Ill,  pp.  24-25. 

The  Supreme  Court  of  the  Philippine  Islands  erred  in 
convicting  plaintiff  in  error  of  murder  with  treachery, 
finding  as  it  did  as  a  matter  of  fact  that  he  did  not  intend 
to  kill  the  deceased. 

The  intent  to  kill  is,  under  the  Spanish  law  as  it  is  in 
our  own,  of  the  very  essence  of  the  crime  of  murder. 
Sent.,  June  13,  1887;  Viada  Codigo  Penal,  vol.  HI,  647; 
Uniied  States  v.  DaaUva,  14  Phil.  Rep.  413;  United  States 
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V.  Mercdda,  17  PhiL  Rep.  317;  United  SUOea  v.  Balagtas, 
19  PhU.  Rep.  164. 

The  defenceless  situation  of  the  victim,  coupled  with 
the  intent  to  kill,  does  not  make  the  killing  murder. 

The  Supreme  Court  erred  in  affirming  the  finding  of  the 
court  below  that  plaintiff  in  error  killed  the  deceased,  in 
that  there  is  no  evidence  as  a  matter  of  law  that  deceased 
died  as  the  result  of  blows  inflicted  by  plaintiff  in  error. 
Wiborg  v.  United  States,  163  U.  S.  662;  ClyaU  v.  United 
States,  197  U.  S.  207,  222;  Diaz  v.  United  States,  223  U.  S. 
442. 

The  testimony,  both  expert  and  non-expert/  does  not 
sustain  the  conviction. 

The  pimishment  imposed  upon  plaintiff  in  error  of 
seventeen  years,  four  months  and  one  day  of  cadena 
temporal  and  the  accessory  penalties  provided  by  law, 
constitutes  a  cruel  and  imusual  pimishment  within  the 
Eighth  Amendment  as  incorporated  into  the  Philippine 
Bill  of  Rights.   Weems  y.  United  States,  217  V.  a.  U9yaS2. 

Mr.  Solidtar  Cfeneral  Bullitt,  with  whom  Mr.  Loring  C. 
Christie  was  on  the  brief,  for  the  United  States: 

The  complaint  is  sufficient  to  support  a  sentence  for 
murder  imder  the  Spanish  law.  Philippine  Penal  Code, 
art.  403. 

The  Supreme  Court  of  the  Philippine  Islands  had  the 
right  to  modify  the  judgment  of  the  trial  court  and  to 
imix)se  upon  the  defendant  the  modified  sentence.  Philip- 
pine Penal  Code,  art.  403;  Ker  &  Co.  v.  Coudm,  223  U.  S. 
268,  279. 

The  evidence  sustained  the  finding  that  the  Chinaman 
died  as  the  result  of  the  blows  infficted  by  appellant. 

The  sentence  imposed  is  not  a  cruel  and  unusual  punish- 
ment in  violation  of  the  Philippine  Bill  of  Ri^ts.  The 
punishment  was  not  too  great  for  the  crime  of  murder. 
Weems  v.  United  States,  217  U.  S.  349,  does  not  control,  as 
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in  that  case  the  punishment  was  disproportionate  to  the 
trifling  crime  involved.  The  requirement  of  "  painful '* 
labor  becomes  unobjectionable  when  properly  translated — 
a  fact  which  did  not  appear  in  the  Weema  Case. 

The  provision  for  carrying  chains  and  for  surveillance  for 
life  were  annulled  upon  the  American  occupation  of  the 
Philippines  and  are  no  longer  imposed.  Chicago  &  Pac. 
Ry.  Co.  V.  McGlinn,  114  U.  S.  542;  Doumea  v.  BidweU,  182 
U.  S.  244,  298;  Forbes  v.  Chuoco  Tiaco,  16  Phil.  Rep.  534, 
592;  FreTfumt  v.  United  States,  17  How.  542,  565;  Ortega 
V.  Lara,  202  U.  S.  SS9;Sanchez  v.  Un^ited States,  216  U.  S. 
167;  Vilas  v.  Manila,  220  U.  S.  345,  357;  Davis  on  Inter- 
national Law  (1903  ed.),  348;  Halleck  on  International  Law 
(3d  ed.),  486-490;  Risley,  Law  of  War,  136;  Instructions 
of  President  McKinley  to  the  Philippine  Conunission, 
April  7,  1900. 

The  punishment  in  this  case  is  in  fact  fairly  proportioned 
to  the  crime  committed. 

The  objectionable  portions  of  the  punishment  may  be 
held  invaUd  without  affecting  the  balance  of  the  punish- 
ment. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

Juap  Pico,  claiming  the  ri^t  as  Patrol  to  arrest  su^ 
picious  persons  in  the  Hacienda  of  Malund,  within  the 
municipality  of  Ilagan,  Province  of  Isabela,  Philippine 
Islands,  on  March  1,  1909,  entered  the  house  of  Eugenio 
Castellanes  in  the  night  time  and  inquired  if  there  was 
any  one  else  on  the  premises.  He  was  told  thi^t  there  was 
a  Chinaman  asleep  in  the  next  room,  and,  going  there 
with  several  attendants,  ordered  him  to  get  up.  Receiv- 
ing no  answer,  Pico  struck  hiin  with  a  gun.  The  China- 
man arose  and  seized  the  gOn  as  Pico  again  attempted  to 
strike  him.  After  soihe  altercation,  he  was  overpowered, 
and  Pico  ordered  his  attendants  to  bind  him.  This  they 
did,  putting  a  rope  around  his  neck,  tying  his  arms  behind 
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his  backy  and;  in  this  condition,  he  was  ordered  out  of 
the  house  for  the  piupose  of  being  taken  to  the  nearby 
Eb^ienda,  of  which  Kco  was  manager.  Whether  through 
unwillingness  or  physical  inability  resulting  from  the  blow 
previously  inflicted,  does  not  clearly  appear,  but  the 
Chinaman  refused  to  walk  and  Pico  again  struck  him 
several  times  with  the  gim.  Partly  dragged  and  partly 
carried,  the  Chinaman  was  in  a  state  of  collapse  when 
he  reached  the  Hacienda,  where,  a  few  hours  later,  he 
died.  The  next  morning  at  8  o'clock  he  was  buried, — a 
medical  employ^  on  the  estate  giving  a  certificate  that 
he  had  died  of  heart  failure.  The  suspicion  of  the  author- 
ities having  been  aroused  the  body  was  disinterred,  and, 
as  it  exhibited  signs  of  external  violence,  Pico  and  two 
of  his  attendants  were  arrested,  Pico  being  charged  *' with 
the  crime  of  murder,  with  the  qualifying  circumstance 
of  alevosia  (treachery)  as  defined  and  penalized  in  §  403 
of  the  Penal  Code,*  in  that  ...  he  feloniously  or- 
dered his  two  servants  to  seize  and  tie  the  Chinaman, 
Go-Siengco,  and  thus  tied  and  imable  to  defend  himself 
the  said  Pico,  with  the  intention  of  killing  the  said  China- 
man, struck  him  several  blows  with  a  shotgun,  as  the 
result  of  which  blows  the  Chinaman  subsequently  died.'' 

^  Art.  403.  The  crime  of  murder  is  committed  by  any  person  who, 
not  faUing  within  the  terms  of  the  next  preceding  article  [relating  to 
Parricide],  shall  kill  another  under  any  of  the  following  circumstances: 

1.  With  alevosia. 

2.  For  a  price  or  promise  of  reward. 

3.  By  means  of  inimdation,  fire,  or  poison. 

4.  With  evident  premeditation. 

5.  With  cruelty  by  deliberately  and  inhumanly  mcreasing  the  suffer- 
ing of  the  offended  party. 

Art.  10,  §  2.  There  is  treachery  (alevosia)  when  the  offender  com- 
mits any  of  the  crimes  against  the  person,  employing  means,  methods, 
or  forms  in  the  execution  thereof  which  tend  directly  and  specially  to 
insure  its  execution  without  risk  to  himself  arising  from  the  defense 
which  the  offended  party  might  make. 
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The  evidence  for  the  Government  was  direct  and  posi- 
tive and  left  no  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  unless  the  witnesses  for  the  prosecution  were 
unworthy  of  belief.  Their  credibility,  though  attacked, 
was  sustained  by  the  trial  judge,  who  found  the  defend- 
ant guilty  and  sentenced  him  to  cadena  temporal,  to  be 
confined  in  the  Bilibid  Prison  for  the  term  of  his  natural 
life,  with  accessories  named  in  Art.  54  of  the  Code,  and 
to  pay  the  heirs  of  the  Chinaman  1,000  pesos.  A  motion 
for  a  new  trial  was  overruled  and  on  appeal  the  Supreme 
Court  stated  that  only  a  question  of  fact  was  involved, 
and  that  the  testimony  for  the  Government,  bemg  direct 
and  without  elements  of  imtruth,  fully  supported  the 
findings  of  the  trial  court: 

"We  have  only  one  criticism  of  the  judgment  below. 
We  are  convinced  that  the  coiui^,  in  imposing  the  penalty, 
should  have  taken  into  consideration  in  favor  of  the  ac- 
cused the  extenuating  circumstances  described  in  Article  9, 
subdivision  3,  of  the  Penal  Code,  namely,  that  'the  de- 
linquent had  no  intention  of  conmiitting  so  grave  an  injury 
as  that  which  he  inflicted.'  There  not  having  been 
present  any  aggravating  circumstance,  the  penalty  should 
have  been  imposed  in  its  minimum  degree."  (15  Phil. 
Rep.  551.) 

1.  It  is  claimed  that  this  finding  was  in  legal  effect  an 
acquittal,  and  several  decisions  of  the  Supreme  Court 
of  Spain  are  cited  to  support  the  argument  that  there 
can  be  no  "murder  with  alevosia'^  unless  there  was  a 
specific  intent  to  kill  the  person  boimd.  We  cannot  so 
construe  the  Philippine  Code.  Under  it  the  killing  of  a 
himian  being  is  parricide,  murder  or  homicide,  depending, 
not  always  on  the  intent,  but  upon  the  relation  of  the 
parties  and  the  circumstances  imder  which  and  the  means 
by  which  life  was  taken.  On  the  trial  of  a  charge  of 
"murder  with  iM^meditation,"  there  might  be  call  for 
proof  of  a  specific  intent,  but  even  then  that  could  usually 
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be  established  only  by  external  circumstances  capable 
of  proof.  But  in  the  case  of  murder  with  cruelty  or  with 
alevosia^  the  intent  would  be  immaterial,  although  the 
accused  might  claim  that  he  thought  that  the  cruelty 
would  not  cause  death  or  that  the  beating  would  punish 
and  not  destroy  the  person  who  was  boimd.  Under  the 
Penal  Code  of  the  Philippines,  as  at  conmion  law,  men 
are  presumed  to  intend  the  natural  consequences  of  thdr 
act  and  cannot  escape  punishment  for  taking  life  on  the 
claim  that  they  had  not  intended  or  expected  that  such 
consequence  would  result  from  what  they  purposely  did. 

In  this  case  Pico  was  not  charged  with  ''murder  with 
evident  premeditation."  As  the  Chinaman  was,  at  the 
time,  bound  and  defenseless,  Pico  was  guilty  of  ''murder 
with  the  aggravating  circumstance  of  alevosia,"  pimish- 
able  by  the  minimum,  medimn  or  maximum  penalty, 
depending  on  the  presence  or  absence  of  mitigating  or 
aggravating  circmnstances,  as  defined  by  the  Code,^ 
which  permitted  effect  to  be  given  to  the  absence  of  a 
specific  intent  by  a  mitigation  of  the  punishment.  This 
we  imderstand  to  be  the  effect  of  the  decision  of  the 
Supreme  Coiut  of  the  Philippine  Islands,  and  not,  aa 
claimed,  an  acquittal  of  the  charge  on  which  Pico  was 
tried.  UnUed  States  v.  Brobsty  14  Phil.  Rep.  310;  United 
States  V.  Candelaria,  2  Phil.  Rep.  104. 

The  decisions  cited  by  plaintiff  in  error  do  not  require  a 
reversal,  for  none  of  them  relate  to  a  case  like  this,  where 
the  accused,  having  himself  ordered  his  victim  to  be 
boimd,  consciously,  intentionally  and  repeatedly  beat 
him  with  an  instrument  likely  to  produce  death. 

2.  It  was  also  contended  that  ihe  complaint  was  defect- 
ive in  failing  to  allege  that  the  Chinaman  had  been  tied 

^Art.  78.  Aggravating  circumstances  which  in  themselves  OHisti- 
tate  a  crime  specially  pimishable  by  law  or  which  are  included  by  the 
law  in  defining  a  crime  and  prescribing  the  penalty  therefor  shall  not 
be  taken  into  account  for  the  purpose  of  increasing  the  penalty. 
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for  the  purpose  of  making  defense  impossible  and  so  that 
he  mi^t  be  killed  without  risk  to  the  accused.  This 
objection  comes  too  late.  It  was  not  made  in  the  Supreme 
Court  nor  in  the  trial  court,  where  amendments  could 
have  been  made  even  if  necessary  under  the  liberal  system 
of  criminal  pleading  authorized  by  §§  6,  8,  9,  and  10  of  the 
Appendix  to  the  Penal  Code  of  the  Philippine  Islands. 
3.  Pico  was  sentenced  by  the  Supreme  Court  to  17  years, 
4  months  and  1  day  of  cadena  temporal,  to  the  acces- 
sories provided  by  law  and  to  indenmify  the  heirs  of  the 
deceased  by  the  payment  of  1,000  pesos.  In  the  record 
there  is  an  assignment  of  error  that  this  was  cruel  and 
imusual  punishment  (Weems  v.  United  States,  217  U.  S. 
349),  but  on  the  argument  the  contention  was  abandoned 
in  open  coiurt,  and  the  point  will  therefore  not  be  con- 
sidered. In  other  assignments  complaint  was  made  that 
Pico  was  deprived  of  his  liberty  without  due  process  of 
law, — ^because  the  evidence  was  insufficient  to  prove 
beyond  a  reasonable  doubt  that  the  Chinaman  died  as  a 
result  of  the  blows  inflicted  by  Pico;  because  the  Supreme 
Court  refused  to  pass  upon  the  credibility  of  witnesses 
in  the  trial  court;  because  he  was  refused  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and  because  one 
of  the  witnesses  admitted  to  have  given  false  testimony. 
We  find  no  error  of  law.  The  evidence  fully  sustained 
the  conviction,  and  the  judgment  is 

Affirmed. 
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SWEENEY  V.  ERVING. 

ERROR  TO  THE   COURT  OP  APPEALS   OP  THE   DISTRICT  OP 

COLUMBIA. 

No.  60.    Argued  February  28,  1913.— Decided  April  7,  1913. 

Where  the  rule  of  res  ipsa  hqwiwr  applies,  it  does  not  have  the  effect 
of  shifting  the  burden  of  proof. 

Rk  ipsa  loquitur  meaps  that  the  facts  of  the  occurrence  warrant  an 
inference  of  negligence,  not  that  they  compel  such  an  inference,  nor 
does  res  ipsa  loquUvr  convert  the  defendant's  general  issue  into  an 
affirmative  defense. 

Even  if  the  rule  of  res  ipsa  loquitur  applies,  when  all  the  evidence  is  in 
it  is  for  the  jury  to  determine  whether  the  preponderance  is  with  the 
plaintiff. 

Where  the  terms  of  a  request  to  charge  are  self-contradictory  and  con- 
fusing, that  reason  is  in  itself  a  sufficient  groimd  for  the  trial  court  to 
reject  it. 

A  medical  specialist,  called  on  to  operate  upon  the  patient  of  another 
physician  who  has  assumed  the  responsibility  of  advising  the  opera- 
tion, does  not,  as  a  matter  of  law  on  the  facts  disclosed  in  this  case, 
undertake  the  responsibility  of  mAlring  a  special  study  of  the  patient's 
condition  or  of  giving  advice  as  to  possibility  of  injury  resulting 
therefrom. 

35  App.  D.  C.  57,  affirmed. 

The  factS;  which  involve  the  liability  of  a  medical 
specialist  for  injuries  caused  by  bums  resulting  from  an 
X-ray  operation  performed  by  him  on  the  patient  of  an- 
other physician,  are  stated  in  the  opinion. 

Mr.  Lorenzo  A.  Bailey  for  plaintiff  in  errot: 

Expert  testimony  was  not  essential  in  order  to  prove 

n^gence,  as  in  cases  against  physicians  and  surgeons. 

Vcmghan  v.  MenUwe,  3  Bing.  N.  C.  468,  475;  Oceanic 

Steam  Nav.  Co.  v.  AiO^en,  196  U.  S.  589,  596. 

The  injiuy  to  plaintiff  was  caused  by  an  agency  in  the 
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possession  of  the  defendant  and  under  his  exclusive  man- 
agement and  control.   From  this  arises  the  presumption  of 
negligence  on  his  part  and  the  burden  then  devolves  upon 
him  to  overcome  that  presumption,  if  he  can,  by  evidence 
sufficient  to  satisfy  the  jury  t^at  the  injury  was  not  caused 
by  negligence  on  his  part.     Res  ipsa  loquitur  applies. 
Kohner  y.  Cajntal  Traction  Co.,  22  App.  D.  C.  181,  187 
190;  ShockUy  v.  Tucker,  127  Iowa,  456,  458;  Heuslin  v, 
Wheaton,  91  Minnesota,  219;  Wigmore,  Evid.,  §2509 
Hicherson  v.  Neely,  21  Ky.  L.  R.  1257;  Sauers  v.  Smits, 
95  Pac.  Rep.  1097;  Gannon  v.  Gas  Co.,  145  Missouri; 
502;  Von  Treba  v.  Laclede  Gaslight  Co.,  209  Missoiui,  648 
Broum  v.  Consolidated  lAght  Co.,  109  S.  W.  Rep.  1032 
Moglia  v.  Nassau  Electric  R.  Co.,  111.  N.  Y.  Supp.  70 
Gurdon  &  Ft.  S.  Ry.  Co.  v.  Calhoun,  86  Arkansas,  76 
Mitchell  V.  C.  &  A.  Ry.  Co.,  132  Mo.  App.  143;  Eaton  v. 
N.  Y.  C.  &  H.  R.  Co.,  109  N.  Y.  S.  419;  Anderson  v.  Mc- 
Carthy  Dry  Goods  Co.,  49  Washington,  398. 

If  the  plaintiff's  condition  was  such  as  to  predispose  her 
to  dangerous  consequences  from  the  operation,  that  fact 
does  not  relieve  the  defendant  from  liabiUty  for  his  negli- 
gent act  which  produced  such  consequences.  Mo.,  K.  <k 
T.  Ry.  Co.  of  Texas  v.  Byrd,  89  S.  W.'  Rep.  991;  Mullin  v.' 
Flanders,  73  Vermont,  95;  Savers  v.  Smits,  95  Pac.  Rep. 
1098;  Baute  v.  Haynes,  31  Ky.  L.  R.  876. 

Mr*  A.  S.  Worthington  and  Mr.  Charles  L.  FraHey  for 
defendant  in  error. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  was  likewise  the  plaintiff 
below,  sued  the  defendant  in  error  in  the  Supreme  Court 
of  the  District  of  Columbia  to  recover  damages  for  per- 
sonal injuries,  sustained,  as  was  alleged,  through  his  neg- 
ligence in  the  making  of  certain  X-ray  tests  upon  her 
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body  with  the  use  of  apparatus  owned  and  operated  by 
him.  The  defendant  pleaded  the  general  issue — ''not 
guilty/'  Upon  the  trial,  plaintiff  adduced  evidence  tend- 
ing to  prove  that  she  was  under  treatment  by  Dr.  Kerr,  a 
surgeon  of  the  City  of  Washington,  for  the  fracture  of  a 
rib,  claimed  by  her  to  have  been  caused  by  the  negligence 
of  a  railway  company;  that  the  company  denied  the 
existence  of  such  fracture,  and,  at  its  request,  she  sub- 
mitted to  an  X-ray  diagnosis  by  Dr.  Grey,  a  specialist; 
that  his  diagnosis  and  the  radiograph  made  by  him  failed 
to  diBclose  a  fracture;  that  thereupon  Dr.  Kerr  arranged 
with  the  defendant,  Dr.  Erving,  a  specialist  in  the  use 
of  the  X-ray  for  diagnostic  purposes,  for  an  X-ray  diag- 
nosis to  be  made  by  him ;  that  in  piu*suance  of  this  arrange- 
ment she  went  four  times  to  the  defendant's  office,  the 
first  time  at  Dr.  Kerr's  request,  and  on  three  subsequent 
occasions  at  defendant's  request;  that  on  the  occasion  of 
dach  visit,  defendant  subjected  her  to  several  exposures  of 
the  X-ray  in  the  effort  to  obtain  a  satisfactory  picture; 
that  upon  her  first  visit,  and  before  any  exposure,  she 
told  defendant  that  her  employer  had  told  her  that  the 
X-ray  was  dangerous,  in  reply  to  which  defendant  as- 
sured her  that  there  was  no  more  danger  to  her  than  to 
himself,  and  defendant's  wife,  who  was  his  assistant  in 
the  X-ray  work,  and  who  was  then  present,  assiu^  the 
plaintiff  that  the  defendant  and  his  wife  had  never  had  an 
accident  in  all  their  experience,  and  had  no  more  reason  to 
have  one  in  her  case  than  in  the  thousand  and  more 
exposures  previously  made  by  them;  that  plaintiff  felt 
no  bad  effects  from  the  operation  by  Dr.  Grey,  nor  from 
the  operations  by  the  defendant  until  her  fourth  visit;  that 
during  one  of  the  exposures  at  the  foiui^h  visit,  she  felt 
bad  effects  and  a  sense  of  f aintness,  and  about  five  hours 
later  her  back,  which  was  the  portion  exposed  to  the  X-ray 
in  all  the  operations  by  the  defendant,  was  red  and  ir- 
ritated; that  in  the  operation  by  Dr.  Grey  it  was  the 
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front  part  of  the  body  that  was  exposed  to  the  X-ray; 
that  about  two  weeks  after  her  fourth  visit  to  the  defend- 
ant, finding  her  back  was  burned  and  the  injury  develop- 
ing, she  returned  to  him  and  informed  him  of  it,  that  he 
was  the  first  physician  who  saw  the  bum,  and  he  treated 
it  from  that  time  for  two  or  three  weeks;  that  since  then, 
although  treated  by  other  physicians  and  in  hospitals, 
the  injury  has  not  been  cured,  in  consequence  of  which 
the  plaintiff  has  not  been  able  to  work ;  that  the  injury  is  an 
X-ray  bum,  and  caused  and  continues  to  cause  much 
suffering.  Plaintiff  having  rested,  the  defendant  intron 
duced  evidence  tending  to  prove  that  both  he  and  his  wife 
had  had  long  experience  in  the  use  of  the  X-ray  machine; 
that  the  machine  to  which  the  plaintiff  was  exposed  by 
defendant  was  an  excellent  machine,  in  good  condition; 
that  on  plaintiff's  first  visit  she  was  told  by  defendant's 
wife,  in  the  hearing  of  defendant,  that  while  she  and  her 
husband  had  subjected  many  person  to  X-ray  exposures, 
and  had  never  had  any  ill  results,  it  was  impossible,  by 
the  use  of  any  d^ree  of  care,  to  prevent  occasional  X-ray 
bums  from  the  use  of  the  apparatus;  that  at  none  of  the 
visits  of  the  plaintiff  to  the  office  of  defendant  for  the 
purpose  of  being  exposed  to  the  X-ray  apparatus  did  she 
make  any  complaint  of  ill  effects  from  the  exposure.  De- 
fendant himsetf  testified  fully  respecting  the  character  of 
his  machine  and  the  manner  in  which  it  has  been  used  at 
each  of  the  plaintiff's  visits,  and  the  length  of  each  ex- 
posure and  the  result  thereof.  Thereupon  several  practic- 
ing physicians  of  experience  testified  as  experts  (having 
qualified  by  showing  an  acquaintance  with  the  literature 
of  the  subject  and  also  some  practical  experience  in  the 
use  of  the  X-ray  apparatus).  Upon  the  basis  of  the 
defendant's  testimony  respecting  the  character  of  his 
X-ray  apparatus  and  the  manner  of  its  use  upon  the 
plaintiff  and  the  duration  of  the  several  exposures  to  which 
she  was  subjected,  the  experts  testified  that  the  machine 
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was  a  good  one  of  its  kind,  and  that  the.manner  in  which 
it  had  been  used  upon  the  plaintiff  was  in  accordance  with 
the  practice  of  careful  and  prudent  X-ray  operators,  and 
was  as  safe  as  exposures  to  the  X-ray  apparatus  could  be 
made;  and  each  of  these  witnesses  further  testified  that 
according  to  his  experience  and  reading  it  was  not  possible 
in  the  use  of  the  X-ray  apparatus  to  guard  absolutely 
against  a  resultant  bmn. 

The  case  was  subniitted  to  the  jiuy  under  instructions 
from  the  court,  and  they  rendered  a  verdict  in  favor  of 
the  defendant.  The  plaintiff  appealed  to  the  Court  of 
Appeals,  where  there  was  an  affirmance  (35  App.  D.  C. 
57),  and  she  sued  out  this  writ  of  error. 

The  assignments  of  error  present  in  effect  but  two 
questions — 

1.  The  plai^tiff  requested  the  trial  court  to  mstruct  the 
jury  as  follows: 

"If  you  beUeve  upon  the  evidence  that  in  the  course  of 
the  operation  of  the  X-ray  apparatus  by  the  defendant  the 
plaintiff  was  burned,  that  fact  is  of  itself  evidence  of  negli- 
gence on  his  part,  and  casts  upon  him  the  burden  of  prov- 
ing, if  he  can,  by  a  preponderance  of  evidence,  that  the 
plaintiff's  injiuy  was  not  caused,  in  whole  or  in  part,  by 
his  n^Ugence,  and  in  such  (^ise,  unless  you  find  by  a  pre- 
ponderance of  the  evidence  that  said  injury  was  not  caused 
in  whole  or  in  part  by  the  defendant's  n^ligence,  your 
verdict  should  be  for  the  plaintiff." 

The  trial  judge  refused  this  request,  and  on  the  con- 
trary instructed  the  jury — "That  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  by  a  fair  preponderance  of 
the  evidence  that  the  bum  upon  her  back  was  caused 
by  n^ligence  on  the  part  of  the  defendant  in  the 
manner  in  which  he  subjected  her  to  exposure  by  the 
X-ray." 

The  contention  in  behalf  of  the  plaintiff  is  that  since 
the  injury  to  the  plaintiff  was  caused  by  an  agency  in  the 


Digitized  by 


Google 


238  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  IT.  8. 

possession  of  the  defendant  and  under  his  exclusive  man- 
agement and  control,  there  arises  from  this,  coupled  with 
the  fact  that  personal  injury  resulted  therefrom  to  the 
plaintiff,  a  presumption  of  negligence  on  defendant's  part, 
upon  the  doctrine  of  res  ipsa  loquitur,  and  that  the  bmden 
is  thereby  imposed  upon  him  to  overcome  that  presump- 
tion by  a  preponderance  of  evidence  sufficient  to  satisfy 
the  jiuy  that  the  injiuy  was  not  caused  by  negligence  on 
his  part.  As  will  be  seen,  this  contention  includes  two 
propositions;  the  first,  that  the  case  is  a  proper  one  for 
the  application  of  the  doctrine,  res  ipsa  loquitur;  the  sec- 
ond, that  the  application  of  this  doctrine  relieves  the  plain- 
tiff from  the  burden  of  proof  and  imposes  that  burden 
upon  the  defendant.  These  two  propositions  were  coupled 
together  in  the  requested  instruction,  and,  upon  familiar 
principles,  no  legal  error  was  committed  by  the  trial  court 
in  refusing  the  request,  if  either  part  of  it  was  not  well 
founded  in  law. 

In  the  view  we  take  of  the  matter,  it  is  not  necessary  to 
pass  upon  the  question  whether  the  evidence  presented  a 
case  for  the  application  of  the  rule  res  ipsa  loquitur;  for 
the  reason  that  in  cases  where  that  rule  does  apply,  it 
has  not  the  effect  of  shifting  the  burden  of  proof. 

The  general  rule  in  actions  of  negligence  is  that  the  mere 
proof  of  an  ^'accident"  (using  the  word  in  the  loose  and 
popular  sense)  does  not  raise  any  presumption  of  negli- 
gence; but  in  the  application  of  tliis  rule,  it  is  recognized 
that  there  is  a  class  of  cases  where  the  circmnstances  of 
the  occurrence  that  has  caused  the  injury  are  of  a  charac- 
ter to  give  ground  for  a  reasonable  Inference  that  if  due 
care  had  been  employed,  by  the  party  charged  with  care 
in  the  premises,  the  thing  that  happened  amiss  would 
not  have  happened.  In  such  cases  it  is  said,  res  ipsa  lo- 
quitur— ^the  thing  speaks  for  itself;  that  is  to  say,  if 
there  is  nothing  to  explain  or  rebut  the  inference 
that  arises  from  the  way  in  which  the  thing  happenec^ 
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it  may  fairly  be  found  to  have  been  occasioned  by  negli- 
gence. 

The  doctrine  has  been  so  often  invoked  to  sustain  the 
refusal  by  trial  courts  to  non-suit  the  plaintiff  or  direct  a 
verdict  in  favor  of  the  defendant,  that  the  application  of 
the  rule,  where  it  does  apply,  in  raising  a  question  for  the 
jury,  and  thus  making  it  incumbent  upon  the  defendant 
to  adduce  proof  if  he  desires  to  do  so,  has  sometimes  been 
erroneously  confused  with  the  question  of  the  burden  of 
proof.  But  in  the  requested  instruction  now  under  con- 
sideration the  matter  was  presented  in  no  equivocal  form. 
Plaintiff's  insistence  was  not  merely  that  the  evidence  of 
the  occurrence  of  the  injury  imder  the  circmnstances  was 
evidential  of  negligence  on  defendant's  part,  so  as  to  make 
it  incumbent  upon  him  to  present  his  proofs;  the  conten- 
tion was  that  it  made  it  necessary  for  him  to  prove  by  a 
preponderance  of  the  evidence  that  there  was  an  absence 
of  negligence  on  his  part. 

In  Stokes  v.  SaUanstaU  (1839),  13  Pet.  181,  190,  which 
was  an  action  against  a  stage-coach  owner  to  recover  dam- 
ages for  an  injury  sustained  by  a  passenger  through  the 
upsetting  of  the  coach,  the  trial  court  instructed  the  jury 
that — "The  facts  that  the  carriage  was  upset,  and  the 
plaintiff's  wife  injured,  are  prima  fade  evidence  that  there 
was  carelessness,  or  negligence,  or  want  of  skill  on  the  part 
of  the  driver,  and  throw  upon  the  defendant  the  biurden 
of  proving  that  the  accident  was  not  occasioned  by  the 
driver's  fault;"  and  also,  that  it  was  incumbent  on  the 
defendant  to  prove  that  the  driver  was  a  person  of  com- 
petent skill  and  good  habits,  and  that  he  acted  on  the 
occasion  in  question  "with  reasonable  skill,  and  with  the 
utmost  prudence  and  caution."  The  judgment  was  sus- 
tained by  this  court  against  the  contention  (p.  193),  that 
although  the  facts  of  the  overturning  of  the  coach  and  the 
injmy  sustained  were  prima  facie  evidence  of  negligence, 
they  did  not  throw  upon  the  defendant  the  burden  of 
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proving  that  the  overturning  and  injury  were  not  occa- 
sioned by  the  driver's  default,  but  only  that  the  coach- 
man was  a  person  of  competent  skill  in  his  business,  that 
the  coach  was  properly  made,  the  horses  steady,  etc.  A 
reading  of  the  report  shows  that  the  case  turned  upon  the 
high  degree  of  care  owing  by  carrier  to  passenger,  and 
that  the  court  did  not  rule  that  the  circumstances  of  the 
occurrence  shifted  the  burden  of  proof  upon  the  main 
issue.  Such  is  the  effect  that  has  uniformly  been  given  to 
the  decision.  New  Jersey  R.  &  T.  Co.  v.  Pollard,  22  Wall. 
341,  346,  350;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  4i51,  455; 
Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
554,  555;  Gleeson  v.  Virginia  Midland  R.  Co.,  140  U.  S. 
435, 443,  444;  Patton  v.  Texas  &  Pacific  Ry.  Co.,  179  U.  S. 
658,  663. 

In  our  opinion,  res  ipsa  loguUwr  means  that  the  facts 
of  the  occurrence  warrant  the  inference  of  negligence,  not 
that  they  compel  such  an  inference;  that  they  furnish 
circmnstantial  evidence  of  negligence  where  direct  evi- 
dence of  it  may  be  lacking,  but  it  is  evidence  to  be  weighed, 
not  necessarily  to  be  accepted  as  sufficient;  that  they  call 
for  explanation  or  rebuttal,  not  necessarily  that  they  re- 
quire it;  that  they  make  a  case  to  be  decided  by  the  jury, 
not  that  they  forestall  the  verdict.  Res  ipsa  loquitur, 
where  it  applies,  does  not  convert  the  defendant's  general 
issue  into  an  affirmative  defense.  When  all  the  evidence 
is  in,  the  question  for  the  jury  is,  whether  the  preponder- 
ance is  with  the  plaintiff. 

Such,  we  think,  is  the  view  generally  taken  of  the  matter 
in  well-considered  judicial  opinions. 

Kay  V.  Metropolitan  St.  Ry.  Co.,  163  N.  Y.  447,  was  an 
action  by  passenger  against  carrier,  and  the  New  York 
Court  of  Appeals  said  (p.  453):  ^'In  the  case  at  bar  the 
plaintiff  made  out  her  cause  of  action  prima  fade  by  the 
aid  of  a  legal  presmnption  (referring  to  res  ipsa  loquitur), 
but  when  the  proof  was  all  in  the  burden  of  proof  had  not 
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shif tedy  but  was  still  upon  the  plaintiff.  ...  If  the 
defendant's  proof  operated  to  rebut  the  presumption  upon 
which  the  plaintiff  relied,  or  if  it  left  the  essentialfact  of 
negligence  in  doubt  and  uncertainty,  the  party  who  made 
that  allegation  should  suffer,  and  not  her  adversary.  The 
jury  were  bound  to  put  the  facts  and  circumstances  proved 
by  the  defendant  into  the  scale  against  the  presumption 
upon  which  the  plaintiff  relied,  and  in  determining  the 
weight  to  be  given  to  the  former  as  against  the  latter,  they 
were  boimd  to  apply  the  rule  that  the  burden  of  proof  was 
upon  the  plaintiff.  If,  on  the  whole,  the  scale  did  not 
preponderate  in  favor  of  the  presumption  and  against 
defendant's  proof,  the  plaintiff  had  not  made  out  her 
case,  since  she  had  failed  to  meet  and  overcome  the  burden 
of  proof."  The  rule  thus  declared  has  since  been  adhered 
to  in  the  courts  of  New  York.  HoUahan  v.  Metropolitan 
St.  Ry.  Co.,  73  N-  Y.  App.  Div.  164, 169;  Adams  v.  Union 
Ry  Co.,  80  N.  Y.  App.  Div.  136,  139;  Dean  v.  Tarrytown 
&c.  R.  Co.,  113  N.  Y.  App.  Div.  437,  439.  A  sunilar  view 
appears  to  be  entertain^  in  New  Hampshire.  Hart  v. 
Lockwood,  66  N.  H.  541;  Bosbm  &  Maine  R.  Co.  v.  Sar- 
genty  72  N.  H.  455,  466.  The  same  rule  has  been  followed 
in  a  recent  series  of  cases  in  the  North  Carolina  Supreme 
Court.  W(mible  v.  Grocery  Co.,  135  N.  Car.  474,  481, 485; 
Stewart  v.  Carpet  Co.,  138  N.  Car.  60, 66;  Lyles  v.  Carhonair 
ing  Co.,  140  N.  Car.  25, 27;  Roasv.  Cotton  MiUs,  140  N.  Car. 
115, 120;  1  L.  R.  A.  (N.  S.)  298,  301.  In  the  Stewart  Case 
the  court  said  (138  N.  Car.  66) :  "The  rule  of  res  ipsa  loguir 
tur  does  not  relieve  the  plaintiff  of  the  burden  of  showing 
n^ligenoe,  nor  does  it  raise  any  presumption  in  his  favor. 
Whether  the  defendant  introduces  evidence  or  not,  the 
plaintiff  in  this  case  will  not  be  entitled  to  a  verdict  unless 
he  satisfies  the  jury  by  the  preponderance  of  the  evidence 
that  his  mjuries  were  caused  by  a  defect  in  the  elevator, 
attributable  to  the  defendant's  negligence.  The  law  at- 
taches no  special  weight,  as  proof,  to  the  fact  of  an  acci- 
YOL.  ccxxvin — 16 
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dent,  but  simply  holds  it  to  be  sufficient  for  the  considera- 
tion of  the  jury,  even  in  the  absence  of  any  additional 
evidence." 

2.  TjiB  sole  remaining  question  is  raised  by  the  refusal 
of  the  trial  court  to  instruct  the  jury,  as  prayed  by  the 
plaintiff,  in  the  following  terms:  "If  you  believe  upon  the 
evidence  that  in  the  ordinary  and  careful  operation  of 
the  X-ray  apparatus  upon  a  woman  by  an  operator  having 
the  requisite  knowledge  and  skill  enabling  him  to  operate 
it  with  the  utmost  degree  of  safety  there  is  a  possibility, 
which  could  not  be  foreseen  by  such  an  operator,  of  injury 
to  the  woman  by  reason  of  her  condition  or  of  any  matter 
tending  to  predispose  her  to  injury  in  consequence  of  such 
operation  and  that  such  possibUity  was  known  to  the 
defendant  or  by  proper  inquiry  or  study  should  have  been 
known  to  him,  it  was  his  duty  to  inform  the  plaintiff  of 
such  pessibility  before  he  operated  upon  her;  and  if  you 
further  believe  upon  the  evidence  that  he  failed  to  perform 
such  duty,  or  that  in  the  performance  of  the  operation  he 
failed  to  exercise  the  skill  and  care  required  of  him  as 
such  operator,  and  that  the  plaintiff  was  thereby  injm^, 
your  verdict  should  be  for  the  plaintiff."  The  terms  of  this 
request  are  self-contradictory  and  confusing — dealing,  as 
it  does,  with  a  possibility  of  injury  to  the  plaintiff  "which 
could  not  be  foreseen"  by  the  defendant,  and  combining 
inseparably  with  it  the  hypothesis  that  "such  possibility 
was  known  to  the  defendant  or  by  proper  inquiry  or  study 
ohould  have  been  known  to  him" — and  for  this  reason 
alone  it  was  properly  rejected  by  the  trial  court.  But, 
besides  this,  it  does  not  appear  that  there  was  any  evidence 
on  which  the  jury  could  properly  base  a  finding  that  there 
was  danger*  of  injury  to  the  plaintiff  by  reason  of  her  con- 
dition or  of  any  other  matter  tending  to  predispose  her  to 
such  injury;  nor  to  sustain  a  finding  that  such  possibility 
was  known  to  the  defendant,  or  by  proper  study  or  in- 
quiry should  have  been  known  to  him.    Nor  could  it  be 
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said,  as  matter  of  law,  that  defendant  had  undertaken 
any  duty  requiring  him  to  make  special  study  or  inquiry 
respecting  plaintiff's  condition  or  the  possibility  of  injury 
to  her,  or  to  advise  her  of  such  possibility  of  injury;  for 
there  was  testimony,  already  referred  to,  tibat  would  have 
warranted  a  finding  that  Dr,  Kerr  had  assumed  the  re- 
sponsibility of  advising  the  plaintiff  respecting  the  pro- 
priety of  her  submitting  to  the  operation. 
No  error  being  foimd  in  the  record,  the  judgment  is 

Affirmed. 

DONNELLY  v.  UNITED  STATES.* 

EBBOB  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  (JFATES  FOR 
THE  NORTHERN  DISTRICT  OF  CALIFORNIA. 

No.  97.    Argued  December  18,  1912.— Deckled  April  7,  1913. 

From  an  eariy  period  Congress  has  accorded  to  the  Executive  a  large 
discretion  about  setting  apart  and  reserving  portions  of  the  public 
domain  m  aid  of  particular  public  purposes. 

Section  2  of  the  act  of  April  8, 1864,  conferring  power  oD-the  Executive 
to  set  apart  reservations  for  Indians,  was  a  continuing  power  and 
was  not  exhausted  by  the  first  order  establishing  reservaticma  there- 
under. 

The  extenmon  of  the  Hoopa  Valley  Reservation*  made  by  Executive 
Order  of  October  16, 1891,  including  a  tract  of  country  in  California 
one  mile  in  width  on  each  side  of  the  Klamath  River,  was  lawfully 
established  pursuant  to  the  act  of  1864. 

In  view  of  the  history  of  the  case,  the  custom  of  the  Klamath  Indians 
for  whose  benefit  the  Hoopa  Valley  Reservation  was  established,  the 
Government  ownership  of  the  territory  and  its  acquisition  from 
Mexico  under  the  Treaty  of  Guadalupe  Hidalgo,  as  well  as  the 
statutes,  and  decisions  of  the  courts,  of  California  to  the  e£fect  that 
the  Klamath  River  is  a  non-navigable  stream,  held  that  such  reserva- 
tion included  the  bed  of  the  Klamath  River. 

What  are  navigable  streams  within  the  meaning  of  the  local  rules  of 

1  See  also  p.  708,  po«t. 
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property  is  for  the  determination  of  the  States;  and  where  a  State 
by  statute  enumerates  the  navigable  streams  within  its  borders 
those  not  enumerated  are  non-navigable  in  law. 

The  prime  requisites  for  the  validity  of  a  mining  claim  are  discovery  of 
a  valuable  mineral  deposit,  an  actual  taking  possession  thereof,  and 
the  performance  of  the  requisite  amount  of  development  work; 
where  the  record  does  not  disclose  facts  showing  the  existence  of 
these  elements  a  finding  cannot  be  supported  that  valid  rights  against 
the  Government  existed. 

The  creation  and  maintenance  of  a  school  district  by  the  State  o£ 
California  withm  the  public  domain  and  not  in  section  16  or  36  could 
not  impair  the  right  of  the  Federal  Government  to  dispose  of  that 
domain. 

The  words  "sole  and  exclusive  jurisdiction''  as  used  in  §  2145,  Rev. 
Stat.,  do  not  mean  that  the  United  States  must  have  sole  and  exclu- 
sive jurisdiction  over  the  Indian  country  in  order  that  such  section 
ma/ apply  to  it;  those  words  are  used  in  order  to  describe  the  laws 
of  the  United  States  which  by  that  section  are  extended  to  the  In- 
dian country.    In  re  Wihon^  140  U.  S.  573. 

The  term  "Indian  country"  as  used  m  §§  2145, 2146,  Rev.  Stat.,  is  not 
confined  to  lands  to  which  the  Indians  retain  their  original  right  of 
possession,  but  includes  those  set  apart  out  of  the  public  domain  as 
reservations  for,  and  not  previously  occupied  by,  the  Indians. 

The  killing  of  an  Indian  by  one  not  of  Indian  blood,  when  oonmiitted 
upon  an  Indian  reservation  within  the  State  of  Cdifomia,  is  punish- 
able, under  §§  2145  and  5339,  Rev.  Stat.,  in  the  Federal  courts. 

Hearsay  evidence  with  a  few  well-recognized  exceptions,  is  excluded 
by  courts  that  adhere  to  the  principles  of  the  common  law. 

After  reviewing  numerous  authorities,  held  that,  in  this  case,  the  court 
properly  excluded  hearsay  evidence  relating  to  the  confession  of  a 
thinl  party,  then  deceased,  of  guilt  of  the  crime  with  which  defendant 
was  charged. 

In  this  country  there  is  a  great  and  practically  unanimous  weight  of 
authority  in  the  state  courts  against  admitting  evidence  of  confes- 
sions of  third  parties  made  out  of  court  and  tending  to  exonerate 
the  accused. 


The  facts,  which  involve  the  validity  of  a  conviction 
and  sentence  of  a  white  man  for  murder  of  an  Indian  on 
the  Klamath  River  within  the  Hoopa  Valley  Reservation, 
are  stated  in  the  opinion. 
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Mr.  John  F.  Quinny  with  whom  Mr.  W.  F.  Clyhome  was 
on  the  brief,  for  plaintiff  in  error: 

To  give  the  United  States  court  jurisdiction  the  in- 
dictment must  allege  that  plaintiff  in  error  was  an  Indian. 
Draper  v.  UniUd  States,  164  U.  S.  241. 

Federal  courts  have  jiuisdiction  of  offenses  committed 
within  the  limits  of  the  Hoopa  Valley  Indian  Reservation 
only  under  §9  of  the  act  of  1885,  which  act  distinctly 
provides  that  Indians  shall  be  amenable  to  the  courts  of 
the  United  States  for  the  conmiission  of  the  crime  of 
murder  against  the  person  of  an  Indian  or  other  person. 
But  only  Indians  can  be  proceeded  against  under  this  act. 
See  §  5339,  Rev.  Stat. 

The  crime  charged  was  not  conmiitted  within  the  limits 
of  any  of  the  places  enumerated  in  that  section  and  con- 
sequently the  United  States  courts  would  not  have  juris- 
diction as  the  Hoopa  Valley  Reservation  is  not  a  place 
under  the  exclusive  jurisdiction  of  the  United  States. 

The  State,  not  the  United  States,  has  jurisdiction  of  the 
crime  of  murder  conmiitted  within  the  limits  of  an  Indian 
reservation  within  the  boundaries  of  a  State  by  a  white 
person  against  a  white  person.  United  States  v.  McBrair 
ney,  104  U.  S.  621 ;  United  States  v.  Draper,  164  U.  S.  240; 
United  States  v.  Kagama,  118  U.  S.  385. 

It  is  not  charged  in  the  indictment  that  the  reservation 
or  the  place  of  the  alleged  crime  is  Indian  coimtry.  This 
reservation  is  not  and  never  has  been  Indian  coimtry 
since  California  became  part  of  the  United  States. 

In  order  to  be  Indian  coimtry  the  Indians  must  retain 
their  original  title  to  the  soil,  and  this  extension  does  not 
include  any  land  to  which  the  original  Indian  title  has 
never  been  extinguished.  Boies  v.  Clark,  95  U.  S.  204, 
209;  Untied  States  v.  CeUstine,  215  U.  S.  285. 

There  is  nd  treaty  with  any  tribe  of  Indians  as  to  the 
jurisdiction  over  the  land  involved  in  this  case.  Neither 
is*there  any  treaty  or  act  of  Congress  defining  it  to  be 
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or  giving  it  the  character  of  Indian  country.  Under  the 
act  of  1864  and  the  executive  orders  the  United  States 
simply  set  apart  for  the  purposes  of  an  Indian  reservation 
land  to  which  it  already  had  title.  If  an  Indian  reserva- 
tion within  a  State  is.  Lidian  country,  the  Federal  courts 
would  have  had  jurisdiction  in  the  Draper  and  McBrainey 
Cases,  imder  the  act  of  June  30, 1834,  and  as  amended  in 
1864  (§2145,  Rev.  Stat.),  and  imder  Westmoreland  v. 
United  States,  166  U.  S.  547,  which  held  that  the  court  had 
jurisdiction  of  a  white  person.  The  only  way  in  which  the 
Draper  and  McBratney  Cases  can  be  reconciled  with  the 
Westmoreland  Case  is  that  an  Indian  reservation  within 
the  boimdaries  of  a  State  is  not  Indian  country. 

It  is  essential  to  allege  in  the  indictment  and  prove  on 
the  trial  that  the  accused  is  an  Indian.  United  States  v. 
Hadley,  99  Fed.  Rep.  437;  United  States  v.  Logan,  105 
Fed.  Rep.  240;  State  v.  Campbell,  53  Minnesota,  354. 

The  United  States  never  reserved  any  jurisdiction  over 
the  land  included  within  the  Hoopa  Reservation  either 
in  the  act  admitting  California  into  the  Union  or  in  any 
other  act.  Neither  did  the  State  of  California  at  any  time 
cede  to  the  United  States  any  jurisdiction  over  such  land 
or  disclaim  in  any  manner  jurisdiction  over  the  same. 

No  treaty  or  other  compact  was  ever  entered  into  be- 
tween the  United  States  or  any  band  or  tribe  of  Indians 
in  reference  to  such  land.  The  State  of  California  had 
absolute  criminal  jurisdiction  over  this  land  for  41  years, 
and  even  if  an  Indian  had  killed  another  Indian  on  the 
land  mentioned  in  the  indictment  on  October  16,  1891,  or 
any  time  prior  thereto,  the  state  and  not  the  Federal 
courts  would  have  had  jurisdiction. 

The  executive  order  of  President  Harrison  issued 
October  16,  1891,  creating  the  extension  to  the  Hoopa 
Valley  Reservation,  is  absolutely  void,  not  being  au- 
thorized by  any  act  of  Congress.  There  is  now  no  legal 
extension  to  the  Hoopa  Valley  Reservation  and  there 
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can  be  none  until  there  is  an  act  of  Congress  authoriz- 
ing it. 

But  even  if  the  extension  of  the  reservation  was  lawfully 
created,  the  alleged  crime  was  committed  on  the  Elamath 
Biver  which  is  outside  the  limits  of  the  extension.  The 
description  excludes  the  river,  and  even  if  the  order  had 
attempted  to  include  it^  it  would  have  been  void  to  that 
extent,  as  California  was  admitted  into  the  Union  upon 
the  condition  that  the  navigable  rivers  should  be  public 
highways  as  to  the  citizens  of  all  States.  9  Stat.  453;  Lux 
V.  Hoggin^  69  California,  335. 

The  Klamath  River  is  a  navigable  stream  and  the 
alleged  crime  occiured  at  a  point  on  the  river  where  it  was 
actually  used  for  the  purposes  of  conmierce. 

The  court  will  take  judicial  notice  that  the  tide  ebbs 
and  flows  on  the  Klamath  near  its  mouth.  See  United 
States  V.  La  Vengeance,  3  Dall.  297;  The  ApoUon,  9 
Wheat.  374;  Peyraux  v.  Howard,  7  Pet.  341;  1  Greene 
Ev.,  §  6. 

As  the  Klamath  Biver  flows  into  the  Pacific  Ocean,  the 
court  will  take  judicial  notice  that  it  is  a  tidal  river  at 
least  near  its  mouth. 

President  Harrison  recognizing  then  the  sovereignty  of 
the  States  over  navigable  waters  purposely  excluded  the 
Klamath  Biver  from  the  limits  of  the  reservation  he  at- 
tempted to  create  by  his  executive  order  of  October  16, 
1891. 

The  alleged  crime  was  conmiitted  on  the  Klamath 
Biver.    The  Government's  testimony  proves  this. 

It  was  the  theory  of  the  Government  at  the  trial  as 
before  stated  that  Chickasaw  was  shot  while  in  bathing 
and  that  his  slayer  occupied  the  clump  of  willows  on  the 
sand  or  gravel  bar  when  he  fired  the  fatal  shot. 

Theidleged  crime  took  place  below  ordinary  high  water. 
A  river  is  composed  of  its  banks,  bed,  and  water.  It 
requires  bed,  shores,  and  banks,  as  well  as  water,  to  con- 
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stitute  a  river.  Ravenwood  v.  Fleming,  22  W.  Va.  52; 
EUi8  V.  GerUng,  22  L.  R.  A.  (N.  S.)  337. 

Prior  to  the  attempted  establishment  of  the  reservation 
a  mining  claim  had  been  located  and  a  school  district 
established  at  the  place  where  the  crime  was  alleged  to 
have  been  committed,  so  that,  imder  the  executive  order, 
that  particular  place  was  excepted  from  the  reservation. 

There  was  error  in  excluding  evidence  as  to  the  con- 
fession of  Joe  Dick.  See  where  Wlgmore  on  Evidence  in 
§§  1476  et  seq.  attacks  the  principle  that  would  accept 
declarations  against  a  pecuniary  or  a  proprietary  interest, 
but  not  a  penal  interest  and  shows  the  injustice  of  pro- 
hibiting the  confession  of  a  person,  deceased  or  otherwise, 
imavailable  as  witness,  of  a  crime  for  which  another  person 
is  being  tried. 

There  was  error  in  denying  motion  for  a  new  trial  and  in 
arrest  of  judgment. 

Mr.  AssiatarU  Attorney  General  Deniaon  for  the  United 
States: 

Crimes  by  whites  against  Indians  within  Indian  coun- 
try are  crimes  against  the  United  States  subject  to 
the  jurisdiction  of  its  courts.  United  States  v.  Bridleman, 
7  Fed.  Rep.  898;  United  States  v.  Bamhart,  22  Fed.  Rep. 
285;  United  Staies  v.  Ewing,  47  Fed.  Rep.  809;  United 
Staies  v.  Hunter,  21  Fed.  Rep.  615;  United  States  v. 
Loving,  34  Fed.  Rep.  715;  United  States  v.  MuUin,  71 
Fed.  Rep.  682;  Uniied  States  v.  Crook,  179  Fed.  Rep.  391; 
United  States  v.  Payne,  22  Fed.  Rep.  426;  McKnight  v. 
United  States,  130  Fed.  Rep.  659;  United  States  v.  SiMon, 
215  U.  S.  291;  HaUoweU  v.  United  States,  221  U.  S.  317; 
United  States  v.  Howard,  17  Fed.  Rep.  638;  United  States  v. 
Stocking,  87  Fed.  Rep.  857. 

See  contra,  United  States  v.  Logan,  105  Fed.  Rep.  240, 
and  semble,  United  States  v.  Hadley,  99  Fed.  Rep.  437; 
United  States  V,  Ward,  ^  Fed.  Rep.  Z20. 
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Revised  Statutes,  §  2145,  applies  to  crimes  either  by  or 
against  Indians  within  the  Indian  country.  United  States  v. 
McBratney,  104  U-  S.  621  and  Drapery.  United  States,  164 
U.  S.  240,  decided  merely  that  crimes  by  whites  against 
whites  were  subjects  of  state  jurisdiction,  but  left  open 
the  question  here  involved  as  to  crimes  by  or  against 
Indians. 

These  latter  crimes,  being  a  part  of  the  intercourse 
between  the  two  races,  are  fimdamentally  within  the 
scope  of  regulation  by  Congress  rather  than  by  the  States. 
Worcester  v.  Georgia,  6  Pet.  516,  557,  and  see  act  of 
July  22, 1790,  c.  33;  1  Stat.  137;  of  March  1, 1793, 1  Stat. 
329;  of  May  19,  1796,  1  Stat.  469;  of  March  3,  1799,  1 
Stat.  743;  of  March  30, 18CG,  2  Stat.  139;  of  March  3, 1817, 
3  Stat.  383;  of  June  30,  1834,  4  Stat.  729;  of  March  27, 
1854,  10  Stat.  269,  270;  §§  2145,  2146,  Rev.  Stat. 

The  protection  of  the  Indians  from  crimes  by  whites 
intruding  on  their  reservations  is  a  part  of  the  Federal 
function  foimded  both  on  the  prevention  of  Indian  out- 
breaks, Worcester  y:  Georgia,  6  Pet.  p.  552,  and  the  duty 
of  the  United  States  to  protect  the  Indians  as  its  wards. 
See  Kagama  v.  United  States,  118  U.  S.  375;  United  States 
V.  Rickert,  188  U.  S.  432,  437;  Jones  v.  Meehan,  175  U.  S. 
10;  Matter  of  Heff,  197  U.  S.  488,  498;  Rainbow  V.  Young, 
161  Fed.  Rep.  835;  Heckman  v.  United  States,  224  V.  S. 
413 ;  United  States  v.  SutUm,  supra.  This  is  implied  in  the 
very  fact  of  the  creation  of  the  reservation  for  the  exclu- 
sive and  imdisturbed  use  of  the  Indians.  Worcester  v. 
Georgia,  ^pra;  Rainbow  v.  Young,  161  Fed.  Rep.  835. 
See  also  Rev.  Stat.,  §  2114,  and  the  other  sections  imder 
the  titles  ^'Government  and  protection  of  Indians,''  and 
"Government  of  Indian  coimtry." 

The  act  of  March  3,  1885,  does  not  repeal  Rev,  Stat., 
§4215;  Re  Wilson,  140  U.  S.  575,  but  merely  repeals 
pro  tanto,  §  2146,  by  which  theretofore  all  crimes  by  In- 
dians against  Indians  had  been  left  to  the  exclusive  con- 
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trol  of  the  Indian  tribes  themselves.  Worcester  v.  Georgia, 
supra,  and  statutes,  supra;  see  Kagama  v.  United  States, 
118  U.  S.  375,  explaining  the  effect  of  Crow  Dog,  109  U.  S. 
556.  See  also  Gon-skay-ee,  Petitioner,  130  U.  S.  343;  In  re 
WHson,  140  U.  S.  575,  p.  578;  United  States  v.  WhdUfy, 
37  Fed.  Rep.  145;  United  States  v.  Swing,  47  Fed.  Rep. 
809;  Ex  parte  Hunt,  157  Fed.  Rep.  130;  Re  Blackbird,  109 
Fed.  Rep.  139;  Goodsm  v.  United  States,  7  Oklahoma,  117; 
Ex  parte  HaH,  157  Fed.  Rep.  130;  United  States  v.  King, 
81  Fed.  Rep.  625;  United  Stales  v.  Cardish,  145  Fed.  Rep. 
242. 

An  "Indian  Reservation"  is  "Indian  Cotmtry,''  even 
thou^  the  reservation  has  been  carved  out  of  l^e  public 
domain.  In  re  Wilson,  140  U.  S.  575;  United  States  v. 
Thomas,  151 U.  S.  577;  United  States  v.  Leathers,  6  Sawyer, 
17;  United  States  v.  Martin,  14  Fed.  Rep.  821;  United 
States  V.  BritBeman,  supra. 

The  eztenaon  of  the  Hoopa  Valley  Reservation  was 
lawful.  It  was  an  extension,  not  only  of  the  Hoopa 
Valley  Reservation,  but  of  the  Elamath  River  Reserva* 
tion,  and  so  came  within  the  express  language  of  the  act 
of  April  8, 1864.    See  33  L.  D.,  p.  205. 

In  any  event,  the  executive  had  the  power  to  set  apart 
the  reservation.  In  re  Wilson,  140  U.  S.  575;  Spalding 
V.  Chandler,  160  U.  S.  394,  403;  United  States  v.  Leathers, 
6  Sawyer,  17;  United  States  v.  Grand  Rapids  R.  Co.,  154 
Fed.  Rep.  131;  Gibson  v.  Anderson,  131  Fed.  Rep.  39,  41; 
Unit^  States  v.  Martin,  14  Fed.  Rep.  817,  821;  United 
States  V.  Payne,  8  Fed.  Rep.  883, 887;  14  Ops.  Atty.  Gen. 
181;  17  Ops.  Atty.  Gen.  258;  26  Ops.  Atty.  Gen.  92; 
28  Ops.  Atty.  Gen.  143. 

The  reservation  was  at  least  de  facto,  and  therefore 
Indian  country.  Worcester  v.  Georgia,  6  Pet.  515;  Felr 
lows  V.  Blacksmith,  19  How.  366;  Kagama  v.  United  States, 
118  U.  S.  375,  384;  Spalding  v.  Chandler,  160  U.  S.  394, 
403,404. 
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Ccmgress  was  advised  of  its  creation  and  has  continued 
its  appropriation  undisturbed. 

The  point  that  the  place  of  the  crime  was  covered  by  a 
valid  mining  daim,  and  was,  therefore,  not  within  the 
reservation,  is  not  property  raised  by  the  bill  of  exceptions. 
AUis  V.  United  States,  155  U.  S.  117;  Thiede  v.  Utah,  169 
U.  S.  71;  United  States  v.  Hough,  103  U.  S.  71;  Union  Ins. 
Co.  V.  Smith,  124  U.  S.  405;  Shelp  v.  United  States,  81  Fed. 
Rep.  694;  Richardson  v.  United  States,  181  Fed.  Rep.  1. 

The  fact  that  there  is  nothing  in  the  record  to  show 
otherwise  does  not  prove  the  mining  claim  had  been 
made  good  or  ''was  valid.''  Black  v.  Elkhom  Mining  Co., 
163  U.  S.  445,  p.  460;  Belk  v.  Meagher,  104  U.  S.  279, 
p.  282;  Spalding  v.  Chandler,  160  U.  S.  394,  at  404-406; 
M.,  K.  &  T.  Ry.  V.  Roberts,  162  U.  S.  114, 116, 118;  GiUis 
V.  Downey  (C.  C.  A.,  8th  Cir.),  85  Fed.  Rep.  483,  489. 

The  place  of  the  crime  was  not  excluded  from  the  ex- 
tension because  of  the  existence  of  a  state  school  district; 
that  point  is  not  soimd  on  the  merits,  nor  was  it  properly 
raised.  United  States  v.  Thomas,  161 U.  S.  677,  p.  583,  and 
cases  there  cited.  Beecher  v.  Weatherby,  96  U.  S.  617, 
525. 

The  pcunt  that  the  river  bed  was  not  within  the  reserva- 
tion is  not  properly  raised  in  the  record.  Columbia  R.  R. 
Co.  V.  Hawthorne,  144  U.  S.  202;  Bogkv.  Gassert,  149  U.  S. 
17;  Union  Pacific  Ry.  Co.  v.  Daniels,  162  U.  S.  684; 
Perotrich  v.  United  States,  206  U.  S.  86,  91. 

Nor  is  it  soimd  on  the  merits.  California  acts  of 
February  24,  1891,  c.  14,  and  March  11,  1891,  c.  92; 
CaJdwell  v.  County  of  Sacramento,  79  California,  347,  349; 
Leovy  v.  United  States,  177  U.  S.  621,  pp.  634-635,  semble. 

The  exclusion  pf  the  testimony  of  William  Norris  to 
the  effect  that  one  Joe  Dick,  since  deceased,  had  confessed 
his  own  guilt  of  the  murder,  may  present  a  grave  and 
doubtful  question,  see  \^gmore  on  Evidence,  §§  1476  and 
1477;  United  States  v.  MvihoOand,  50  Fed  Rep.  413, 
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collecting  the  authorities,  but  the  evidence  was  properly 
excluded. 

Mr.  JusTicis  Pttnet  delivered  the  opinion  of  the  court. 

Plaintifif  in  error  was  convicted  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  California, 
upon  an  indictment  for  murder,  and,  having  been  sen- 
tenced to  life  imprisonment,  ^es  out  this  writ  of  error. 
The  indictment  charged  him  with  the  murder  of  one  Chick- 
,  asaw,  an  Indian,  within  the  limits  of  an  Indian  reservation 
known  ad  the  Extension  of  the  Hoopa  Valley  Reservation, 
in  the  County  of  Humboldt,  in  the  State  and  Northern 
District  of  California.  The  evidence  tended  to  show  that 
Chickasaw,  who  was  an  Indian  and  a  member  of  the 
Klamath  Tribe,  was  shot  through  ih€  body  and  mortally 
Wounded  while  he  was  in  or  near  the  edge  of  the  water  of 
the  Klamath  River,  at  a  place  within  the  exterior  limits 
of  the  Extension. 

The  trial  proceeded  uix>n  the  theory  that  the  crime  was 
committed  within  the  river  bed  and  below  ordinary  high- 
.water  mark — a  theory  favorable  to  the  plaintiff  in  error, 
in  that  it  furnishes  the  basis  for  one  of  the  principal  con- 
tentions made  in  his  behalf.  The  indictment  does  not 
allege,  nor  did  the  Government  undertake  to  prove,  that 
plaintiff  in  error  was  of  Indian  blood;  there  was  evidence 
tending  to  show  that  he  was  a  white  man;  and  the  trial 
judge  instructed  the  jury  in  effect  that  this  question  was 
immaterial.  It  was  contended  that  the  Circuit  Court  was 
without  jurisdiction,  first,  because  the  place  of  the  com- 
mission of  the  alleged  offense  was  not  within  the  limits  of 
the  Extension  of  the  Hoopa  Valley  Reservation,  but  was 
upon  the  Klamath  River,  and  therefore  outside  of  those 
limits;  and,  secondly,  because  it  did  not  appear  that  the 
defendant  was  an  Indian.  These  contentions,  having 
been  overruled  below,  are  renewed  here,  and  some  othor 
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jurisdictional  questions  are  raised.  In  addition,  it  is  con- 
tended that  the  Circuit  Court  erred  in  refusing  to  permit 
the  plaintiff  in  error  to  introduce  evidence  tending  to  show 
that  one  Joe  Dick,  a  deceased  Indian,  had  confessed  just 
before  his  death  fJiat  it  was  he  who  had  shot  and  kUled 
the  Indian  Chickasaw. 

The  bounds  of  the  Hoopa  Valley  Reservation  were  first 
established  by  executive  order  of  President  Grant,  dated 
June  23, 1876,  made  under  authority  of  ''An  act  to  provide 
for  the  better  organization  of  Indian  affairs  in  California; " 
approved  April  8,  1864;  13  Stat.  39,  c.  48.  The  reserva- 
ti(m,  as  thus  delunited,  comprised  a  tract  of  country  in 
Humboldt  County,  about  89,000  acres  in  eictent,  lying 
on  both  sides  of  the  Trinity  River,  above  its  junction  with 
the  Klamath.  Exec.  Qrd.  Ind.  Reserv.  (ed.  1912),  p.  38; 
1  Kappler,  815. 

What  is  known  as  the  Extension  of  the  Hoopa  Valley 
Reservation  was  made  by  executive  order  of  President' 
Harrison,  dated  October  16,  1891,  and  included  ''a  tract 
of  country  one  mile  in  width  on  each  side  of  the  Klamath 
River,  and  extending  from  the  present  limits  of  the  said 
Hoopa  Valley  Reservation  to  the  Pacific  Ocean,"  with  a 
proviso  to  be  mentioned  hereafter.  Exec.  Ord.  Ind.  Reserv. 
(ed.  1912),  p.  39;  1  Kappler,  8^5.  The  extension  as  thus 
described  took  in  t^e  original  Klamath  River  Reservation 
(established  by  Preadent  Pierce  in  1855;  Ex.  Ord.  Ind. 
Reserv.  1912,  p.  41),  that  extended  along  the  river  for  a 
distance  of  twenty  miles  from  the  ocean.  This  portion 
was,  by  act  of  June  17,  1892,  27  Stat.  52,  c.  120,  opened 
to  settlement,  entry  and  purchase.  The  locus  in  quo  is 
not  within  the  part  thus  opened,  but  is  at  a  point  higher 
up  the  river. 

The  indictment  and  conviction  are  based  upon  §  2145, 
Rev.  Stat.,  providing  that  certain  general  laws  of  the 
United  States  as  to  the  punishment  of  crimes  committed 
in  any  place  within  the  sole  and  exclusive  jurisdiction  of 


Digitized  by 


Google 


264  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  XT.  8. 

the  United  States,  except  the  District  of  Columbia,  ''shall 
extend  to  the  Indian  country/'  and  upon  §6339,  Rev. 
Stat.y  which  enacts  that  any  person  who  commits  murder 
in  any  place  under  the  exclusive  jurisdiction  of  the  United 
States  shall  suffer  death.  These  sections,  together  with 
§  2146,  Rev.  Stat.,  and  §  9  of  an  act  of  March  3, 1885,  23 
Stat.  362,  385,  c.  341,  being  all  pertinent  to  the  discussion 
that  follows,  are  set  forth  in  the  margin.^ 

» EXTRACTS  FROM  REVISED  STATUTES. 

Sec  2145.  Except  as  to  crimes  the  punishment  of  which  is  expressly 
provided  for  in  this  Title,  the  general  laws  of  the  United  States  as  to 
the  punishment  of  crimes  committed  in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  except  the  District  of  Co- 
lumbia, shall  extend  to  the  Indian  Country. 

Sec.  2146.  The  preceding  section  shall  not  be  construed  to  extend 
to.  crimes  committed  by  one  Indian  against  the  person  or  property  of 
another  Indian,  nor  to  any  Indian  committing  any  offense  in  the  In- 
dian country  who  has  been  punished  by  the  local  law  of  the  tribe,  or 
to  any  case  where,  by  treaty  stipulations,  the  exclusive  jurisdiotioii 
over  such  offenses  is  or  may  be  secured  to  the  Indian  tribes  req>eo- 
tively. 

Sec.  5339.  Every  person  who  commits  murder  .  .  .  within  any 
fort,  arsenal,  dock  yard,  magazine,  or  in  any  other  place  or  district  of 
country  under  the  exclusive  jurisdiction  of  the  United  States  .  .  • 
•shall  suffer  death. 

ACT  OF  MARCH  3, 1885,  SEC.  9. 

That  immediately  upon  and  after  the  date  of  the  passage  of  this 
act  all  Indians,  committing  against  the  person  or  property  of  another 
Indian  or  other  person  any  of  the  following  crimes,  namely,  murder, 
manslaughter,  rape,  assault  with  intent  to  kill,  arson,  bur^aiy,  and 
larceny,  within  any  Territory  of  the  United  States,  and  either  within 
or  without  an  Indian  reservation,  shall  be  subject  tiierefor  to  the  laws 
of  such  Territory  relating  to  said  crimes,  and  shall  be  tried  therefor  in 
the  same  courts  and  in  the  same  manner  and  shall  be  subject  to  the 
same  penalties  as  are  all  other  persons  charged  with  the  commission 
of  said  crimes,  respectively;  and  the  said  courts  are  hereby  given  juris- 
dicticm  in  all  such  cases;  and  all  such  Indians  committing  any  of  the 
above  crimes  against  the  person  or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any  State  of  the  United  States,  and 
within  the  limits  of  any  Indian  reservation,  shall  be  subject  to  the 
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The  record  presents  the  following  questions,  and  it 
will  be  assumed  that,  in  view  of  the  course  taken  at  the 
trial,  they  must  all  be  answered  favorably  to  the  Govern- 
ment in  order  that  the  conviction  may  be  sustained. 

(1)  Was  the  Extension  of  the  Hoopa  Valley  Reserva- 
tion lawfully  established? 

(2)  Does  it  include  the  bed  of  the  Klamath  River? 

(3)  Is  the  place  of  the  homicide,  for  particular  reasons 
to  be  mentioned,  not  a  part  of  the  reservation? 

(4)  Is  the  Extension  (if  lawfuUy  established)  '^Indian 
country''  within  the  meaning  of  §  2145,  Rev.  Stat.? 

(5)  Is  the  killing  of  an  Indium  by  one  who  is  not  of 
Indian  blood,  when  committed  upon  an  Indian  reservation 
within  the  State  of  California,  pumshable  in  the  Federal 
courts? 

(6)  Was  the  evidence  offered  to  show  an  alleged  con- 
fession by  Joe  Dick  properly  excluded? 

1.  It  is  contended  in  behalf  of  the  plaintiff  in  error  that 
the  authority  conferred  upon  the  Executive  by  Congress 
in  the  act  of  April  8,  1864  (13  Stat.  39,  c.  48),  was  ex- 
hausted in  the  creation  by  President  Grant  of  the  Hoopa 
Valley  Reservation  in  1876.  Section  2  of  that  act  provides 
as  follows:  ''Sec.  2.  And  be  it  further  enacted^  That  there 
shall  be  set  apart  by  the  President,  and  at  his  discretion, 
not  exceeding  four  tracts  of  land,  within  the  limits  of  said 
State,  to  be  retamed  by  the  United  States  for  the  pur- 
poses of  Indian  Reservations,  which  shall  be  of  suitable 
extent  for  the  accommodation  of  the  Indians  of  said  State, 
and  shall  be  located  as  remote  from  white  settlements  as 
may  be  found  practicable,  having  due  regard  to  their 
adaptation  to  the  purposes  for  which  they  are  intended; 
Provided,  That  at  least  one  of  said  tracts  shall  be  located 

Bame  laws,  tried  in  the  same  courts  and  In  the  same  maimer,  and  sub- 
ject to  the  same  penalties  as  are  all  other  persons  committing  any  of 
the  above  crimes  within  the  exclusive  jurisdiction  of  the  United  States. 
23  Stat.  362, 385,  e.  341. 
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in  what  has  heretofore  been  known  as  the  northern 
district;  .  .  .  and  Provided,  further ,  That  said  tracts 
to  be  set  apart  as  aforesaid  may,  or  may  not,  as  in  the 
discretioii  of  the  President  may  be  deemed  for  the  best 
interests  of  the  Indians  to  be  provided  for,  include  any  of 
the  Indian  Reservations  heretofore  set  apart  in  said  state, 
and  that  in  case  any  such  reservation  is  so  included,  the 
same  may  be  enlarged  to  such  an  extent  as  in  the  opinion 
of  the  President  may  be  necessary,  in  order  to  its  complete 
adaptation  to  the  purposes  for  which.it  is  intended." 

The  terms  of  this  enactment  show  that  Congress  in- 
tended to  confer  a  discretionary  power,  and  from  an  early 
period  Congress  has  customarily  accorded  to  the  Execu- 
tive a  large  discretion  about  setting  apart  and  reserving 
portions  of  the  public  domain  in  aid  of  particular  public 
purposes.  Wokott  v.  Des  Moines  Co.,  5  Wall.  681,  688; 
Ghriaar  v.  McDowell,  6  Wall.  363,  381;  In  re  Wilaon,  140 
U.  S.  676,  677;  Spalding  v.  Chandler,  160  U.  S.  394,  404. 
See  also  United  States  v.  Leathers,  6  Sawy.  17,  21;  United 
States  V.  Martin,  U  Fed.  Rep.  817,  821:  McFadden  v. 
Mountain  View  Co.,  97  Fed.  Rep.  670,  673;  Gibson  v. 
Anderson,  131  Fed.  Rep.  39,  41;  United  States  v.  Grand 
liapids  &c.  R.  R.  Co.,  154  Fed.  Rep.  131, 136;  17  Opmions 
Atty.  Genl.  258;  Act  of  February  8,  1887  (24  Stat.  388, 
c.  119),  referrted  to  in  In  re  Wilson,  140  U.  S.  676. 

We  have  made  a  somewhat  exhaustive  examination  of 
the  history  of  the  Indian  reservations  of  Califomia  and 
what  has  been  done  by  the  executive  and  l^islative 
departments  of  the  Feda^  Government  respecting  them, 
and  as  a  result  we  are  convinced,  first,  that  the  situation  of 
Indian  afifairs  in  that  State  in  the  year  1864  was  such 
that  Congress  could  not  reasonably  have  supposed  that 
the  President  would  be  able  to  accomplish  the  beneficent 
purposes  of  the  enactment  if  he  were  obliged  to  act,  once 
for  all,  with  respect  to  the  establishment  of  the  several 
new  reservations  that  were  provided  for^  and  were  left 
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powerless  to  alter  and  enlarge  the  reservations  from  time 
to  time  in  the  light  of  experience.  To  mention  but  one 
obstacle  that  must  have  been  within  the  contemplation  of 
Congress:  the  Klamath  and  Hoopa-or  Trinity  Indians 
were  at  war  with  the  forces  of  the  United  States  at  the 
time  of  the  passage  of  the  act  of  1864,  and  had  been  so  for 
some  years.  Indian  Report,  1864,  pp.  123,  127,  130,  133, 
134-138.  Secondly,  beginning  shortly  after  its  passage, 
and  continuing  for  a  period  of  at  least  thirty  years  there- 
after. Congress  and  the  Executive  practically  construed 
the  act  of  1864  as  conferring  a  continuing  authority 
upon  the  latter,  and  a  large  discretion  about  exercis- 
ing it. 

Congress  itself  recognized  the  Hoopa  Valley  Reserva- 
tion as  lawfully  existing,  at  least  as  early  as  July  27,  1868 
(15  Stat.  198,  221,  c.  248),  when  it  appropriated  money 
"to  pay  the  settlers  of  Hoopa  Valley  for  their  personal 
proi)erty  left  upon  the  Hoopa  Valley  Reservation  at  the 
time  the  Government  took  possession;"  and  also  "for 
removing  the  Indians  from  Smith's  River  Reservation  to 
Hoopa  Valley  and  Round  Valley  Reservations  .  .  . 
and  the  Smith  River  Reservation  is  hereby  discontinued," 
and  again,  in  the  following  year,  (act  of  April  10,  1869, 
16  Stat.  13,  37,  c.  16),  when  it  appropriated  money  for 
the  pay  of  a  miller  upon  the  Hoopa  Valley  Reservation, 
and  "to  supply  a  deficiency  for  removing  the  Indians  from 
SmitJi's  River  Reservation  to  Hoopa  Valley  and  Round 
Valley  Reservations."  Yet  no  formal  executive  order  had 
as  yet  been  made  setting  aside  the  Hoopa  Valley  Reserva- 
tion or  fixing  its  boimds;  and  its  status  as  a  reservation 
rested  upon  a  mere  public  notice  given  by  the  Superintend- 
ent of  Indian  Affairs  for  California,  imder  date  August  21, 
1864,  to  the  effect  that  under  the  act  of  April  8,  1864, 
and  under  instructions  from  the  Interior  Department,  he 
had  located  a  reservation  in  the  Hoopa  Valley,  and  that 
settlers  should  not  make  further  improvements  upon  their 
VOL.  ccxxviii — 17 
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places  (Rep.  Ind'n  Com'r,  1864,  pp.  123, 138;  Exec.  Ord. 
Ind.  Reserv.,  1912,  p.  38;  1  Kappler,  816). 

In  the  year  following  Presideat  Harrison's  order  the 
Extension  was  reported  upon  by  the  Indian  agent  to  the 
Commissipner  of  Indian  Affairs  as  being  occupied  by  the 
Lpwer  Klamath  Tribe.  House  Executive  Documents, 
2d  Sess.,  62d  Cong.,  1892-1893,  Vol.  13  (Indian  Report), 
p.  230.  And  a  similar  report  was  made  in  the  year  1894. 
House  Executive  Documents,  3d  Sess.,  53d  Cong.,  1894- 
1895,  Vol.  15  (Indian  Report),  p.  117.  These  reports 
were  officially  communicated  by  the  Secretary  of  the 
Interior  to  Congress,  and  there  is  nothing  to  diow  any 
disapproval  of  the  status  of  the  Extension  as  an  Indian 
reservation. 

But,  further,  the  Hoopa  Valley  Reservation  was  only 
one  of  four  that  were  authorized  by  the  act  of  1864. 
Other  reservations  established  thereunder  were  known 
as  the  Tule  River,  Round  Valley,  and  Mission  Reserva- 
tions. Upon  the  question  of  practical  construction,  the 
action  taken  by  the  Executive  and  by  Congress  respecting 
these  is  as  si^iificant  as  that  taken  with  respect  to  the 
Hoopa  Valley  Reservation  itself.  A  sufficient  summary 
of  their  history  is  given  in  CrickUm  v.  SheUon^  33  L.  D. 
205,  209,  213.  The  executive  orders  respecting  them  are 
to  be  found  in  Exec.  Ord.  Ind.  Reserv.  1912,  pp.  43,  55, 
61,  etc.  It  will  be  seen  that  Presidents  Grant,  Hayes, 
Garfield,  Arthur,  Cleveland,  and  Harrison,  successively, 
acted  with  respect  to  one  or  more  of  these  reservations 
upon  the  theory  that  the  act  of  1864  conferred  a  continu- 
ing discretion  upon  the  Executive;  orders  were  made  for 
altering  and  enlarging  the  bounds  of  the  reservations, 
restoring  portions  of  their  territory  to  the  public  domain, 
and  abolishing  reservations  once  made  and  establishing 
others  in  their  stead;  and  in  numerousvinstances  Congress 
in  effect  ratified  such  action.  In  view  of  all  this,  we  feel 
bound  to  hold  that  President  Harrison's  order  of  Octo- 
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ber  16,  1891,  extending  the  Hoopa  Valley  Reservation, 
was  within  the  authority  of  the  act  of  1864. 

2.  Does  the  reservation  include  the  bed  of  the  Klamath 
River?  The  descriptive  words  of  the  order  are  ''a  tract 
of  country  one  mile  in  width  on  each  side  of  the  Klamath 
River  and  extending/'  etc.  It  seems  to  us  clear  that  if 
the  United  States  was  the  owner  of  the  river  bed,  a  reason- 
able construction  of  this  language  requires  that  the 
river  be  considered  as  included  within  the  reservation. 
Indeed,  in  view  of  all  the  circumstances,  it  would  be  ab- 
surd to  treat  the  order  as  intended  to  include  the  uplands 
to  the  width  of  one  mile  on  each  side  of  the  river,  and 
at  the  same  time  to  exclude  the  river.  As  a  matter  of 
history  it  plainly  appears  that  the  Klamath  Indians  es- 
tablished themselves  along  the  river  in  order  to  gain  a 
subsistence  by  fishing.  The  reports  of  the  local  Indian 
agents  and  superintendents  to  the  Commissioners  of 
Indian  Affairs  abound  in  references  to  fishing  as  their 
principal  subsistence,  and  the  river  is  described  as  running 
in  a  narrow  canyon  through  a  brokeh  country,  the  In- 
dians to  dwelling  in  small  villages  close  to  its  banks.  (In- 
dian Reports,  1856,  p.  238;  1857,  p.  391;  1858,  pp.  286- 
287;  1859,  p.  437;  1861,  p.  147;  1864,  p.  122;  1866,  p.  238; 
1885,  p.  264;  1888,  p.  10;  1892,  p.  230;  1894,  p.  117;  and 
see  33  L.  D.  216.) 

Upon  the  question  of  Government  ownership,  it  is 
a  matter  of  history  that  the  entire  territory  in  question 
was  a  part  of  the  public  domain  that  was  transferred  by 
Mexico  to  the  United  States  in  the  year  1848  by  the 
treaty  of  Guadalupe  Hidalgo.  February  2,  1848,  9  Stat. 
922;  United  States  v.  Kagama,  118  U.  S.  375,  381. 

By  act  of  September  9, 1850,  9  Stat.  452,  c.  50,  Califor- 
nia was  admitted  into  the  Union  ''on  an  equal  footing 
with  the  original  States  in  all  respects  whatever."  By 
§  3  of  the  same  act  it  was  provided:  ''That  the  said  State 
of  California  is  admitted  into  the  Union  upon  the  express 
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condition  that  the  people  of  said  State,  through  their 
legislature  or  otherwise;  shall  never  interfere  with  the 
primary  disposal  of  the  public  lands  within  its  limits, 
and  shall  pass  no  law  and  do  no  act  whereby  the  title  of 
the  United  States  to,  and  right  to  dispose  of,  the  same 
shall  be  impaired  or  questioned;  ...  and  that  all 
the  navigable  waters  within  the  said  State  shall  be  common 
highways,  and  forever  free,  as  well  to  t^e  inhabitants 
of  said  State  as  to  the  citizens  of  the  United  States,  with- 
out any  tax,  impost,  or  duty  therefon" 

It  is  insisted  that  the  Klamath  is  a  navigable  river; 
and  there  is  evidence  in  the  record  tending  to  show  that 
the  stream  is  navigable  in  fact,  at  certain  seasons,  from 
Requa  (near  its  mouth)  up  to  and  above  the  locus  in,  quo. 
But,  in  the  view  we  take  of  the  present  case,  the  question 
of  its  navigability,  in  fact  or  in  law,  is  immaterial  ex- 
cept as  it  bears  upon  the  title  of  the  United  States  to  the 
bed  of  the  stream.  The  present  question  is  whether  that 
bed  was  a  part  of  an  Indian  reservation,  and  that  depends 
upon  the  question  of  ownership.  The  jurisdiction  to 
punish  the  plaintiff  in  error  for  the  murder  of  an  Indian 
upon  the  reservation  depends  upon  other  considerations, 
as  will  appear  hereafter. 

In  passing  upon  the  effect  of  the  act  admitting  Alabama 
into  the  Union,  this  court  held,  in  PoUariTs  Leasee  v. 
Hagauy  3  How.  212,  that  the  State  had  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  navigable  waters 
as  the  original  States,  and  could  exercise  all  the  powers 
of  government  which  belong  to  and  may  be  exercised 
by  them,  excepting  with  respect  to  control  over  public 
lands  owned  by  the  United  States;  and  that  the  title  of 
the  navigable  waters,  and  the  soil  beneath  them,  was  in 
the  State  and  subject  to  its  sovereignty  and  jurisdiction. 
In  G^Tiesee  Chief  v.  Fiizhugh,  12  How.  443,  it  was  settled 
that  for  purposes  of  admiralty  jurisdiction  the  tidal  test, 
prevailing  in  England  for  determining  what  is  navigable 


Digitized  by 


Google 


DONNELLY  v.  UNITED  STATES.  261 

228  U.  S.  Opinioa  of  the  Court 

water^  is  not  applicable  to  this  country.  In  Barney  v. 
Keokuk,  94  U.  S.  324,  338,  it  was  held  that  it  is  for  the 
States  to  establish  for  themselves  such  rules  of  property 
as  they  may  deem  expedient  with  respect  to  the  navigable 
waters  within  their  borders  and  the  riparian  lands  adjacent 
thereto.  The  court,  speaking  through  Mr.  Justice  Brad- 
ley, said  (94  U.  S.  338) :  "The  confusion  of  navigable  with 
tide  water,  found  in  the  monuments  of  the  common-law, 
long  prevailed  in  thia  country,  notwithstanding  the 
broad  di£ferences  existing  between  the  extent  and  topog- 
raphy of  the  British  island  and  that  of  the  American 
continent.  It  had  the  influence  for  two  generations  of 
excluding  the  admiralty  jurisdiction  from  our  great 
rivers  and  inland  seas;  and  under  the  like  influence  it 
laid  the  foundation  in  many  States  of  doctrines  with  re- 
gard to  the  ownership  of  the  soil  in  navigable  waters 
above  tide-water  at  variance  with  sound  principles  of 
public  policy.  Whether,  as  rules  of  property ,  it  would  now 
be  safe  to  change  these  doctrines  where  they  have  been  applied, 
as  before  remarked,  is  for  the  several  States  themselves  to 
determine.  If  they  choose  to  resign  to  the  riparian  proprietor 
rights  which  properly  belong  to  them  in  their  sovereign  capac- 
ity, itisru>tfor  others  to  raise  ot^ections.  In  our  view  of  the 
subject  the  correct  principles  were  laid  down  in  Martin  v. 
WaddeJl,  16  Pet.  367;  Pollard's  ^Lessee  v.  Hagan,  3  How. 
212;  SLud  GoodaHe  y.  Kibbe,  9  Id.  471.  These  cases  related 
to  tide-water,  it  is  true;  but  they  enunciate  principles 
which  are  equally  applicable  to  all  navigable  waters. 
And  since  this  court,  in  the  case  of  The  Genesee  Chief, 
12  Id.  443,  has  declared  that  the  Great  Lakes  and  other 
navigable  waters  of  the  country,  above  as  well  as  below 
the  flow  of  the  tide,  are,  in  the  strictest  sense,  entitled 
to  the  denomination  of  navigable  waters,  ^d  amenable 
to  the  admiralty  jurisdiction,  there  seems  to  be  no  sound 
reason  for  adhering  to  the  old  rule  as  to  the  proprietorship 
of  the  beds  and  shores  of  such  waters.    It  properly  belongs 
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to  the  States  by  their  inherent  sovereignty,  and  the  United 
States  has  wisely  abstained  from  extending  (if  it  could 
extend)  its  survey  and  grants  beyond  the  limits  of  high 
water.  The  cases  in  which  this  court  has  seemed  to  hold 
a  contrary  view  depended,  as  most  cases  must  depend, 
on  the  local  laws  of  the  States  in  which  the  lands  were 
situated." 

The  doctrine  thus  enunciated  has  since  been  adhered  to. 
Packer  v.  Bird,  137  U.  S.  661,  669;  Hardin  v.  Jordan, 
140  U.  S.  371,  Zl&iyShiveby  v.  BowUni,ib2  U.  S.  1,  40,  58; 
St.  AnJthony  Falls  Water  Power  Co.  v.  Water  Commissioners^ 
168  U.  S.  349,  358;  Scott  v.  LaiJtig,  "2X1 1/.  S.  229,  243. 

The  question  of  the  navigability  in  fact  of  non-tidal 
streams  is  sometimes  a  doubtful  one.  It  has  been  held 
in  effect  that  what  are  navigable  waters  of  the  United 
States,  within  the  meaning  of  the  act  of  Congress,  in 
contradistinction  to  the  navigable  waters  of  the  States, 
depends  upon  whether  the  stream  in  its  ordinary  condi- 
tion affords  a  channel  for  useful  commerce.  The  Montello, 
20  WaU.  430;  Leovy  v.  United  States,  177  U.  S.  621,  632; 
United  States  v.  Rio  Grande,  174  U.  S.  690, 698;  South  Caro- 
lina V.  Georgia,  93  U.  S.  4, 10;  The  Parsons,  191 U.  S.  17, 28. 

But  it  results  from  the  principles  already  referred  to 
that  what  shall  be  deemed  a  liavigable  water  within  the 
meaning  of  the  local  rules  of  property  is  for  the  determina- 
tion of  the  se^ral  States.  Thus  the  State  of  California, 
if  she  sees  fit,  tnay  confer  upon  the  riparian  owners  the 
title  to  the  bed  of  any  navigable  stream  within  her  borders. 

Now,  a  Califomia  statute  of  April  23,  1880,  c.  122, 
Laws  1880,  p.  136,^  declared  the  Klamath  River  to  be 
navigable  from  its  mouth  to  the  town  of  Orleans  Bar, 
which  is  above  the  locus  in.  quo.  But  this  was  repealed 
by  act  of  February  24, 1891,  c.  14,  Laws  1891,  p.  10;  and 
by  au  act  of  March  II,  1891,  c.  92,  Laws  1891,  p.  96 
(Political  Code,  §  2349),  an  enumeration  was  made  of  all 

^  See  p.  708,  yo^i. 
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the  navigable  rivers  of  the  State.  This  is  held  by  the 
Supreme  Court  of  that  State  to  be  exclusive,  so  that  no 
other  rivers  are  navigable  under  the  laws  of  Califomia. 
Cardwell  v.  County  of  Sacramento,  79  Califomia,  347,  349. 
The  Klamath  River  is  not  among  those  thus  enumerated, 
and  it  must  therefore  be  treated  as  not  navigable  in  law. 
And  it  will  be  observed  ihat  it  was  thui^  placed  in  the 
category  of  non-navigable  streams  prior  to  President 
Harrison's  order  of  October  16, 1891,  by  which  the  Exten- 
sion of  the  Hoopa  Valley  Reservation  was  established. 

In  the  important  case  of  Lux  v.  Hoggin  (1886),  69 
Califomia,  255,  335, 337,  the  Supreme  Court  of  California, 
after  pointing  out  that  upon  the  admission  of  that  State 
into  the  Union  ''upon  an  equal  footing '^  with  the  ori^nal 
thirteen  States,  she  became  seised  of  all  the  rights  of 
sovereignty,  jurisdiction,  and  eminent  domain  which  those 
States  possessed,  and  that  und^  §  3  of  the  act  of  Admis- 
sion (9  Stat.  452,  c.  50)  the  lands  of  the  United  States  not 
reserved  or  purchased  for  fortifications,  etc.,  are  held  as 
are  held  the  lands  of  private  persons,  with  the  exception 
that  the  State  cannot  interfere  with  the  primary  diqx)sal 
of  them  nor  tax  them,  and  that  the  navigable  waters  are 
connnon  highways,  free  to  the  inhabitants  of  the  State  and 
to  citizens  of  the  United  States — ^proceeded  to  declare 
that  whether  this  act  did  or  did  not  operate  as  an  im- 
mediate transfer  of  the  property  in  non-navigable  rivers 
to  the  Federal  Government,  the  legislature  of  the  State, 
on  April  13, 1850,  passed  an  act  adopting  the  common  law 
of  England,  so  far  as  not  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States  or  the  constitution 
or  laws  of  the  State  of  Califomia,  as  the  rule  of  decision 
in  all  courts  of  the  State,  and  that  in  view  of  the  subse- 
quent judicial  history  of  the  State^  this  act  must  be  held 
to  have  operated,  at  least  from  the  admission  of  the  State 
into  the  Union,  as  a  transfer  to  all  riparian  proprietors, 
including  the  United  States,  of  the  property  of  the  State, 
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if  any  she  had,  in  the  non-navigable  streams  and  the  soil 
beneath  them.  The  authority  of  this  decision  was  recog- 
nized m  Packer  v.  Bird,  137  U.  S.  661,  669.  We  are  not 
able  to  find  that  the  doctrine  declared  in  it  had  since  been 
departed  from  by  the  courts  of  the  State. 

It  thus  appears,  from  the  course  of  legMation  and  ad- 
judication by  the  appropriate  authorities  of  CaUfomia,  not 
only  that  the  Klamath  Biver  has  been  placed  in  the  cate- 
gory of  non-navigable  streams,  but  that  the  title  of  the 
United  States  to  the  bed  of  it  where  it  runs  through  the  pub- 
lic lands  has  been  distinctly  recognized.  In  short,  by  the 
acts  of  legislation  mentioned,  as  construed  by  the  highest 
court  of  the  State — (a)  the  act  of  1850,  adopting  the  com- 
mon law  and  thereby  transferring  to  all  riparian  pro- 
prietors (or  confirming  in  them)  the  ownership  of  the  non- 
navigable  streams  and  their  beds,  and  (b)  the  acts  of 
February  24  and  of  March  11,  1891,  declaring  in  effect 
that  the  Klamath  River  is  a  non-navigable  stream — 
California  has  vested  in  the  United  States,  as  riparian 
owner,  the  title  to  the  bed  of  the  Klamath,  if  in  fact  it  be  a 
navigable  river.  If  in  fact  it  be  non-navigable,  it  is  ob- 
vious that  the  same  result  flows  from  the  mere  adoption 
of  the  conmion  law. 

From  this  it  results  that  whether  the  river  be  or  be  not 
navigable  in  fact,  the  river  bed  is  to  be  deemed  as  included 
within  the  Extension  of  the  Hoopa  Valley  Reservation. 

3.  But  the  order  establishing  the  Extension  as  a  reserva- 
tion (Exec.  Ord.  Ind.  Reserv.  1912,  p.  39,  1  KapplCT,  815), 
contained  the  proviso — "That  any  tract  or  tracts  included 
within  the  above  described  boundaries,  to  which  valid 
rights  have  attached  under  the  laws  of  the  United  States, 
are  hereby  excluded  from  the  reservation  as  hereby  ex- 
tended." 

Upon  the  trial  a  certified  copy  of  a  notice  of  the  location 
of  a  "mining  claim"  filed  October  20,  1888,  in  the  Re- 
corder's office  of  Humboldt  County,  was  introduced  in 
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evidence,  wherein  notice  was  given  by  eight  persons  named 
therein — "that  the  undersigned,  having  complied  with 
the  requirements  of  Chapter  A  of  Title  32,  of  the  Revised 
Statutes  of  the  United  States,  and  the  local  customs,  laws, 
and  regulations,  have  located  twenty  acres  each  of  placer 
mining  ground,  situated  in  the  County  of  Humboldt  and 
State  of  California,  and  described  as  follows."  Then 
followed  a  description  showing  exterior  limits  conforming 
to  l^al  subdivisions  of  the  public  lands;  and  from  other 
evidence  it  appeared  that  the  land  thus  claimed  bordered 
upon,  but  did  not  include,  the  river  at  the  locus  in  quo. 
There  is  no  other  evidence  respecting  this  mining  claim 
or  location  excepting  the  testimony  of  a  witness  to  the 
effect  that  there  was  "a  mine"  in  the  vicinity  of  the 
Indian  village  where  the  crime  occurred;  the  chi^acter  or 
location  of  the  mine  not  being  otherwise  described. 

It  is  doubtful  whether  there  is  any  evidence  that  would 
have  supported  a  finding  that  the  crime  was  committed 
elsewhere  than  within  the  river  bed.  Waiving  this  point, 
however,  we  will  consider  the  effect  of  the  mining  location, 
upon  the  theory  that  the  crime  may  have  occurred  within 
the  limits  of  the  claim. 

By  §2329,  Rev.  Stat.,  placer  claims  are  "subject  to 
entry  and  patent,  imder  like  circumstances  and  conditions, 
and  upon  similar  proceedings,  as  are  provided  for  vein 
or  lode  claims."  By  §2330,  "two  or  more  persons,  or 
associations  of  persons,  having  contiguous  claims  .  .  . 
may  make  joint  entry  thereof;  but  no  location  of  a  placer- 
claim,  made  after  the  ninth  day  of  July,  eighteen  hundred 
and  seventy,  shall  exceed  one  hundred  and  sixty  acres  for 
any  one  person  or  association  of  persons,  which  location 
shall  conform  to  the  United  States  surveys."  By  §  2331, 
placer^laims  upon  surveyed  lands,  and  conforming  to 
legal  subdivisions,  require  no  further  survey  or  plat,  and 
no  such  location  shall  include  more  than  twenty  acres 
for  each  individual  claimant.    By  §  2332,  where  such  pel- 
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sons  or  associations  have  held  and  worked  their  claim  for  a 
period  equal  to  the  time  prescribed  by  the  statute  of  limi- 
tations for  mining-K^laims  by  the  local  law,  evidence  of  such 
possesion  and  working  shall  establish  a  right  to  patent, 
in  the  absence  of  adverse  claun.  The  circumstances,  con- 
ditions, and  proceedings  referred  to  in  §  2329  are  those 
set  forth  in  the  preceding  sections  beginning  with  §  2318. 
The  chief  requirements  are, — ^the  discovery  of  a  valuable 
mineral  deposit  within  the  limits  of  the  claun  (§§  2318- 
2320) ;  the  claimants  must  be  citizens  of  the  United  States, 
or  must  have  declared  their  intention  to  become  such 
(§§  2319,  2321);  "the  location  must  be  distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be  readily  traced" 
(§  2324) ;  and  a  certain  amount  of  work  must  be  done  in 
accordance  with  local  regulations,  and  "on  each  claim 
located  after  the  tenth  day  of  May,  1872,  and  until  a 
patent  has  been  issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or  improve- 
ments made  during  each  year"  (§  2324). 

The  prime  requisites  are,  the  discovery  of  a  valuable 
mineral  deposit,  an  actual  taking  possession  thereof,  and 
the  performance  of  the  requisite  amount  of  development 
work.  Erhardt  v.  Boaro,  113  U.  S.  527,  535;  BUick  v. 
Elkhom  Mining  Co.,  163  U.  S.  445,  450;  Chrisman  v. 
Miller,  197  U.  S.  313,  321. 

The  history  of  the  legislation  of  Congress  upon  the  sub- 
ject, and  the  effect  thereof,  are  referred  to  in  niunerous 
decisions  of  this  court,  among  them  BelJc  v.  Meagher,  104 
U.  S.  279,  284;  St  Louis  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  649;  Gwillim  v.  Donnellan,  115  U.  S.  45,  50;  Del 
Monte  Mining  Co.  v.  Last  Chance  Mining  Co.,  171  U.  S. 
55,  75,  etc.  See  also  Jennison  v.  Kirk,  98  U.  S.  453,  457; 
Chambers  v.  Harrington,  111  U.  S.  350,  353;  Hammer  v. 
Garfield  Mining  Co.,  103  U.  S.  291,  299;  Dahl  v.  Raunheim, 
132  U.  S.  260;  Clipper  Mining  Co.  v.  Eli  Mining  Co.,  194 
U.  S.  220,  227. 


Digitized  by 


Google 


DONNELLY  v.  UNITED  STATES^  267 

228  IT.  S.  Opinion  of  the  Cou^ 

Of  course,  under  this  legislative  scheme,  a  mining  claim 
may  be  abandoned  by  failure  to  do  the  required  develop- 
ment work.  Chamber B  v.  Harrington j  111  U.  S.  360,  353^ 
Black  V.  EVclwm  Mining  Co.,  163  U.  S.  445, 450;  Erhardi 
V.  Boaro,  113  U.  S.  527,  535. 

The  evidence  in  the  record  is  altogether  too  meagre  and 
indefinite  to  furnish  support  for  a  finding  that  at  the  time 
of  the  Executive  Order  of  October  16,  1891,  or  at  any 
time,  valid  rights  had  attached  to  the  placer-claim  above 
referred  to. 

Next,  it  appears  from  the  evidence  that  prior  to  Octo- 
ber, 1891,  the  Board  of  Supervisors  of  Hiunboldt  County 
created  a  school  district  which  included  within  its  bounds 
the  place  where  the  homicide  occurred,  and  that  after 
October,  1891,  the  county  created,  out  of  the  district 
mentioned,  a  second  school  district,  which  included  the 
place  in  question.  It  was  in  evidence  that  this  school  dis- 
trict was  maintained  by  the  county,  and  not  by  the  Gov- 
ernment, down  to  the  time  of  the  trial  herein.  From  this 
it  is  argued  that  the  State  and  county  had  assumed  juris- 
diction over  the  land  on  each  side  of  the  Klamath  River 
for  school  purposes  before  the  enlargement  of  the  Hoopa 
Valley  Reservation,  and  that  the  State  still  exercises  the 
right  to  maintain  a  school  there. 

But  we  are  clear  that  the  creation  and  maintenance  of 
such  a  school  district  by  the  State  could  liot  in  anywise 
impair  the  title  of  the  United  States  to  the  lands  included 
in  such  district,  or  limit  the  authority  of  the  United 
States  over  such  lands  when  set  apart  for  an  Indian  res- 
ervation. The  Act  of  Admission,  September  9,  1850;  9 
Stat.  452,  c.  50,  §  3  provided—  "That  the  said  State  of 
Calif omia  is  admitted  into  the  Union  upon  the  express 
condition  that  the  people  of  said  State,  through  their 
legislature  or  otherwise,  shall  never  interfere  with  the 
primary  disposal  of  the  public  lands  within  its  limits, 
and  shall  pass  no  law  and  do  no  act  whereby  the  title  of 
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the  United  States  to,  and  right  to  dispose  of,  the  same  shall 
be  impaired  or  questioned;"  etc.  By  act  of  March  3, 
1853,  10  Stat.  244,  246,  c.  145,  §  6,  Congress  granted  to 
the  State  for  the  purposes  of  public  schools  sections  16 
and  36  in  each  township.  And  by  act  of  July  23,  1866,  14 
Stat.  218,  220,  c.  219,  §  6,  Congress  gave  to  the  State 
"the  right  to  select  for  school  purposes  other  lands  in  lieu 
of  such  sixteenth  and  thirty-sixth  sections  as  were  settled 
upon  prior  to  survey,  reserved  for  public  uses,  covered  by 
grants  made  under  Spanish  or  Mexican  authority,  or  by 
other  private  claims,"  etc.  It  afiSrmatively  appears,  how- 
ever, that  the  locus  in  quo  was  not  within  either  the  six- 
teenth or  the  thirty-sixth  section,  and  it  does  not  appear 
that  it  was  selected  by  the  State  as  "lieu"  lands.  There- 
fore the  existence  of  the  state  school  district  is  without 
present  significance.  For,  as  was  pointed  out  in  the  WUson 
Case,  140  U.  S.  p.  578,  the  words  "sole  and  exclusive  juris- 
diction," as  employed  in  §  2145,  Rev.  Stat.,  do  not  mean 
that  the  United  States  must  have  sole  and  exclusive  juris- 
diction over  the  Indian  country  in  order  that  that  section 
may  apply  to  it;  the  words  are  used  in  order  to  describe 
the  laws  of  the  United  States  which  by  that  section  are 
extended  to  the  Indian  country. 

4.  It  is  contended  for  plaintiff  in  error  that  the  term 
"Indian  country"  is  confined  to  lands  to  which  the  In- 
dians retain  their  original  right  of  possession,  and  is  not 
applicable  to  those  set  apart  as  an  Indian  reservation  out 
of  the  public  domain,  and  not  previously  occupied  by  the 
Indians. 

Sections  2145  and  2146  are  found  in  Title  XXVm  of  the 
Revised  Statutes,  which  title  relates  to  Indians,  and 
within  chap.  4,  the  sub-title  of  which  is  "Government  of 
Indian  Country."  Section  after.section. in  that  chapter 
contains  provisions  of  law  applicable  only  to  Indian 
country,  and  yet  the  act  contains  no  definition  of  that 
term.    In  the  Indian  Intercourse  Act  of  June  30,  1834,  4 
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Stat.  729,  c.  161,  the  first  section  defined  the  ^'Ltidian 
country  "  for  the  purposes  of  that  act.  But  this  section  w&s 
not  reenacted  in  the  Revised  Statutes,  and  it  was  there- 
fore repealed  by  §  5596,  Rev.  Stat.  Ex  parte  Crow  Dog, 
109  U.  S.  556,  561;  United  States  v.  LeBris,  121  U.  S.  278, 
280;  Ckdrmont  v.  United  States,  225  U.  S.  551, 557.  Under 
these  decisions  the  definition  as  contained  in  the  act  of 
1834  may  still  ''be  referred  to  in  connection  with  the 
provisions  of  its  original  context  that  remain  in  force,  and 
may  be  considered  in  connection  with  the  changes  which 
have  taken  place  in  our  situation,  with  a  view  of  deter- 
mining from  time  to  time  what  must  be  regarded  as 
Indian  country  where  it  is  spoken  of  in  the  statutes." 
With  reference  to  country  that  was  formerly  subject  to 
the  Indian  occupancy,  the  cases  cited  furnish  a  criterion 
for  determining  what  is  ''Indian  country."  But  "the 
changes  which  have  taken  place  in  our  situation"  are  so 
numerous  and  so  material,  that  the  term  cannot  now  be 
confined  to  land  formerly  held  by  the  Indians,  and  to 
which  their  title  remains  imextinguished.  And,  in  our 
judgment,  nothing  can  more  appropriately  be  deemed 
"Indian  country,"  within  the  meaning  of  those  provisions 
of  the  Revised  Statutes  that  relate  to  the  regulation  of 
the  Indians  and  the  government  of  the  Indian  country, 
than  a  tract  oi  land  that,  being  a  part  of  the  public  do- 
main, is  lawfully  set  apart  as  an  Indian  reservation. 

5.  Is  the  killing  of  an  Indian  by  a  person  not  of  Indian 
blood,  when  committed  upon  an  Indian  reservation  within 
the  limits  of  a  State,  cognizable  in  the  Federal  courts? 

It  is  insisted  by  plaintiff  in  error  that  §  9  of  the  act  of 
March  3,  1885  (set  forth  in  full  in  the  marginal  note, 
above) ^  which  declares  that  "all  such  Indians  committing 
any  of  the  above  crimes  (including  murder)  against  the 
person  or  property  of  another  Indian  or  other  person 
within  the  boundaries  of  any  State  of  the  United  States, 
and  wichin  the  limits  of  any  Indian  reservation,  shall  be 
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subject  to  the  same  laws,  tried  in  the  same  courts  and  in 
the  same  manner,  and  subject  to  the  same  penalties  as 
are  all  other  persons  confunitting  any  of  the  above  crimes 
within  the  exclusive  jurisdiction  of  the  United  States" — 
constitutes  the  only  legislation  of  Congress  providing  for 
punishing  the  crime  of  murder  when  committed  upon  an 
Indian  within  the  limits  of  an  Indian  reservation.  The 
argument  is  that  this  act  operated  to  repeal  §  2145,  Rev. 
Stat.,  which  extended  to  the  Indian  country  certain 
general  laws  of  the  United  States  as  to  the  punishment  of 
crimes.  This  argiunent  is  plainly  untenable.  The  act  of 
1885,  of  itself,  provides  for  thapunishment  of  crimes  com- 
mitted by  Indians  only.  So  far  from  impliedly  repealing 
§  2145,  Rev.  Stat.,  it  manifestly  repeals  in  part  the  limita- 
tion that  was  imposed  by  §  2146  upon  the  effect  of  §  2145. 
It  was  pointed  out  by  this  court  in  Ex  parte  Craw  Dog 
(1883),  109  U.  S.  556,  571,  that  ''The  provisions  now  con- 
tained in  §§  2145  and  2146  of  the  Revised  Statutes  were 
first  enacted  in  §25  of  the  Indian  Intercourse  Act  of 
June  30,  1834,  4  Stat.  729,  733,  c.  161.  Prior  to  that,  by 
the  act  of  May  19,  1796, 1  Stat.  469,  c.  30,  and  the  act  of 
March  30,  1802,  2  Stat.  139,  c.  13,  offenses  committed 
by  Indians  against  white  persons^  and  by  white  persons 
against  Indians,  were  specifically  enumerated  and  defined, 
and  those  by  Indians  against  each  other  were  left  to  be 
dealt  with  by  each  tribe  for  itself,  according  to  its  local 
customs.  The  policy  of  the  government  in  that  respect 
has  been  imiform."  The  point  decided  was  that  certain 
general  expressions  in  the  treaty  with  the  Sioux  Indians 
made  in  1868  had  not  the  effect  of  impliedly  repealing  the 
express  limitation  contained  in  §  2146.  As  a  result.  Crow 
Dog  went  unpunished  by  the  Federal  authority  for  the 
miurder  of  Spotted  Tail,  another  Indian.  And  this  no 
doubt  was  one  of  the  causes  that  led  to  the  enactment  of 
§  9  of  the  act  of  March  3,  1885,  23  Stat.  385,  as  was 
pointed  out  in  United  States  v.  Kagama,  118  U.  S.  375, 
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383,  where  §  9  was  sustained  as  valid  and  constitutional 
in  both  its  branches,  namely,  that  which  provides  for  the 
punishment  of  the  crimes  enumerated  when  committed 
by  Indians  within  the  Territories,  and  that  which  pro- 
vides for  the  punishment  of  the  same  crimes  when  com- 
mitted by  an  Indian  on  an  Indian  reservation  within  a 
State  of  the  Union;  and  see  In  re  Wilson,  140  U.  S.  575, 
578. 

Section  2145,  Rev.  Stat.,  in  connection  with  §5339, 
plainly  includes  within  its  terms  the  offense  of  murder 
committed  against  the  person  of  an  Indian  within  an 
Indian  reservation  by  a  person  not  of  Indian  blood,  but 
it  is  contended  that  the  admission  of  California  into  the 
Union  ''on  an  equal  footing  with  the  original  States," 
without  any  express  reservation  by  Congress  of  govern- 
mental jurisdiction  over  the  public  lands  contained  within 
her  borders,  conferred  upon  the  State  undivided  authority 
to  punish  crimes  committed  upon  those  lands,  even  when 
set  apart  for  an  Indian  reservation,  excepting  crimes  com- 
mitted by  the  Indians.  Reference  is  made  to  the  cases  of 
United  States  v.  McBratney,  104  U.  S.  621,  and  Draper  v. 
United  States,  164  U.  S.  240,  where  it  was  held,  in  effect, 
that  the  org^zation  and  admission  of  States  qualified 
the  former  Federal  jurisdiction  over  Indian  country  in- 
cluded therein  by  withdrawing  from  the  United  States 
and  conferring  upon  the  States  the  control  of  offenses 
committed  by  white  people  against  whites,  in  the  absence 
of  some  law  or  treaty  to  the  contrary.  In  both  cases, 
however,  the  question  was  reserved  as  to  the  effect  of  the 
admission  of  the  State  into  the  Union  upon  the  Federal 
jurisdiction  over  crimes  committed  by  or  against  the  In- 
dians themselves.  (104  U.  S.  624;  164  U.  S.  247.)  Upon 
full  consideration  we  are  satisfied  that  offenses  committed 
by  or  against  Indians  are  not  within  the  principle  of  the 
McBratney  and  Draper  Cases.  This  was  in  effect  held,  as 
to  crimes  committed  by  the  Indians,  in  the  Kagama  Case^ 
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118  U.  S.  375,  383,  where  the  constitutionality  of  the 
second  branch  of  §  9  of  the  act  of  March  3,  1885,  23  Stat. 
385,  was  sustained  upon  the  ground  that  the  Indian  tribes 
are  the  wards  of  the  nation.  This  same  reason  applies — 
perhaps  a  fortiori — ^with  respect  to  crimes  committed  by 
white  men  against  the  persons  or  property  of  the  Indian 
tribes  while  occupying  reservations  set  apart  for  the  very 
purpose  of  segregating  them  from  the  whites  and  others 
not  of  Indian  blood. 

The  result  is  that,  in  our  opinion,  the  offense  with  which 
the  plaintiff  in  error  was  charged  was  punishable  in  the 
Federal  courts  under  §§  2145  and  5339,  Rev.  Stat. 

6.  The  only  remaining  question  arises  out  of  the  exclu- 
sion by  the  trial  judge  of  testimony  offered  by  the  plaintiff 
in  error  for  the  purpose  of  showing  that  one  Joe  Dick,  an 
Indian,  since  deceased,  had  confessed  that  it  was  he  who 
had  shot  Chickasaw.  Since  the  circumstances  of  the 
crime,  as  detailed  in  the  evidence  for  the  Government, 
strongly  tended  to  exclude  the  theory  that  more  than  one 
person  participated  in  the  shooting,  the  Dick  confession, 
if  admissible,  would  have  directly  tended  to  exculpate  the 
plaintiff  in  error.  By  way  of  foundation  for  the  offer, 
plaintiff  in  error  showed  at  the  trial  that  Dick  was  dead, 
thereby  accounting  for  his  not  being  called  as  a  witness, 
and  showed  in  addition  certain  circumstances  that,  it 
was  claimed,  pointed  to  him  as  the  guilty  man,  viz.,  that 
he  lived  in  the  vicinity  and  therefore  presumably  knew 
the  habits  of  Chickasaw;  that  the  human  tracks  upon  a 
sand  bar  at  the  scene  of  the  crime  led  in  the  direction  of 
an  acorn  camp  where  Dick  was  stopping  at  the  time, 
rather  than  in  the  direction  of  the  home  of  the  plaintiff  in 
error;  and  that  beside  the  track  there  was  at  one  point  an 
impression  as  of  a  person  sitting  down,  indicating,  as 
claimed,  a  stop  caused  by  shortness  of  breath,  which  would 
be  natural  to  Dick,  who  was  shown  to  have  been  a  sufferer 
from  consumption. 


Digitized  by 


Google 


DONNELLY  v.  UNITED  STATES.  273 

228  U.S.  Opinion  of  the  Ck)urt. 

Hearsay  evidence,  with  a  few  well  recognized  excep- 
tions, is  excluded  by  courts  that  adhere  to  the  principles 
of  the  common  law.  The  chief  grounds  of  its  exclusion 
are,  that  the  reported  declaration  (if  in  faci  made)  is 
made  without  the  sanction  of  an  oath,  with  no  responsibil- 
ity on  the  part  of  the  declarant  for  error  or  falsification, 
without  opportunity  for  the  court,  jury,  or  parties  to  ob- 
serve the  demeanor  and  temperament  of  the  witness,  and 
to  search  his  motives  and  test  his  accm-acy  and  veracity 
by  cross-examination,  these  being  most  important  safe- 
guards of  the  truth,  where  a  witness  testifies  m  person, 
and  as  of  his  own  knowledge;  and,  moreover,  he  who 
swears  in  court  to  the  extrarjudicial  declaration  does  so 
(especially  where  the  alleged  declarant  is  dead)  free  from 
the  embarrassment  of  present  contradiction  and  with 
little  or  no  danger  of  successful  prosecution  for  perjury. 
It  is  commonly  recognized  that  this  double  relaxation  of 
the  ordinary  safeguards  must  very  greatly  multiply  the 
probabilities  of  error,  and  that  hearsay  evidence  is  an 
unsafe  reliance  in  a  court  of  justice. 

One  of  the  exceptions  to  the  rule  excluding  it  is  that 
which  permits  the  reception,  under  certain  circumstances 
and  for  limited  purposes,  of  declarations  of  third  parties 
made  contrary  to  their  own  interest;  but  it  is  almost  uni- 
versally hdd  that  this  must  be  an  interest  of  a  pecuniary 
character;  and  the  fact  that  the  declaration,  alleged  to 
have  been  thus  extra-judicially  made,  would  probably 
subject  the  declarant  to  a  criminal  liabiUty  is  held  not 
to  be  sufficient  to  constitute  it  an  exception  to  the  rule 
against  hearsay  evidence.  So  it  was  held  in  two  notable 
cases  in  the  House  of  Lords —  Berkeley  Peerage  Case  (1811), 
4  Camp.  401 ;  Sussex  Peerage  Case  (1844),  1 1  CI.  &  Pin.  85, 
103,  109;  8  Eng.  Reprint,  1034,  1042,— recognized  as  of 
controlling  authority  in  the  courts  of  England. 

In  this  country  t^ere  is  a  great  and  practically  unani- 
mous weight  of  authority  in  the  state  courts  against  ad- 
voii.  ccxxviii — 18 
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mitting  evidence  of  confessions  of  third  parties  made  out 
of  court  and  tending  to  exonerate  the  accused.  Some  of 
the  cases  are  cited  in  the  margin.^  A  few  of  them  {West 
V.  State,  76  Alabama,  98;  Davis  v.  Commonwealth^  95  Ken- 
tucky, 19;  and  People  v.  Hall,  94  California,  595,  599)  are 
precisely  in  point  with  the  present  case,  in  that  the  allied 

^  Alabama— iSmt^  v.  StaU,  9  Alabama,  990,  995;  Snow  v.  Stale, 
54  Alabama,  138;  Snow  v.  State,  58  Alabama,  372, 375;  Alston  v.  Stale, 
63  Alabama,  178,  180;  West  v.  State,  76  Alabama,  98;  Owensby  v. 
Stale,  82  Alabama,  63,i64. 

California— Peopfe  v.  HaU,  94  California,  595,  599. 

Georgia— Lyon  v.  State,  22  Georgia,  399,  401;  Daniel  v.  State,  65 
Georgia,  199,  200;  KeUy  v.StaU,  82  Georgia,  441,  444;  Delk  v.  StaU, 
99  Georgia,  667,  671;  Lowry  v.  State,  100  Ga.  574;  Robinson  v.  State, 
114  Georgia,  445,  447. 

IffDixsA—Bonsall  v.  State,  35  Indiana,  460,  463;  Jones  v.  State,  64 
Indiana,  473,  485;  Hauk  v.  State,  148  Indiana,  238,  262;  Siple  v.  State, 
154  Indiana,  647,  650. 

Kansas— »State  v.  Smith,  35  Kansas,  618,  621. 

Kentucky- Datw  v.  Commonwealth,  95  Kentucky,  19. 

Louisiana— TStote  v.  West,  45  La.  Ann.  928,  931. 

MABYLAND—Munshower  v.  State,  55  Maryland,  11, 19. 

Masbachusbits — CommonwedUh  v.  Chabbock,  1  Massachusetts,  143; 
CommonweaUh  v.  Fetch,  132  Massachusetts,  22;  Commanweaith  v. 
Chance,  174  Massachusetts,  245,  251. 

Missouri— iStote  v.  Evans,  55  Missouri,  460;  State  v.  Duncan,  116 
Missouri,  288, 311;  iStote  v.  Hack,  118  Missouri,  92, 98. 

New  YoKSi-<heenfiM  v.  Peopte,  85  N.  Y.  75, 87;  People  v.  Schooley, 
149  N.  Y.  99, 105. 

North  Carolina— iState  v.  May,  15  N.  C.  (4  Dev.)  328,  332;  State 
V.  Duncan,  28  N.  C.  (6  Ired.)  236,  239;  State  v.  White,  68  N.  C.  158; 
State  V.  Haynea,  71  N.  C.  79,  84;  iStete  v.  Bishop,  73  N.  C.  44,  46;  State 
V.  -B«wft^,  88  N.  C.  632. 

Oregon— ^tate  v.  Fletcher,  24  Oregon,  295,  300. 

Tennessee— TFr^^  v.  State,  17  Tennessee,  (9  Yerg.)  342,  344;  Rhea 
V.  StaU,  18  Tennessee,  (10  Yerg.)  257, 260;  Peck  v.  State,  86  Tennessee, 
259, 267. 

TEXAB—Wood  V.  State  (Texas  Crim.  App.),  26  S.  W.  Rep.  625. 

Vermont— iStete  v.  Marsh,  70  Vermont,  288;  State  v.  T'otten,  72 
Vermont,  73,  76. 
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declarant  was  shown  to  be  deceased  at  the  time  of  the 
trial.  In  West  v.  State  the  defendant  ofifered  to  prove  by 
a  witness  that  he  heard  one  Jones  say  on  his  death  bed 
that  he  had  killed  Wilson,  the  deceased.  The  Supreme 
Court  sustained  the  ruling  of  the  trial  judge  excluding 
the  evidence.  In  Davis  v.  ComtfumweaUh^  the  ofifer  ex- 
cluded was  to  prove  by  a  witness  that  one  Pearl  confessed 
to  him  on  his  death  bed  that  he  had  killed  the  person  for 
whose  murder  Davis  was  on  trial.  The  Court  of  Appeals 
of  Kentucky  aflSrmed  the  conviction.  In  People  v.  HaU  it 
appeared  that  defendant  and  one  Kingsberry  were  ar- 
rested together  for  an  alleged  burglary,  attempted  to 
escape,  were  fired  upon  and  wounded  by  one  of  the  captors; 
that  a  physician  was  sent  for  to  treat  them,  and  that 
Kingsbcary  died  from  the  effects  of  his  wound  before  any 
complaint  was  filed  against  either  of  the  parties.  ^'In  his 
own  behalf  the  defendant  offered  to  prove  that  after  a 
careful  examination  the  physician  was  satisfied  that  IQngs- 
berry's  wounds  were  necessarily  fatal,  and  that  he  so  in- 
formed him  at  the  time;  that  Kingsberry  admitted  to  the 
physician  that  he  fully  realized  that  he  was  mortally 
wounded  and  was  on  the  point  of  death,  and  had  given 
up  all  hope  of  ever  getting  well;  that  he  was  conscious  of 
death,  and  that  thus  having  a  sense  of  impending  death, 
and  without  hope  of  reward,  he  made  a  full,  free,  and  com- 
plete conf essicMi  to  said  physician  in  relation  to  this  al- 
lied crime,  stating  that  he  himself  had  planned  the  entire 
scheme,  and  that  Hall  had  nothing  to  do  with  it  and  was 
not  connected  with  the  guilt,  and  was  in  all  respects  inno- 
cent of  any  criminal  act  or  intent  in  the  matter."  This 
evidence  was  excluded,  and  the  Supreme  Court  of  Cali- 
fornia sustained  the  ruling,  saying:  ''The  rule  is  settled 
beyond  controversy  that  in  a  prosecution  for  crime  the 
declaration  o!  another  person  that  he  committed  the 
crime  is  not  admissible.  Proof  of  such  declaration^  is 
mere  hearsay  evidence;  and  is  always  excluded,  whether 


Digitized  by 


Google 


276  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  U.  S. 

the  person  making  it  be  dead  or  not"  (citing  cases  that 
are  among  those  included  in  the  note). 

We  do  not  considei;  it  necessary  to  fm^Jier  review  the 
authorities,  for  we  deem  it  settled  by  repeated  decisions  of 
this  court,  commencing  at  an  early  period,  that  declara- 
tions of  this  character  are  to  be  excluded  as  hearsay. 

Mima  Queen  and  Child  v.  Hepbwm  (1813),  7  Cranch, 
290,  295,  296,  297,  was  a  suit  in  which  the  petitioners 
claimed  freedom,  and  certain  depositions  were  rejected  by 
the  trial  court  as  hearsay.  This  court,  speaking  throuigh 
Chief  Justice  Marshall,  said:  ''These  several  opinions  of 
the  court  (meaning  the  trial  court)  depend  on  one  general 
principle.  The  decision  of  which  determines  them  all. 
It  is  this:  that  hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact,  which  fact  is  in  its  nature  susceptible 
of  being  proved  by  witnesses  who  speak  from  their  own 
knowledge.  .  .  .It  was  very  justly  observed  by  a 
great  judge  ^  that  'all  questions  upon  the  rules  of  evidence 
are  of  vast  importance  to  all  orders  and  degrees  of  men; 
our  lives,  our  liberty,  and  our  property  are  all  concerned  in 
the  support  of  these  rules,  which  have  been  matured  by 
the  wisdom  of  ages,  and  are  now  revered  from  their 
antiquity  and  the  good  sense  in  which  they  are  founded.' 
One  of  these  rules  is  that  'hearsay'  evidence  is  in  its  own 
nature  inadmissible.  That  this  species  of  testimony  sup- 
poses some  better  testimony  which  might  be  adduced  in 
the  particular  case,  is  not  the  sole  ground  of  its  exclusion. 
Its  intrinsic  weakness,  its  incompetency  to  satisfy  the 
mind  of  the  existence  of  the  fact,  and  the  frauds  which 
might  be  practiced  under  its  cover  combine  to  support  the 
rule  that  hearsay  evidence  is  totally  inadmissible.  .  .  . 
The  danger  of  admitting  hearsay  evidence  is  sufficient  to 
admonish  courts  of  justice  against  lightly  yielding  to  the 

1  The  reference  is  to  the  opinion  of  Lord  Kenyon,  C.  J.,  ia  The  King 
V.  BriswcU  (1790),  3  T.  B.  721. 
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introduction  of  fresh  exceptions  to  an  old  and  well- 
established  rule;  the  value  of  which  is  felt  and  acknowl- 
edged by  all.  If  the  circiunstance  that  the  eye  witnesses 
of  any  fact  be  dead  should  justify  the  introduction  of 
testimony  to  establish  that  fact  from  hearsay,  no  man 
could  feel  safe  in  any  property,  a  claim  to  which  might 
be  supported  by  proof  so  easily  obtained.  .  .  •  This 
court  is  not  inclined  to  extend  the  exceptions  further  than 
they  have  ah'eady  been  Carried." 

This  decision  was  adhered  to  in  Davis  v.  Wood  (1816),  1 
Wheat.  6,  8;  Lessee  of  Scott  v.  RaUiffe  (1831),  5  Pet.  81, 
86;  EUicott  v.  Pearl  (1836),  10  Pet.  412,  436,  437;  WUsim 
V.  Simpson  (1850),  9  How.  109,  121;  Hopt  v.  Utah  (1883), 
110  U.  S.  574,  58L  And  see  United  States  v.  MuUioUand, 
50  Fed.  Rep.  413,  419. 

The  evidence  of  the  Dick  confession  was  properly  ex- 
cluded. 

No  error  appearing  in  the  record,  the  judgment  is 

Affirmed. 

Mb.  Justice  Van  Devanter  conctirs  in  the  result. 

Mr.  Justici:  Holmes,  with  whom  concur  Mr.  Justice 
LuRTON  and  Mr.  Justice  Hughes,  dissenting. 

The  confession  of  Joe  Dick,  since  deceased,  that  he 
committed  the  murder  for  which  the  plaintiff  in  error 
was  tried,  coupled  with  circumstances  pointing  to  its 
truth,  would  have  a  very  strong  tendency  to  make  any 
one  outside  of  a  court  of  justice  believe  that  Donnelly  did 
not  commit  the  crime.  I  say  this,  of  course,  on  the  sup- 
position that  it  should  be  proved  that  the  confession  really 
was  made,  and  that  there  was  no  ground  for  connecting 
Donnelly  with  Dick. — ^The  rules  of  evidence  in  the  main 
are  based  on  experience,  logic  and  common  sense,  less 
hampered  .by  history  than  some  parts  of  the  substantive 
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law.  There  is  no  decision  by  this  court  against  the  ad- 
missibility of  such  a  confession;  the  English  cases  since 
the  separation  of  the  two  countries  do  not  bind  lis;  the 
exception  to  the  hearsay  rule  in  the  case  of  declarations 
against  interest  is  well  known;  no  other  statement  is  so 
much  against  interest  as  a  confession  of  murder,  it  is  far 
more  calculated  to  convince  than  dying  declarations, 
which  would  be  let  in  to  hang  a  man,  Mattox  v.  United 
States,  146  U.  S.  140;  and  when  we  surround  the  accused 
with  so  many  safeguards,  some  of  which  seem  to  me  ex- 
cessive, I  think  we  ought  to  give  him  the  benefit  of  a  fact 
that,  if  proved,  conmionly  would  have  such  weight.  The 
history  of  the  law  and  the  arguments  against  the  English 
doctrine  are  so  well  and  fully  stated  by  Mr.  Wigmore 
that  there  is  no  need  to  set  them  forth  at  greater  length* 
2  Wigmore,  Evidence,  §§  1476,  1477. 


Mclaughlin  brothers  v.  hallowell. 

ERROB  TO  THE  SUPREME  COURT  OF  THE   STATE  OF  IOWA. 
No.  149.    Argued  January  27,  1013.— Decided  April  7,  1913. 

An  order  of  the  United  States  Circuit  Ck>urt  remanding  the  cause  to 
the  state  court  is  not  reviewable  here,  Missouri  Pacific  Ry,  v.  Fite- 
gerdld^  160  U.  S.  556,  nor  can  this  object  be  accomplished  by  indirec- 
tion. 

Where  the  state  court,  in  denjing  a  second  petition  for  removal,  simply 
bows  to  the  decision  of  the  Federal  court  when  it  remanded  the 
record  after  the  first  attempt  to  remove,  it  does  not  deny  any  Federal 
ri^t  of  the  petitioner  within  the  meaning  of  §  709,  Rev.  Stat. 

Where  the  second  petition  to  remove  presents  no  different  question 
from  that  presented  by  the  first,  it  is  proper  for  the  state  court  to 
follow  the  decision  of  the  Federal  court  remanding  the  record  and 
deny  the  petition. 
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In  tlus  case  H  does  not  appear  that  any  different  questions  were  pre- 
sented <m  the  second  petition  than  <m  the  first,  and  if  any  Federal 
right  of  the  petitioner  to  remove  was  denied,  it  was  denied  by  the 
Federal  and  not  by  the  state  court. 

Whether  individual  members  of  a  copartnership  should  be  joined  as 
defendants  or  substituted  for  the  copartnership  in  a  suit  brou^t 
against  the  partnership  under  a  state  law  permitting  copartnerships 
to  be  sued  as  entities  is  a  question  of  local  law  only  cognisable  in  this 
court  so  far  as  it  may  affect  the  ri^t  to  remove. 

This  court,  having  no  jurisdiction  to  review  the  remanding  order  of  the 
Circuit  Court  which  the  state  court  followed  in  denying  a  second 
petition  to  remove,  refrains  from  expressing  any  opinion  upon  the 
correctness  of  that  order. 

Writ  of  error  to  review  121  N.  W.  Rep.  1039,  dismissed. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
under  §  709,  Rev.  Stat.,  to  review  a  decree  of  the  state 
court  denjdng  a  second  petition  for  removal  of  the  cause 
from  the  Federal  court,  are  stated  in  the  opinion* 

Mr.  Edgar  A.  Marling ,  with  whom  Mr.  Charles  A.  Clark 
and  Mr.  WUUam  H.  Marling  were  on  the  brief,  for  plain- 
tiffs in  error. 

Mr.  Denis  M.  Kelleher,  with  whom  Mr.  WiUiam  S. 
Kenyan  and  Mr.  Maurice  O'Connor  were  on  the  brief,  for 
defendants  in  error. 

Mb.  Jxtstice  PrrNEY  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  sued  out  under  §  709,  Rev.  Stat., 
and  brings  up  a  judgment  of  the  Supreme  Court  of  Iowa 
aflSrming  a  judgment  of  the  District  Court  of  one  of  the 
counties  of  that  State  in  an  action  brought  by  the  defend- 
ants in  error  against  '^McLaughlin  Brotiiers,  a  Copartner- 
ship," named  ^  among  the  plaintiffs  in  error.  The  in- 
dividual plaintiffs  in  error,  John  R.  McLaughlin  and 
James  B.  McLaughlin,  who  allege  themselves  to  be  ''sole 
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members  of  the  copartnership/'  were  not  named  as  de- 
fendants at  the  inception  of  the  action.  Their  relation 
to  it  will  appear  from  what  follows. 

It  is  claimed  by  the  plaintiffs  in  error  that  they  were 
entitled  to  remove  the  cause  to  the  appropriate  Federal 
Circuit  Court  on  the  ground  of  diversity  of  citiz^iship 
(there  being  no  question  that  the  matter  in  dispute,  ex- 
clusive of  interest  and  costs,  exceeded  $2,000),  and  that 
the  decision  of  the  state  court  deprived  them  of  the  right 
of  removal.  The  cause  was  once  removed  to  the  Federal 
court  and  by  that  court  remanded.  A  sub^uent  petition 
for  removal  was  refused  by  the  County  District  Court. 
It  is  the  decision  of  the  Supreme  Court  in  affirming  the 
judgment  of  the  District  Court,  notwithstanding,  such 
rrfusal,  that  is  now  assigned  for  error.  The  circumstances 
of  the  case  are  peculiar  and  require  a  somewhat  particular 
recital. 

The  action  was  commenced  by  petition  filed  by  defend- 
ants in-  error  in  the  District  Court  naming  as  defendant 
''McLaughlin  Brothers,  a  copartnership,"  and  claiming 
three  thousand  dollars  damages  for  breaches  of  warranty 
in  the  sale  of  certain  horses.  The  petition  allied  {inter 
alia)  that  defendant  was  a  non-resident  of  the  State  of 
Iowa,'  and  that  it  was  a  partnership,  with  headquarters 
.  at  Colmnbus,  Ohio,  and  with  a  branch  at  Emmetsburg, 
Iowa.  The  transactions  out  of  which  the  alleged  causes  of 
action  arose  were  stated  to  have  occurred  in  Iowa,  and 
the  alleged  contracts  to  have  been  made  in  that  State. 
At  the  same  time  the  plaintiffs  filed  in  the  District  Court 
an  attachment  bond,  and  caused  a  writ  of  attachment 
to  be  issued  to  the  Sheriff  of  the  county,  who,  according 
to  the  record,  ''thereunder  gamisheed  the  United  States 
Express  Company,  by  serving  on  such  garnishee  notice 
of  garnishment,  and  made  return  of  such  service.'' 

Thereafter  the  defendants  filed  a  petition  and  bond  for 
removal  of  the  cause  into  the  United  States  Circuit  Court 
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for  the  Northern  District  of  Iowa,  upon  the  ground  of 
diversity  of  citizenship.  The  opening  wcHtls  of  the  peti- 
tion were —  ''Come  now  the  above  named  defendants,  and 
respectfully  show  to  the  court  that  they  are  a  copartner- 
ship  composed  of  John  R.  McLaughlin  and  James  B. 
McLaughlin,  sole  partners  in  and  members  of  said  copart- 
nership, doing  business  at  the  City  of  Columbus,  in  the 
State  of  Ohio.  That  at  the  tkne  of  the  commencement 
of  this  action,  and  ever  since  and  now,  the  said  copartner- 
ship, McLaughlin  Brothers,  and  the  said  James  B.  Mc- 
T^ughh'n,  and  John  R.  McLaughlin,  and  each  of  them, 
were  and  are  residents,  citizens,  and  inhabitants  of  the 
State  of  Ohio;  .  •  •  that  the  plaintiffs  hereinabove 
named,  and  each  of  them,  at  the  time  of  the  commence- 
ment of  this  action,  were  and  still  are  residents,  citizens 
and  inhabitants  of  tibe  State  of  Iowa,  and  not  of  the  State 
of  Ohio."  The  remaining  averments  were  in  the  usual 
form.   The  cause  was  removed  accordingly. 

After  some  time  the  Federal  court  made  an  order  re- 
manding it,  the  substance  of  which  is  as  follows,  viz.: 
''The  Court,  being  advised  in  the  premises,  finds  that 
this  court  has  not  jurisdiction  of  said  cause,  and  sustains 
said  niotion  (for  a  remand).  It  is  ordered  and  adjudged 
that  said  cause  be  and  the  same  is  hereby  remanded  to 
the  District  Court  of  Iowa  in  and  for  Pocahontas  Coimty, 
from  whence  the  same  came,  this  court  not  having  juris- 
diction by  reason  of  lack  of  evidence  in  the  transcript  filed 
herein,  that  said  defendant  had  been  served  with  notice 
of  said  proceedings." 

The  record  shows  that  after  a  duly  authenticated  copy 
of  this  order  had  been  filed  in  the  District  Court,  "John  R. 
McLaughlin  and  James  B.  McLavghlin  appeared  in  said 
cause'' — ^but  without  previous  leave  of  the  court — and 
filed  a  written  motion  setting  up — "That  they  are  the 
sole  members  and  partners  in  the  above-mentioned  firm 
of  McLaughlin  Brothers,  and  the  sole  parties  defendant 
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in  interest  herein,  and  that  they  are  the  parties  and  the 
sole  parties  that  are  sued  under  the  firm  name  of  Mo- 
Lau^lin  Brothers;"  and  then,  after  averring  divereity  of 
citizenship,  and  that  the  matter  in  dispute  exceeded  two 
thousand  dollars,  the  motion  proceeded  as  follows:  ''That 
these  parties  are  entitled  to  have  this  action  tried  in  the 
Circuit  Court  of  the  United  States  in  and  for  the  Northern 
District  of  Iowa;  that  the  only  effect  of  maintaining  tliis 
action  against  these  defenjiants  in  their  partnership  name 
is  to  prevent  a  removal  of  the  action  to  the  said  United 
States  Circuit  Court;  wherefore  the  said  John  R.  Mc- 
Laughlin* and  James  B.  McLaughlin  move  the  court, 
(1),  for  an  order  herein  substituting  these  defendants  in 
their  individual  nan^s  as  sole  parties  defendant  herein, 
and  permitting  them  to  appear  herein  and  answer  and 
defend  in  their  said  individual  names;  (2)  if  the  fore- 
going is  overruled,  then  that  an  order  be  made  joining  the 
said  John  R.  McLaughlin  and  James  B.  McLaughlin  as 
parties  .defendant  herein,  in  their  individual  names,  and 
permitting  them  to  appear,  answer  and  defend  in  their 
individual  names." 

Upon  the  same  date,  "  The  said  defendants,  McLaughlin 
Brothers,  appeared  in  said  cause  and  filed  therein  their 
application  for  substitution  of  parties,"  etc.,  adopting  the 
statements  and  allegations  contained  in  the  motion  of  the 
individuals  as  above  quoted,  and  thereupon  moving  the 
court  that  the  said  individuals  be  either  substituted  in 
place  of  the  defendants,  McLaughlin  Brothers,  as  sole 
defendants,  or  else  joined  as  co-defendants  with  the  firm. 

And  at  the  same  time  the  partnership  and  the  individ- 
uals filed  a  petition,  in  the  name  of  the  individuals,  for 
the  removal  of  the  cause  to  the  United  States  Circuit 
Coiut,  upon  the  same  ground  of  diversity  of  citizenship 
that  was  set  up  in  the  first  petition  for  removal.  A  proper 
bond  was  also  filed. 

To  this  second  petition  for  removal  and  to  the  accom- 
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panying  motions  for  substitution,  etc.,  the  plaintiffs  in  the 
action  filed  written  objections,  based  in  part  upon  the 
ground  that  the  individual  partners  were  not  parties  to 
the  action  and  not  entitled  to  make  a  motion  for  sub- 
stitution or  to  be  joined  as  parties;  that  the  plaintiffs 
were  entitled  to  bring  their  action  against  the  copartner- 
ship without  joining  as  defendants  the  members  of  the 
firm,  and  they  having  exercised  this  option  the  members 
of  the  firm  were  not,  as  against  the  plaintiffs'  objection, 
entitled  to  be  either  substituted  or  joined  as  parties;  and 
that  the  individual  partners  were  not  entitled  to  have  the 
action  tried  in  the  Circuit  Court  of  the  United  States. 
The  District  Court  sustained  these  objections,  and  denied 
the  several  motions  and  the  petition  for  removal. 

Thenceforward  the  action  appears  to  have  proceeded 
in  the  District  Court  as  against  the  partnership  alone. 
''A  Plea  to  Jimsdjction  and  Answer''  was  filed,  which 
repeated  the  averments  upon  which  the  petitions  for  re- 
moval had  been  based,  set  up  the  filing  of  those  petitions 
and  bonds  and  the  several  applications  for  substitution 
or  joinder  of  the  individuals  as  parties  defendant,  and 
averred  that  by  reason  of  the  premises  the  state  court  had 
no  jurisdiction  to  proceed  further.  Answer  was  at  the 
same  time  made'  to  the  merits,  and  the  action  was  thus 
brought  to  an  issue. 

There  appears  to  have  been  a  trial,  resulting  in  a  directed 
verdict  for  the  defendants  and  a  judgment  thereon,  from 
which  the  plaintiffs  appealed  to  the  Supreme  Court  of 
Iowa,  where  there  was  a  reversal  and  award  of  a  new  trial. 
The  transcript  of  the  record  as  presented  here  is  silent 
on  the  subject,  but  we  are  referred  to  the  report  of  the 
case  on  the  first  appeal,  136  Iowa,  279. 

Upon  the  second  trial  the  defendants  offered  evidence 
to  support  the  averments  of  the  plea  to  the  jiuisdiction, 
which  was  overruled  as  irrelevant.  A  motion  to  direct  a 
verdict  in  favor  of  defendant  on  the  ground  that  because 
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of  the  proceedings  for  removal  the  District  Court  had  no 
jurisdiction  was  likewise  overruled.  There  was  a  verdict 
and  consequent  judgment  for  the  plaintiffs  for  $3,755.02, 
which  upon  appeal  was  aflSrmed  by  the  Supreme  Court  of 
Iowa  (121  N.  W.  Rep.  1039),  and  the  present  writ  of  error 
was  sued  out. 

Except  for  the  opinion  delivered  by  the  Supreme  Court 
upon  the  second  appeal  there  is  nothing  in  the  record  to 
show  what  questions  were  raised  in  that  court.  After 
referring  to  the  first  ajqpeal,  as  reported  in  136  Iowa,  279, 
which  admittedly  raised  no  question  of  Federal  right,  the 
opinion  proceeds  as  foUows:  ''But  one  new  question  is 
here  presented,  and  that  arises  on  the  following  facts: 
This  action  waa  commenced  in  December,  1903.  It  was 
transferred  to  the  United  States  Circuit  Comi^  upon  the 
defendants'  application,  where  it  was  remanded  to  the 
state  comi^,  because  of  want  of  jurisdiction  of  the  Federal 
court.  In  January,  1905,  the  defendants  filed  an  applica^- 
tion  in -the  District  Court  for  the  substitution  of  John  R. 
and  James  B.  McLaughlin  as  defendants.  This  was 
denied,  and  since  such  denial  both  trials  have  taken  place 
and  more  than  three  years  elapsed,  and  the  defendants 
now  appeal  from  the  order  denying  substitution.  There 
was  no*  right  of  substitution.  The  statute.  Code,  §  3468, 
expressly  provides  that  a  partnership  may  sue  or  be  sued 
as  a  distinct  legal  entity.  (Citing  cases.)  Under  this 
statute  the  plaintiffs  had  the  absolute  right  to  sue  the 
partnership  alone  or  to  join  in  such  suit  the  individual 
members  of  the  partnership.  They  chose  the  former 
course,  and  they  cannot  be  deprived  of  such  right  upon 
the  application  of  the  partnership,  or  of  the  individual 
members  thereof.  (Citing  cases.)  The  plaintiffs  clearly 
had  the  right  to  sue  McLaughUn  Brothers,  the  partnership, 
alone.  This  they  could  not  do  in  the  Federal  Court,  and 
the  case  was  therefore  not  removable.  Ex  parte  Wianer, 
203  U.  S.  449." 
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It  is  contended  here  that  the  state  court  deprived  the 
plaintiffs  in  error  of  a  Federal  right  by  giving  such  effect 
to  the  local  Code  as  to  cut  off  the  right  of  removal. 

The  statute  under  which  plaintiffs  brought  their  action 
is  as  foUows: 

^'Actions  may  be  brouj^t  by  or  against  a  partnership 
as  such,  or  against  all  or  either  of  the  individual  members 
thereof,  or  against  it  and  all  or  any  of  the  members  thereof; 
and  a  judgment  against  the  firm  as  such  may  be  enforced 
against  the  jiartnership  property,  or  that  of  such  members 
as  have  appeared  or  been  served  with  notice.  A  new 
action  may  b^  brought  against  the  members  not  made 
parties,  on  the  original  cause  of  action."  C!ode,  1897, 
^3468. 

The  gist  of  the  argument  for  the  plaintiffs  in  error  is 
that  this  section,  whatever  its  effect  upon  the  practice  of 
the  state  courts,  cannot  interfere  with  a  right  of  removal 
to  the  Federal  courts  given  by  the  act  of  Congress;  that 
the  real  parties  in  interest  as  defendants  in  the  state  court 
were  the  individual  partners,  and  since  they  were  citizens 
of  Ohio,  while  the  plaintiffs  in  the  state  court  were  citizens 
of  Iowa,  the  defendants  had  the  right  of  removal  although 
sued  in  the  partnership  name;  that  the  order  of  the  Fed- 
eral Circuit  Court  remanding  the  cause  after  the  first  re- 
moval was  limited  in  its  effect  because  based  upon  lack 
of  evidence  in  the  transcript  that  plaintiffs  in  error  had 
been  served  with  notice  of  the  proceedings;  and  that  the 
defendants,  on  thereafter  appearing  and  filing  motions 
for  substitution,  etc.,  were  entitled  to  renew  the  applica- 
tion for  removal,  and,  since  they  did  this,  the  state  court 
ought  to  have  admitted  the  individual  partners  as  defend- 
ants in  order  to  enable  them  to  assert  the  right  of  removal 
that  is  alleged  to  result  from  their  interest  in  the  suit  and 
the  diversity  of  citizenship  between  them  as  individuals 
and  the  plaintiffs;  and  that  in  denying  the  applications 
of  the  plaintiffs  in  error  made  in  this  behalf  after  the  re* 
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manding  order  was  filed  the  state  court  deprived  them  of  a 
Federal  right. 

We  are  confronted,  at  the  outset,  with  the  question  of 
the  jurisdiction  of  this  court  to  review  the  action  of  the 
state  court  in  the  premises. 

That  the  order  of  the  United  States  Circuit  Court  re- 
manding the  cause  to  the  state  court  is  not  reviewable 
here  is  settled  by  Missouri  Pacific  Ry.  Co.  v.  Fiiager- 
old,  160  U.  S.  556.  In  that  case  this  comi^  declared  (at 
p.  582)  :-^'^If  the  Circuit  Coiui^  remands  a  cause  and  tiie 
state  court  thereupon  proceeds  to  final  judgment,  the 
action  of  the  Circuit  Court  is  not  reviewable  on  writ  of 
error  to  such  judgment.  A  state  court  cannot  be  held 
to  have  decided  against  a  Federal  right  when  it  is  the 
Circuit  Court,  and  not  the  state  court,  which  has  denied 
its  possession.  The  Supreme  Coiut  of  Nebraska  rightly 
recognized  the  courts  of  the  United  States  to  b^  the  ex- 
clusive judges  of  their  own  jurisdiction  and  declined  to 
review  .tihe  order  of  the  Circuit  Court.  As  under  the  stat- 
ute a  remanding  order  of  the  Circuit  Court  is  not  review- 
able by  this  court  on  appeal  or  writ  of  error  from  or  to 
that  court,  so  it  would  seem  to  foUow  that  it  cannot  be 
reviewed  on  writ  of  error  to  a  state  court,  the  prohibition 
being  that  'no  appeal  or  writ  of  error  from  the  decision  of 
the  Circuit  Court  remanding  sudi  cause  shall  b^  allowed.' 
And  it  is  entirely  clear  that  a  writ  of  error  cannot  be  main- 
tained under  §  709  in  respect  of  such  an  order  where  the 
state  court  has  rendered  no  decision  against  a  Federal 
right  but  simply  accepted  the  conclusion  of  the  Circuit 
Court." 

It  is  fundamental  that  plaintiffs  in  error,  being  debarred 
from  bringing  the  remanding  order  under  the  review 
of  this  coiut,  cannot  accomplish  the  same  object  by 
indirection.  And  if  the  state  court  in  denying  the  second 
petition  for  removal  did  no  more  than  bow  to  the  decision 
and  order  of  the  F^eral  court  when  it  remanded  the 
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record,  it  did  not  deny  any  Federal  right  of  the  plaintiffs 
in  error  within  the  meaning  of  §  709,  Rev.  Stat.  That 
it  was  proper  to  deny  the  second  petition  if  it  presented 
no  different  question  from  that  presented  by  the  first 
is  plam.  St.  Paul  ik  Chicago  R.  R.  Co.  v.  McLean,  108 
U.  S.  212,  217;  Chesapeake  A  Ohio  Ry.  Co.  v.  McCdbe,  213 
U.  S.  207,  217. 

This  brinm  us  to  the  question  whether  between  the 
filing  of  the  first  petition  for  removal  and  the  second  there 
had  been  any  change  in  the  situation,  presenting  the  right 
of  removal  upon  a  better  ground  than  that  which  was 
overruled  by  the  United  States  Circuit  Court  when 
it  remanded  the  cause.  As  already  mentioned,  the  in- 
sistence is  that  the  remanding  order  was  based  upon  the 
fact  that  the  defendants  had  not  been  served  with  notice 
of  the  proceedings;  and  it  is  insisted  that  this  difficulty 
was  obviated  by  the  subsequent  appearances  and  motions. 
In  order  to  pass  upon  this  contention  we  should  first 
examine  the  state  practice. 

Under  the  Iowa  Code,  1897,  .§  3614,  action  in  a  comi^ 
of  record  is  conmienced  by  serving  the  defendant  with  a 
notice,  informing  him  of  the  name  of  the  plaintiff,  that  a 
petition  is,  or  by  a  date  named  therein  will  be,  filed  in  the 
office  of  the  clerk  of  the  court  wherein  action  is  brought, 
naming  it,  and  stating  in  general  terms  the  cause  of  action, 
and  that  unless  the  defendant  appears  and  defends  before 
a  stated  time  his  default  will  be  entered  and  judgment 
or  decree  rendered  against  him.  The  sections  following 
provide  the  method  of  making  personal  and  substituted 
service  and,  in  case  of  absent  defendants,  service  by 
pubUcation  in  certain  cases.  By  §  3541  it  is  prescribed 
that  the  mode  of  appearance  may  be  by  deUvering  to  the 
plaintiff  or  the  clerk  of  the  court  a  written  memorandum 
of  Appearance  signed  by  the  defendant  or  his  attorney; 
or  by  entering  an  appearance  in  the  appearance  docket 
or  judge's  calendar,  or  by  announcing  to  the  court  an 
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appearance,  which  shall  be  entered  of  record;  or  ''by 
an  appearance,  even  though  specially  made,  by  himself 
or  his  attorney,  for  any  purpose  connected  with  the  cause, 
or  for  any  purpose  connected  with  the  service  or  insuffi- 
ciency of  the  notice;  and  an  appearance,  special  or  other, 
to  object  to  the  substance  or  service  of  the  notice,  shall 
render  any  further  notice  unnecessary,  but  may  entitle 
the  defendant  to  a  continuance,"  etc. 

By  §§3876  to  3878  it  is  provided  that  the  plaintiff 
in  a  civil  action  may  cause  the  property  of  the  defendant 
not  exempt  from  execution  to  be  attached  at  the  com- 
mencement or  during  the  progress  of  the  proceedings, 
but  if  this  be  done  subsequent  to  the  commencement 
of  the  action  a  separate  petition  must  be  filed,  and  ''in 
all  cases  the  proceedings  relative  to  the  attachment  are 
to  b^  deemed  independent  of  the  ordinary  proceedings 
and  only  auxiliary  thereto."  The  grounds  upon  which 
an  attachment  may  be  procured  are,  that  the  defendant 
is  a  foreign  corporation,  or  acting  as  such,  or  is  a  non- 
resident of  the  State,  or  is  about  to  remove  his  property 
out  of  the  State,  or  has  disposed  or  is  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors,  etc., 
etc.  By  §  3897,  property  of  defendant  in  the  possession 
of  another,  or  debts  due  to  defendant,  may  be  attached 
by  garnishment.  By  §  3924,  if  judgment  is  rendered  for 
the  plaintiff  in  any  case  in  which  an  attachment  has  been 
issued,  the  court  is  to  apply  in  satisfaction  thereof  any 
money  seized  by  or  paid  to  the  sheriff  under  the  attach- 
ment, and  the  proceeds  of  sales  of  other  attached  property. 
Subsequent  sections  provide  for  the  mode  of  giving  no- 
tice to  a  garnishee,  and  for  obtaining  a  judgment  against 
him.  By  §  3947  such  judgment  shall  not  be  entered  until 
the  principal  defendant  shall  have  had  ten  days'  notice 
of  the  garnishment  proceedings.  Section  3948  permits 
the  defendant  in  the  main  action  to  set  up  by  a  suitable 
pleading  filed   in   the  garnishment  proceedings,   facts 
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showing  that  the  debt  or  the  property  with  which  it  is 
soue^t  to  charge  the  garnishee  is  exempt  from  execution 
or  for  any  other  reason  is  not  liable  for  plaintiff's  claim. 

The  state  courts  have  held  that  the  effect  of  §  3641 
is  to  subject  a  defendant  who  comes  into  court  for  any 
pnupose  connected  with  the  cause  (even  imder  a  '^special'' 
appearance)  to  the  general  jurisdiction  of  the  court. 
Des  Mcines  Branch  Ac.  v*  Vanj  12  Iowa,  623;  Bcbert9on 
v.  !Eldara  B.  Co.,  27  Iowa,  246,  248;  McFadand  v.  Lawry, 
40  Iowa,  467;  Johnson  v.  Toatevm,  60  lows,  46;  Leswre 
Limber  Co.  v.  Mutual  Fire  Ins.  Co.,  101  Iowa,  614,  619; 
Locke  V.  Chicago  Chrcmde  Co.,  107  Iowa,  390,  396;  Rumr 
melAorfv.  Boone,  126  N.W.Bep.  338, 339.  As  to  whether 
this  is  ''due  process  of  law"  in  the  state  courts  within  the 
meaning  of  the  Fourteenth  Amendment,  see  ForA:  v.  Texas, 
137  U-  S.  16;  Kauffinan  v.  Wootere,  138  U.  S.  286.  As  to 
the  applicability  of  the  rule  of  practice  to  the  Federal 
courts  under  the.  Conformity  Act  (Rev.  Stats.,  §  914), 
see  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  202,  208; 
Mexican  Central  Ry.  v.  Pinkney,  149  U.  S.  194,  203. 

With  respect  to  §  3468,  permitting  actions  to  be  brouj^t 
against  a  partnership  as  such,  or  against  all  or  either  of  the 
individual  members  thereof,  or  against  the  partnership  and 
all  or  any  of  the  members  thereof,  and  declaring  that  a 
judgment  against  the  firm  as  such  may  be  enforced  against 
the  partnership  property,  or  that  of  such  members  as  have 
appeared  or  been  served  with  notice,  the  courts  of  Iowa 
have  construed  this  as  dealing  with  the  t>artnership  as 
an. entity  distinct  from  the  individual  members,  and  as 
conferring  upon  the  plaintiffs  the  option  of  suing  the  part- 
nership alone  instead  of  joining  in  the  suit  the  individual 
members  of  the  firm.  In  so  holding  in  the  present  case 
the  Supreme  Court  of  Iowa  did  but  follow  previous  de- 
cisions of  the  same  court.  Brumwell  v.  Stebbine,  83 
Iowa,  426,  428;  Ruthven  v.  Bechvith,  84  Iowa,  715,  717; 
Baxter  v.  BoUins,  110  lowa,  310. 
VOL.  ccxxvm — 1ft 
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The  United  States  Circuit  Court,  in  remanding  the 
cause,  followed  its  previous  decision  in  Ralya  Market  Co. 
V.  Armour,  102  Fed.  Rep.  530.  This  likewise  was  an  action 
brought  under  §  3468  of  the  Code  of  Iowa  against  a  co- 
partnership, without  service  upon  the  individual  partners. 
It  was  remanded  on  the  ground  that  in  that  form  the  cause 
^as  not  removable  for  the  reason  that  it  was  not  an 
action  of  which  the  Federal  court  could  have  taken  juris- 
diction originally  if  brought  in  the  first  instance  in  that 
court;  and  this  because  citizenship  within  the  meaning 
of  the  Federal  Constitution  could  not  be  predicated  of  a 
partnership,  and  so  th^e  could  be  no  diversity  of  citizen- 
ship. Two  decisions  of  this  court  were  relied  upon  as 
authority  for  this  view,  Chapman  v.  Barney,  129  U.  S. 
677,  682;  Great  Southern  Hotel  Co.  v.  Jones,  177  U.  S. 
449,  454.  (And  see  Thomas  v.  Board  of  Trustees,  195 
U.  S.  207,  211.)  At  the  same  time  the  court  said  (102 
Fed.  Rep.  at  p.  534) :  ''If  the  partners  had  applied  to  the 
State  court  to  be  substituted  as  defendants  in  place  of  the 
firm,  so  that  the  suit  would  then  have  been  only  against 
the  individuals,  partners  doing  business  imder  the  firm 
name,  the  case  might  possibly  then  have  been  removable, 
as  it  would  have  been  then  pending  against  the  individuals 
only,  and  the  citizenship  of  the  defendants  could  then 
have  been  shown  to  be  different  from  that  of  the  plaintiff.'^' 
And  see  Bruett  &  Co.  v.  Austin  Drainage  Excavator  Co., 
174  Fed.  Rep.  668,  672. 

It  is  clear,  therefore,  that  the  Federal  court,  in  remand- 
ing the  present  case,  did  so  upon  the  ground  that  the 
individual  members  of  the  firm  had  not  been  joined  as 
parties,  and  that  under  the  Iowa  practice  of  suing  the 
partnership  as  a  separate  entity  there  was,  within  the 
meaning  of  the  Removal  Act,  no  diversity,  of  citizenship. 
And  it  is  equally  plain  that  the  clause-^'^This  court  not 
having  jurisdiction. by  reason  of  lack  of  evidence  in  the 
transcript  filed  herein  that  said  defendant  had  been  served 
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with  notite  of  said  proceedingB/'  was  inserted  in  order  to 
enable  the  partners  to  apply  to  the  state  court  to  be 
substituted  as  defendants  in  the  place  of  the  firm,  and 
then  raise  the  question  whether  the  action  in  its  changed 
form  was  removable,  as  the  opinion  just  cited  intimated 
that  it  might  be.  Of  this  opportunity  the  defendants 
avaiied  themselves,  as  already  shown. 

The  construction  we  have  placed  upon  the  qualifying 
clause  quoted  from  the  remanding  order  is  evidently 
correct  from  what  has  already  been  said.  Such  was  the 
construction  placed  ypon  it  by  the  subsequent  conduct 
of  the  defendants  in  the  state  court.  And  the  same 
construction  is,  in  effect,  conceded  in  their  briefs  in  this 
court,  which  state  that  ''the  order  remanding  the  cause 
upon  the  first  removal  was  upon  the  specific  ground  of 
lack  of  evidence  in  the  transcript  that  plaintiffs  in  error 
had  been  served  with  notice  of  the  proceedings.''  And 
again, — ^''The  case  having  been  remanded  solely  because 
of  absence  of  notice,  the  defendants  on  appearing  and 
filing  motions  for  a  substitution  were  entitled  to  renew 
their  applications  for  removal.''  And  still  again,— ''The 
plaintiffs  in  error  sought  by  motion  for  substitution,  in 
accordance  with  the  suggestion  in  Balya  Market  Co.  v. 
Armour,  102  Fed.  Rep.  530,  to  eliminate  this  question," — 
referring  to  the  question  of  "the  supposed  inability  of 
the  Federal  court  to  entertain  an  action  against  a  partner- 
ship, which  has  been  the  constant  claim  of  the  defendants 
in  error  in  the  lower  courts,  and  which  plaintiffs  in  error 
sought  to  obviate." 

The  clause  quoted  from  the  remanding  order  hardly 
admits,  we  think,  of  the  construction  that  the  reason  for 
denying  the  jurisdiction  was  that  the  copartnership  de- 
fendant (as  distinguished  from  the  individual  partners), 
had  not  been  served  with  notice  of  the  suit  or  of  the.  at- 
tachment proceedingis;  for  such  non-service,  if  it  rendered 
the  proceedings  defective,  was  not  waived  by  the  pres^ 
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entation  of  a  petition  for  removal,  but  on  the  contrary, 
was  one  of  the' very  matters  that  mi^t  be  adjudicated 
upon  by  the  Circuit  Court;  {Goldey  v.  Morning  News^ 
156  U.  S.  518,  523^  Wabaak  Western  Ry.  v.  Brow,  164 
U.  S.  271,  279;  Clark  v.  WeUa,  203  U.  S.  164, 171;  Mechan- 
ical Appliance  Co.  v.  CasUeman,  215  U.  S.  437,  441 ;  Davis 
V.  C,  C.  C.  &'St.  L.  Ry.y  217  U.  S.  157,  174).  And  it  is 
unreasonable  to  construe  thjs  remanding  order  as  meaning 
that  service  of  notice  upon  the  copartnership  defendant 
was  necessary  to  initiate  the  proceeding  so  as  to  make  it  a 
''suit"  within  the  meaning  of  §  3514  of  the  State  Code, 
as  distinguished  from  an  ''independent''  or  "auxiliary" 
proceeding  by  attachment  within  the  meaning  of  §  3877, 
(see  In  re  Receivership  of  Iowa  &  Minnesota  Construction 
Co.,  6  Fed.  Rep.  799,  801;  Long  v.  Long,7Z  Fed.  Rep. 
369,  372;  Bank  v.  TumbuU  &  Co.,  16  WaU.  190,  195), 
because  it  would  seem  clear  that  notice  to  the  copartner- 
ship, Ba  such,  sufficient  at  least  to  constitute  the  proceed- 
ing a  suit  or  controversy  within  the  meaning  of  the  state 
practice,  and  so  as  to  bring  it  within  the  reach  of  the 
Removal  Act,  was  evidenced  by  the  filing  of  the  first 
petition  for  removal,  which,  as  above  stated,  was  made  in 
the  name  of  the  copartnership,  and  set  forth  an  appear- 
ance by  the  copartnership  for  the  purpose  of  asserting 
the  right  "of  removal;  and,  as  we  have  seen,  such  an  ap- 
pearance, under  §  3541  of  the  Code,  rendered  further  notice 
unnecessary,  so  far  as  the  requirements  of  the  state  prac- 
tice were  concerned. 

Having,  as  ah*eady  pointed  out,  no  jurisdiction  to 
review  the  remanding  order,  we  intend  no  expression  of 
opinion  upon  the  correctness  of  the  grounds  upon  which 
it  was  based,  and  have  dealt  thus  at  length  with  the  con- 
struction of  its  language  only  because  we  are  concerned 
with  the  e£fect  that  was  given  and  ought  properly  to 
have  been  given  to  it  by  the  state  court . 

Whatever  construction  may  be  placed  upon  it,  we 
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cannot  see  that  the  plaintiffs  in  error  by  the  subsequent 
proceedings  gave  themselves  any  better  right  to  removal 
than  that  which  was  asserted  by  the  first  petition,  was 
then  acceded  to  by  the  state  court,  and  was  overruled  by 
the  Circuit  Court  in  remanding  the  cause. 

Reliance  is  placed  upon  Powers  v.  Chesapeake  &  Ohio 
Ry.,  169  U.  S.  92,  100,  and  FrUzlen  v.  Boatmen's  Bank, 
212  U.  S.  364,  372.  But  those  cases  dealt  with  a  change 
in  the  situation  in  the  state  court  after  an  order  of  remand 
had  been  made,  and  resulting  from  subsequent  dealings  or 
conduct  of  the  parties  in  which  the  opposing  party  par- 
ticipated. They  are  not  pertinent  here,  where  there  was 
no  change  in  the  situation  of  the  parties  on  the  record,  and 
merely  an  imsuccessful  application  to  change  it,  made  by 
the  parties  asserting  the  right  of  removal,  and  opposed, 
and  successfully  opposed,  by  the  other  parties. 

The  mere  entry  of  appearances  in  the  state  court,  after 
the  filing  of  the  remanding  order,  made  no  substantial 
change  in  the  situation,  for  reasons  that  have  been  in- 
dicated. And  whether  the  state  court,  at  the  instance  of 
the  defendants,  should  have  admitted  the  individual 
members  of  the  partnership  as  additional  parties,  or  should 
have  substituted  them  in  place  of  the  firm  as  sole  de- 
fendants, is  a  question  of  local  law  and  practice,  the 
decision  of  which  by  the  state  court  does  not  concern  us, 
saving  so  far  as  it  may  affect  the  right  of  the  defendant 
firm  or  the  individual  partners  thereof  to  have  the  cause 
heard  and  determined  in  the  Federal  court.  If,  therefore, 
the  action  of  the  state  court  in  refusing  to  allow  the  sub- 
stitution is  reviewable  upon  the  present  writ  of  error,  it 
is  only  because  the  application  for  such  substitution  was 
made  as  a  step  towards  the  assertion  of  the  right  of 
removaL  But,  from  what  has  been  said,  it  is  sufficiently 
clear  that  the  grounds^  and  the  only  grounds,  set  up  as  the 
basis  alike  for  the  motion  for  substitution  and  the  second 
petition  for  removal  are  the  same  grounds  that  were 
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alleged  in  the  first  petition  for  removal;  that  is  to  say,  that 
John  R.  McLaughlin  and  James  B.  McLaughlin  were  the 
sole  members  and  partners  of  the  firm  of  McLaughlin 
Brothers,  and  the  sole  parties  interested  as  defendants, 
and  that  they  and  their  firm  were  citizens,  residents,  and 
inhabitants  of  the  State  of  Ohio,  while  the  plaintiffs  were 
citizens,  residents,  and  inhabitants  of  the  State  of  Iowa. 
Li  short,  if  the  defendants  were  entitled  to  have  the 
proceedings  moulded  in  aid  of  their  asserted  right  of 
removal,  th^  were  entitled  to  have  the  cause  removed 
without  any  modification  of  the  proceedings*  The  state 
court  having  refused  to  change  the  character  of  the  action, 
the  situation  was  precisely  the  same  as  when  the  first 
petition  for  I'emoval  was  filed,  and  the  court  properly 
held  itself  bound  by  the  remanding  order. 

Therefore,  if  any  Federal  right  of  the  plaintiffs  in  error 
was  denied,  it  was  denied  by  the  United  States  Circuit 
Comi^,  and  not  by  the  state  court. 

In  discussing  th^  matter  we  have  assumed,  in  favor  of 
the  plaintiffs  in  error,  that  the  question  here  dealt  with  was 
raised  by  them  in  the  Supreme  Court  of  Iowa;  a  matter 
that  is  not  entirely  clear,  since  the  opinion  makes  no 
reference  to  the  second  petition  for  removal,  and  aside 
from  the  opinion  the  record  does  not  disclose  what  ques- 
tions were  raised. 

We  have  also  assumed  that  the  seco^d  petition  for 
removal  was  filed  in  due  season,  and  was  hot  subject  to 
certain  other  objections  raised  against  it  by  the  defend- 
ants in  error.  We  must  not  be  understood  as  having 
passed  upon  these  questions. 

Writ  of  error  dimiased. 
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McCOACH,  COLLECTOR  OF  INTERNAL  REV- 
ENUE, t;.  MINEHILL  &  SCHUYLKILL  HAVEN 
RAILROAD  COMPANY. 

CERnOBARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
THIRD  CIRCUIT. 

No.  670.    Argued  January  14,  15,  1913.— Dedded  April  7,  1913. 

The  corporation  tax  is  impoeed  upon  the  doing  of  loorporate  l)usine6B 
and  with  respect  to  the  carrying  on  thereof  and  not  upon  the  fran- 
chises or  property  of  the  corporation  irrespective  of  their  use  in 
business.   PlifUy.  Stone  Tracy  Co.,  220  U.S.  IQ7,U5. 

A  railway  corporation  which  has  leased  its  railroad  to  another  company 
operating  it  exclusively  but  which  TnaintAins  its  corporate  existence 
and  collects  and  distributes  to  its  stockholders  the  rental  from  the 
lessee  and  also  divid^ds  from  investments  is  not  doing  businesil 
within  the  meaning  of  the  Corporation  Tax  Act.  Park  Realty  Comr 
pony  Caae  sub  Flint  v.  Sttme  Tracy  Co.,  220  U.  S.  171,  distinguished, 
and  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187,  followed. 

Qtusre  whether  such  a  corporation  would  be  subject  to  the, tax  if  it 
exercised  the  power  of  eminent  domain  or  other  corporate  powers 
for  the  benefit  of  the  lessee. 

192  Fed.  Rep.  670,  affirmed. 

The  facts,  which  involve  the  construction  of  the  pro- 
visions of  the  Corporation  Tax  Act  as  to  what  constitutes 
doing  business  by  a  corporation  so  as  to  ^subject  it  to  the 
tax,  are  stated  in  the  opinion. 

Mr.  SoUcUor  General  BvUitt  for  petitioner: 

The  Minehill  Company  was  '^engaged  in  business''  and 
was  therefore  subject  to  the  Federal  corporation  tax. 

The  Corporation  Tax  Law  is  intended  to  tax  the  privi- 
lege of  doing  business  with  the  advantages  of  corporate 
organization.  Section  38,  act  of  August  5,  1909;  Flint  v. 
Stone  Tracy  Co.,  220  V.  S.  107,  145,  146,  151,  171. 

The  business  engaged  in,  done,  and  carried  on  by  the 
Minehill  Company  includes  stockholders'  meetings,  elec- 
tion of  officers,  etc.;  declaration  of  dividends,  corporate 
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reports,  etc.;  collection  of  rentals,  revenue,  dividends, 
interest,  and  management  of  finances  and  invested  funds; 
payment  of  taxes;  maintenance  of  offices,  clerical  force, 
etc.;  preservation  of  corporate  franchises,  existence,  etc. 
Arrowsmith  v.  NashviUe  ike.  R.  R.  Co.,  67  Fed,  Rep. 
165;  Lewis,  RecetverSj  &c.  v.  G.,  N.  &  P.  R.  R.  Co., 
16  Phila./608;P.  R.  R.  Co.  v.  Sly,  65  Pa.  St.  205;  Snyder 
V.  B.  it  0.  R.  R.  Co.,  210  Pa.  St.  500;  Elliott  on  Railroads, 
par.  461,  note  91;  3  Thompson  on  Corporations,  §  25.16. 

The  foregoing  activities  constitute  a  "  doing  of  business  *' 
within  the  meaning  of  the  Corporation  Tax  Law.  They 
involve  continuity  of  business  without  interruption  by 
death  or  dissolution;  transfer  of  property  interests  by  the 
disposition  of  shares  of  stock;  advantages  of  business, 
controlled  and  managed  by  corporate  directors;  general 
absence  of  individual  liability;  keeping  alive  corporate 
existence;  investment  and  reinvestment  of  surplus  assets. 

The  present  case  is  controlled  by  the  various  real  estate 
cases  of  Cectar  Street  Co.  v.  Pcark  Realty  Co.;  Locroix  v. 
Motor  Taximeter  Cab  Co.;  Mitchell  v.  Clark  Iron  Co.,  all 
decided  in  FlirU  v.  Stone  Tra/yy  Co.,  220  U.  S.  107;  and  it  is 
not  controlled  by  Zonne  v.  Minneapolis  SynduxUe,  220 
U.  S.  187.  There  are  decided  points  of  difference  between 
the  Minehill  Co.  and  the  Minneapolis  Syndicate. 

The  lower  coiu*ts  erred  in  assuming  that  the  Reading 
Railway  was  paying  taxes  upon  the  $252,612  rental, 
whereas  in  fact  the  Reading  Railway  was  allowed  to  de- 
duct that  amoimt  from  its  gross  profits  in  determining 
the  net  profit  upon  which  it  should  pay  taxes. 

Mr.  George  Wharton  Pepper,  with  whom  Mr.  Wm.  B. 
Bodine,  Jr.,  and  Mr.  Eli  Kirk  Price  were  on  the  brief,  for 
respondent. 

Mr.  E.  Parmalee  Prentice,  Mr.  George  Welwood  Murray 
and  Mr.  Charles  P.  Howland,  by  leave  of  the  coiut,  filed 
a  brief  as  amid  curia. 
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Mb.  Justicb  PrrNinr  delivered  the  opinion  of  the  Qourt. 

The  Minehill  &  Schuylkill  Haven  Railroad  Co.,  the 
respondent  herein  (called  for  convenience  the  Minehill 
Company),  sued  the  petitioner,  who  is  Collector  of  In- 
ternal Revenue  at  Philadelphia,  to  recover  certain  taxes 
for  the  years  1009  and  1910  paid  under  protest  by  that 
company  under  the  Corporation  Tax  A.ct  of  1909,  The 
United  States  Circuit  Court  held  that  the  company  was 
not  ''engaged  in  business"  withia  the  meaning  of  the 
act,  and  that  therefore  the  taxes  had  been  illegally  as- 
sessed, and  rendered  judgment  for  their  recovery.  192 
Fed.  Rep.  670.  The  Circuit  Court  of  Appeals  aflBrmed  the 
judgment,  and  the  case  comes  here  upon  certiorari. 

The  facts  appear  from  the  plaintiff's  statement  of 
claim  and  the  defendant's  affidavit  of  d^ense,  which 
latter  was  overruled  as  insufficient.  They  maybe  sum- 
marized as  follows:  The  Minehill  Company  was  incorpo^ 
rated  by  an  act  of  the  legislature  of  the  State  of  Pennsyl- 
vania, approved  March  24,  1828  (P.  L.,  p.  205),  for  the 
purpose  of  constructing  and  operating  a  railroad,  with 
appropriate  powers,  including  the  powei"  of  eminent  do- 
main. Under  this  charter  a  railroad  was  built  and  for 
many  years  operated.  Under  the  authority  of  general  acts 
of  the  legislature,  approved  respectively  April  23,  1861 
(P.  L.,  p.  410),  and  February  17,  1870  (P.  L.,  p.  31),  the 
Minehill  Company,  in  the  year  1896,  leased  its  entire 
railroad,  with  all  side-tracks,  extensions,  and  appurte- 
nances of  every  kind,  and  all  rolling  stock  and  personal 
property  of  every  description  in  use  or  adapted  for  use 
in,  upon,  or  about  the  railroad  (excepting  some  property 
intended  to  have  been  described  in  a  schedule  annexed 
to  the  lease,  but  which  is  not  described,  no  such  schedule 
having  been  annexed),  and  also — "All  the  rights,  powers, 
franchises  (other  than  the  franchise  of  being  a  corpora- 
tion), and  privileges  which  may  now,  or  at  any  time 
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hereafter  during  the  time  hereby  demised,  be  lavfuUy 
exercised  or  enjoyed  in  or  about  the  use,  management, 
maintenance,  renewal,  extension,  alteration,  or  improve- 
ment of  the  demised  premises,  or  any  of  them,''  unto  the 
Philadelphia  &  Reading  Railway  Ck>mpany  for  a  term  of 
nine  hundred  and  ninety-nine  years  from  January  1, 1897, 
at  a  yearly  rental  of  $252,612,  that  being  equivalent  to  six 
per  centum  upon  the  capital  stock  of  the  Minehill  Com- 
pany. 

The  lessee  agreed  to  keep  the  road  in  good  order  and 
repair,  keep  it  in  public  use  and  efficiently  operate  it,  and 
return  it  to  the  lessor  company  at  the  expiration  or  other 
determination  of  the  lease.  The  Minehill  Company  agreed 
during  the  term  of  the  lease  to  maintain  its  corporate 
existence  and  organization,  and  that  when  requested  by 
the  lessee  it  would  ^'put  in  force  and  exercise  each  and 
every  corporate  power,  and  do  each  and  every  corporate 
act  which  the  Minehill  Company  might  now,  or  at  any 
time  hereafter,  lawfully  put  in  force  or  exercise,  to  enable 
the  Railway  Company  (tiie  lessee)  to  enjoy,  avail  itself  of, 
and  exercise,  every  right,  franchise,  and  privilege  in  re- 
spect of  the  use,  management,  maintenance,  renewal,  ex- 
tension, etc.,  of  the  property  demised,  and  of  the  business 
to  be  there  carried  on."  It  was  pro vided  that  upon  default 
in  the  payment  of  the  rent  reserved,  or  in  the  performance 
of  certain  other  covenants,  the  lessor  might  declare  the 
lease  forfeited  and  reenter  and  repossess  the  demised 
premises.  The  lease  fiu-ther  provided  that  the  lessee 
might,  under  certain  circumstances,  abandon  certain  rail- 
way lines,  ''whenever  it  shall  be  found  legally  practicable 
to  abandon  so  much  of  the  said  lines  of  railroad,  without 
working  a  forfeiture  or  any  impairment  of  the  chartered 
rights  and  franchises  of  the  Minehill  Company  as  to  its 
railroads,  or  any  part  thereof,  or  without  creating  any 
liability  on  the  part  of  the  Minehill  Company  or  the  Rail- 
way Company,  to  the  public  or  the  Commonwealth,  for 
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the  non-user  of  such  portions  of  the  raiboad  lines/'  In 
the  event  thus  provided  for  the  abandoned  rails,  machih- 
ery,  etc.,  are  to  be  sold  and  the  proceeds  turned  over  to 
the  Minehill  Company,  and  the  annual  rental  proportion- 
ately reduced. 

.  Pursuant  to  this  lease  the  entire  railroad  and  all  prop- 
erty connected  therewith  Wjas  turned  over  to  the  Reading 
Company,  and  since  then  has  been  operated  by  that  com- 
pany, and  the  Minehill  Company  has  not  carried  on  any 
business  in  connection  with  the  operation  of  it.  It  has, 
however,  maintained  its  corporate  existence  and  org^tniza- 
tion  by  the  annual  election  of  a  president  and  board  of 
managers,  and  this  board  has  aimually  elected  a  secretary 
and  treasurer.  It  receives  annually  from  the  Reading 
Company  the  fixed  rental  called  for  by  the  lease,  and  it 
receives  annually  sums  of  money  as  interest  on  its  bank 
deposits,  and  also  maintains  a  '^contingent  fund,"  from 
which  it  receives  annual  sums  as  interest  or  dividends. 
And  it  annually  pays  the  ordinary  and  necessary  expenses 
of  maintaining  its  ofBice  and  keeping  up  the  activities  of 
its  corporate  existence,  including  the  payment  of  salaries 
to  its  officers  and  clerks.  It  keeps  and  maintains  at  its 
offices;  stock  books  for  the  transfer  of  its  capital  stock,  and 
this  stock  is  bought  and  sold  upon  the  market.  The 
annual  income  from  the  contingent  fund  appears  to  be 
about  $24,000,  its  annual  payments  for  state  taxes  about 
as  much,  and  its  expenditures  for  corporate  maintenance 
about  15,000. 

The  Corporation  Tax  Law  (act  of  August  5, 1909,  §38; 
36  Stat.,  c.  6,  pp.  11, 112-117),  provides: 

"That  every  corporation  .  .  .  organized  for  profit 
and  having  a  capital  stock  represented  by  shares  .  .  . 
and  engaged  in  business  in  any  state  .  .  .  shall  be 
subject  to  pay  annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by  such  corpora- 
tion   .    .    .    equivalent  to  one  per  centum  upon  the 
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entire  net  income  over  and  above  five  thousand  dollars 
received  by  it  from  all  sources  during  such  year,  exclu- 
sive of  amounts  received  by  it  as  dividends  upon  stock  of 
other  corporations  .  .  •  subject  to  the  tax  hereby  im- 
posed. 

^'Such  net  income  shall  be  ascertained  by  deducting 
from  the  gross  amount  of  the  income  of  such  corpora- 
tion, .  .  .  received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  income  in  the  maintenance 
and  operation  of  its  business  and  properties,  including  aXL 
charges  such  as  rentals  or  franchise  paym^its,  required 
to  be  made  as  a  condition  to  the  continued  use  or  posses- 
sion of  property;  (second)  all  losses  actually  sustained 
within  the  year  and  not  compensated  by  insurance  or 
otherwise,  including  a  reasonable  allowance  for  deprecia- 
tion of  property,    .    .     ." 

In  Flint  v.  SUme  Tracy  Co.,  220  U.  S.  107,  the  question 
of  the  constitutionality  of  this  act  was  presented  here  for 
decision.  Upon  the  preliminary  question  of  interpreta- 
tion the  court  said  (pp.  145,  146) : 

''It  is  therefore  apparent,  giving  all  the  words  of  the 
statute  effect,  that  the  tax  is  imposed  not  upon  the  fran- 
chises of  the  corporation  irrespective  of  their  use  in  busi- 
ness, nor  upon  the  property  of  the  corporation,  but  upon 
the  doing  of  corporate  or  insurance  business  and  with 
respect  to  the  carrying  on  thereof,  in  a  sum  equivalent  to 
one  per  centum  upon  the  entire  net  income  over  and 
above  $5,000  received  from  all  sources  diuing  the  year; 
that  is,  when  imposed  in  this  manner  it  is  a  tax  upon  the 
doing  of  business  with  the  advantages  which  inhere  in 
the  peculiarities  of  corporate  or  joint  stock  organizations 
of  the  character  described.  As  the  latter  organizations 
share  many  benefits  of  corporate  organization  it  may  be 
described  generally  as  a  tax  upon  the  doing  of  business  in 
a  corporate  capacity.     .     .     .    The  income  is  not  limited 
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to  such  as  is  received  from  property  used  in  the  business, 
strictly  speaking,  but  is  expressly  declared  to  be  upon  the 
entire  net  income  above  $5,000  from  all  sources,  excluding 
the  amounts  received  as  dividends  on  stock  in  other 
corporations,  joint  stock  companies  or  associations,  or 
insurance  companies  also  subject  to  the  tax.  In  other 
words,  the  tax  is  imposed  upon  the  doing  of  busine^  of 
the  character  described,  and  the  measure  of  the  tax  is  to 
be  the  income,  with  the  deduction  stated,  received  not 
only  from  im)perty  used  in  business,  but  from  every 
source." 

In  discussing  the  constitutional  question,  reference  was 
first  made  to  the  case  of  PoUodc  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429,  158  U.  S.  601,  which  held  the  income 
tax  provisions  of  the  act  of  August  27,  1894  (28  Stat.,  c. 
349,  pp.  509,  553,  §  27,  etc.),  to  be  unconstitutional  be- 
cause amoimting  to  a  direct  tax  within  the  meaning  of 
the  Constitution,  and  because  not  apportioned  according 
to  population  as  required  by  that  instrument.  Attention 
was  called  (220  U.  S.  148)  to  the  expressions  used  by  Mr. 
Chief  Justice  Fuller,  speaking  for  the  court  in  the  Pollock 
Case,  upon  the  rehearing,  as  to  the  distinction  between  a 
tax  upon  the  income  derived  from  real  estate  and  from 
invested  personal  property,  on  the  one  hand,  and  an  excise 
tax  upon  business  privileges,  employments,  and  vocations, 
upon  the  other;  Reference  was  also  made  to  the  interpre- 
tation put  upon  the  decision  in  the  Pollock  Case  in  Krund- 
ton  V.  Moore,  178  U.  S.  41,  80,  and  in  Spreckels  Sugar  Re- 
fining Co.  V.  McClain,  192  U.  S.  397,  and  it  was  held 
(p.  150)  that  the  corporation  tax  law  of  1909  "does  not 
impose  direct  taxation  upon  property  solely  because  of  its 
ownership,  but  the  tax  is  within  the  class  which  Congress 
is  authorized  to  lay  and  collect  under  Art.  I,  §  8,  cl.  1  of 
the  Constitution,  and  described  generally  as  taxes,  duties, 
imposts  and  excises,  upon  which  the  limitation  is  that  they 
shall  be  imiform  throughout  the  United  States." 
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In  applying  this  principle  to  the  several  cases  then  syb 
judice — ^in  some  of  which  the  validity  of  the  tax  was  chal- 
lenged by  the  stockholders  of  certain  real  estate  com- 
panies  whose  business  was  principally  the  holding  and 
management  of  real  estate — ^the  court  dealt,  among  others 
(220  U.  S.  170),  with  the  Park  Realty  Co.,  organized  to 
**work,  develop,  sell,  convey,  mortgage  or  otherwise  dis- 
pose of  real  estate;  to  lease,  exchange,  hire  or  otherwise 
acquire  property;  to  erect,  alter  or  improve  buildings;  to 
conduct,  operate,  manage  or  lease  hotels,  apartment 
houses,  etc.;  to  make  and  carry  out  contracts  in  the  man- 
ner spedfied  concerning  buildings  .  .  .  and  gener- 
ally to  deal  in,  sell,  lease,  exchange  or  otherwise  deal  with 
lands,  buildings  and  other  property,  real  or  personal,"  etc. 
At  the  time  the  bill  was  filed  in  that  case  the  business  of 
the  Park  Realty  Company  related  only  to  the  manage- 
ment and  leasing  of  one  hotel.  Others  of  the  realty  com- 
panies that  were  before  the  court  were  engaged  in  more 
extensive  business  transactions.    The  court  held  (p.  171) : 

''We  think  it  is  clear  that  corporations  organized  for 
the  pmrpose  of  doing  business,  and  actually  engaged  in 
such  activities  as  leasing  property,  collecting  rents,  man- 
aging office  buildings,  making  investments  of  profits,  or 
leasing  ore  lands  and  collecting  royalties,  managing 
wharves,  dividing  profits,  and  in  some  cases  investing 
the  surplus,  are  engaged  in  business  within  the  meaning 
of  this  statute,  and  in  the  capacity  necessary  to  make 
such  organizations  subject  to  the  law.'' 

Another  case  argued  and  decided  at  the  same  time,  but 
separately  reported,  is  Zonne  v.  Minneapolis  Syndicate, 
2^  U.  S.  187.  In  this  case  the  court  held  that  the  corpora- 
tion was  not  doing  business  in  such  wise  as  to  make  it 
subject  to  the  tax  imposed  by  the  act  of  1909,  because 
while  originally  organized  for  and  engaged  in  the  business 
of  letting  stores  and  offices  in  a  building  owned  by  it,  and 
collecting  and  receiving  rents  therefor,  it  had  afterwards 
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made  a  lease  of  all  lands  belonging  to  it  to  certain  trustees 
for  a  term  of  130  years,  and  then  had  caused  its  articles  of 
incorporation,  which  had  been  those  of  a  corporation  or- 
ganized for  profit,  to  be  so  amended  as  to  confine  the  pur- 
pose of  the  corporation  to  the  ownership  of  the  lands  in 
question,  subject  to  the  lease,  and  ''for  the  convenience 
of  its  stockholders  to  receive,  and  to  distribute  among 
them,  from  time  to  time,  the  rentals  that  accrue,  imder 
sfud  lease,  and  the  proceeds  of  any  disposition  of  said 
land,"    The  court  said  (p.  190) : 

''The  corporation  involved  in  the  present  case,  as  orig- 
inaUy  organized  and  owning  and  renting  an  ofBice  build- 
ing, was  doing  business  within  the  meaning  of  the  statute 
as  we  have  construed  it.  Upon  the  record  now  presented 
we  are  of  opinion  that  the  Minneapolis  Syndicate,  after 
the  demise  of  the  property  and  reorganization  of  the  cor- 
poration, was  not  engaged  in  doing  business  within  the 
meaning  of  the  act.  It  had  wholly  parted  with  control 
and  management  of  the  property;  its  sole  authority  was 
to  hold  the  title  subject  to  the  lease  for  130  years,  to  re- 
ceive and  distribute  the  rentals  which  might  accrue  under 
the  terms  of  the  lease,  or  the  proceeds  of  any  sale  of  the 
land  if  it  should  be  sold.  The  corporation  had  practically 
gone  out  of  business  in  connection  with  the  property  and 
had  disqualified  itself  by  the  terms  of  reorganization  from 
any  activity  in  respect  to  it." 

The  precise  question  presented  by  the  present  record  i§ 
whether  the  Minehill  Company  is  "doing  business"  in  the 
sense  in  which  the  realty  companies  concerned  in  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  107,  170,  were  doing  business, 
or  had  gone  out  of  business  in  substantially  the  same  sense 
that  the  Minneapolis  Syndicate  had  done  so. 

From  the  facts  as  stated  above  it  is  entirely  clear  that 
the  Minehill  Company  was  not,  during  the  years  of  1909 
and  1910,  engaged  at  all  in  the  business  of  maintaining  or 
operating  a  railroad,  which  was  the  prime  object  of  its 
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incorporation.  This  business,  by  the  lease  of  1896,  it  had 
turned  over  to  the  Reading  Company.  If  that  lease  had 
been  made  without  authorization  of  law,  it  may  be  that 
for  some  piuposes,  and  possibly  for  the  present  purpose, 
the  lessee  might  be  deemed  in  law  the  agent  of  the  l^sor; 
or  at  least  the  lessor  held  estopped  to  deny  such  agency. 
But  the  lease  was  made  by  the  express  authority  of  the 
State  that  created  the  Minehill  Company,  conferred  upon 
it  its  franchise,  and  imposed  upon  it  the  correlative  pulv 
lie  duties.  The  effect  of  this  legislation  and  of  the  lease 
made  thereunder  was  to  constitute  the  Reading  Com- 
pany the  pubUc  agent  for  the  operation  of  the  railroad  and 
to  prevent  the  Minehill  Company  from  carr}dng  on  busi- 
ness in  respect  of  the  maintenance  and  operation  of  the 
railroad  so  long  as  the  lease  shall  continue.  And  it  is  the 
Reading  Company,  and  not  the  Minehill  Company,  that 
is  ''doing  business"  as  a  railroad  company  upon  the  lines 
covered  by  the  lease  and  is  taxable  because  of  it.  The 
Corporation  Tax  Law  does  not  contemplate  double  taxa- 
tion in  respect  of  the  same  business. 

The  Government  points  out  that  by  the  terms  of  the 
act  the  Reading  Company  is  allowed  to  deduct  from  its 
gross  income  the  $252,612  paid  annually  to  the  Minehill 
Company  for  rentals  imder  the  lease,  with  the  result  that, 
unless  the  latter  company  is  held  to  be  ''doing  business" 
as  a  railroad  company,  both  lessor  and  lessee  entirely  es- 
cape from  taxation  on  $252,612  of  income.  But  an  ex- 
amination of  the  act  shows  that  this  is  the  precise  result 
intended  by  Congress.  "Net  income  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  the  income  .  .  . 
(first)  all  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  income  in  the  maintenance 
and  operation  of  its  business  and  properties,  including  all 
charges  such  as  rentals  or  franchise  payments,  required  to  be 
made  as  a  condition  to  the  continued  use  or  possession 
of  the  property."   The  deduction  of  rentals  is  not  confined 
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to  such  as  are  paid  to  companies  that  are  subject  to  the 
tax  imposed  by  the  act;  and  yet  the  suggestion  that  it 
might  be  so  confined  was  present  in  the  mind  of  the  drafts- 
man^  for  below  there  is  a  provision  for  deducting  '^  (fifth) 
ail  amounts  received  ...  as  dividends  upon  stock 
of  other  corporations  •  •  .  subject  to  the  tax  hereby 
impoeedJ*  In  short,  Congress  said,  and  intended  to  say, 
as  to  rentals  paid  for  the  use  or  possession  of  property 
and  franchises  employed  by  the  lessee  company  in  a  busi- 
ness taxable  under  the  act, — Let  there  be  a  deduction  by 
the  lessee  of  the  amount  of  such  rentals,  whether  the 
lessor  is  within  the  reach  of  the  taxing  scheme  or  not. 

We  conclude  that  the  Minehill  Ck)mpany  was  not 
taxable  with  respect  to  the  railroad  business. 

It  should  be  mentioned  that  there  is  nothing  in  the 
record  to  show  that  during  the  taxing  years  in  question 
the  company  exercised  its  power  of  eminent  domain,  or 
put  in  force  any  other  special  corporate  power,  in  aid  of 
the  business  of  the  lessee.  We  therefore  do  not  pass  upon 
the  question  whether,  if  it  should  do  so,  it  would  be  taxable 
under  the  act  in  question.  We  cannot,  however,  agree 
with  the  contention  made  in  behalf  of  the  Government 
that  because  the  Minehill  Company  retains  its  franchise  of 
corporate  existence,  maintains  its  organization,  and  holds^ 
itself  ready  to  exercise  its  franchise  of  eminent  domain,  or 
other  reserved  powers,  if  and  when  required  by  the  lessee, 
and  ready  to  resume  possession  of  the  property  at  the 
expiration  of  the  lease,  it  is  therefore  to  be  treated  as 
doing  business,  in  respect  of  the  railroad,  within  the  mean- 
ing of  the  Corporation  Tax  Law.  As  to  these  matters  the 
case  is  governed  by  what  was  said  by  the  court  in  Flint  v. 
SUme  Tracy  Co.,  220  U.  S.  146,— "It  is  therefore  apparent, 
^ving  all  the  words  of  the  statute  effect,  that  the  tax  is 
imposed  not  upon  the  franchises  of  the  corporation  ir- 
respective of  their  use  in  business,  nor  upon  the  property 
of  the  corporation,  but  upon  the  doing  of  corporate  ox 
VOL.  ccxxvni — ^20 
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insurance  business  and  with  respect  to  the  carrying  on 
thereof."  And  again,  p.  150, — ^''The  tax  is  not  payable 
unless  there  be  a  carrying  on  or  ddng  of  business  in  the 
designated  capacity,  and  this  is  made  the  occasion  for  the 
tax,  measured  by  the  standard  prescribed." 

There  remains  to  be  considered  the  fact  that  the  Mine- 
hill  Company  has  a  considerable  amount  .of  personal 
assets  known  as  its  ''contingent  fund,"  in  the  form  of  in- 
vestments (the  amount  and  particulars  are  not  specified), 
from  which  it  derives  an  annual  income  of  about  124,000; 
that  it  keeps  a  deposit  in  bank,  receives  and  collects  in- 
terest upon  such  deposit,  and  distributes  the  income  thus 
received,  as  well  as  the  rentals  received  from  the  Reading 
Company  (after  payment  of  expenses  and  taxes),  to  its 
stockholders  in  the  form  of  dividends. 

In  oiu*  opinion  the  mere  receipt  of  income  from  the 
property  leased  (the  property  being  used  in  business  by 
the  lessee  and  not  by  the  lessor)  and  the  receipt  of  interest 
and  dividends  from  invested  funds,  bank  balances,  and  the 
like,  and  the  distribution  thereof  among  the  stockholders 
of  the  Minehill  Company,  amount  to  no  more  than  receiv- 
ing the  ordinary  fruits  that  arise  from  the  ownership  of 
property.  The  ground  of  the  decision  in  the  Pollock  Caae 
was  that  a  tax  upon  income  received  from  real  estate  and 
invested  personal  property  (as  distinguished  from  income 
received  from  the  transaction  of  business)  was  in  effect  a 
direct  tax  upon  the  property  itself,  and  therefore  invalid 
unless  apportioned  accordhig  to  population.  In  the 
Flint  Case,  in  sustaining  the  act  of  1909  as  a  tax  upon  the 
privilege  of  doing  business  in  corporate  form,  against  the 
objection  that  it  includes  within  its  reach  the  income  of 
real  estate  and  personal  property  not  used  in  the  business 
and  not  the  subject  of  taxation,  the  court  said  (220  U.  S. 
163) :  ''The  measure  of  such  tax  may  be  the  income  from 
the  property  of  the  corporation,  although  a  part  of  such 
income  is  derived  from  property  in  itself  non-taxable." 
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And  again,  after  referring  to  previous  decisions  (220  U.  S. 
165) :  ^'It  is  therefore  well  settled  by  the  decisions  of  this 
court  that  when  the  sovereign  authority  has  exercised  the 
right  to  tax  a  legitimate  subject  of  taxation  as  an  ezer- 
dse  of  a  franchise  or  privilege/  it  is  no  objection  that  the 
measure  of  taxation  is  found  in  the  income  produced  in 
part  from  property  which  of  itself  considered  is  non- 
taxable. Applying  that  doctrine  to  this  case,  the  measure 
of  taxation  being  the  income  of  the  corporation  from  all 
sources,  as  that  is  but  the  measure  of  a  privilege  tax 
within  the  lawful  authority  of  Congress  to  impose,  it  is 
no  valid  objection  that  this  measure  includes,  in  part 
at  least,  property  which  as  such  could  not  be  directly 
taxed.  .  .  .  The  tax  must  be  measured  by  some  stand- 
ard, and  none  can  be  chosen  yrt^di  will  operate  with  abso- 
lute justice  and  equality  upon  all  corporations.  Some  cor- 
porations do  a  large  business  upon  a  small  amount  of 
capital;  others  with  a  small  business  may  have  a  large 
capital.  A  tax  upon  the  amount  of  business  done  might 
operate  as  unequally  as  a  measure  of  excise  as  it  is  alleged 
the  measure  of  income  from  all  sources  does.  Nor  can  it 
be  justly  said  that  investments  have  no  real  relaticm  to 
the  business  transacted  by  a  corporation.  The  possession 
of  large  assets  is  a  business  advantage  of  great  value;  it 
may  give  credit  which  will  result  in  more  economical 
business  methods;  it  may  give  a  standing  which  shall 
facilitate  purchases;  it  may  enable  the  corporation  to 
enlarge  the  field  of  its  activities  and  in  many  ways  ^ve  it 
business  standing  and  prestige." 

In  short,  the  inclusion  of  income  derived  from  property 
in  arriving  at  the  measure  of  the  tax  to  be  imposed  with 
respect  to  the  doing  of  corporate  business  was  sustained 
largely  because  the  property  not  used  in  the  business,  and 
the  income  from  such  property,  have  a  fair  relation  to  the 
business  itself,  and  may  contribute  materially  to  its  proper 
and  economical  conduct.    But  that  reasoning  furnisher 


Digitized  by 


Google 


308  OCTOBER  TERM,   1912. 

Dissenting  Opinion :  Day,  Hughes,  Lamar,  JJ.     228  U.  S. 

no  support  for  the  contention  that  the  mere  receipt  of 
income  from  property,  and  the  payment  of  organization 
and  administration  expenses  incidental  to  the  receipt  and 
distribution  thereof,  constitute  such  a  business  as  is 
taxable  within  the  meaning  of  the  act  of  1909.  The 
distinction  is  between  (a)  the  receipt  of  income  from  out- 
side property  or  investments  by  a  company  that  is  other- 
wise engaged  in  business;  in  which  event  the  investment- 
income  may  be  added  to  the  business-income  in  order  to 
arrive  at  the  measure  of  the  tax,  and  (b)  the  receipt  of 
income  from  property  or  investments  by  a  company  that  is 
not  engaged  in  business  except  the  business  of  owning  the 
property,  maintaining  the  investments,  collecting  the  in- 
come and  dividing  it  among  its  stockholders.  In  the  former 
case  the  tax  is  payable;  in  the  latter  not. 

And  so,  upon  the  whole,  we  think  the  court  below  cor- 
rectly held  that  the  present  case  is  governed  by  Zonne  v. 
Minneapolis  Syndicate^  220  U.  S.  187,  and  that  the  taxes 
under  consideration  were  unlawfully  imposed. 

Juigmerd  affirmed. 

Mr.  Jxtsticb  Day,  with  whom  concur  Mb.  Justice 
Hughes  and  Mr.  Justice  Lamar,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  the  majority 
of  the  coxxti.  It  seems  to  me  that,  applying  the  principles 
laid  down  in  the  Corporation  Tax  Cases f  220^  U.  S.  107, 
the  Minehill  &  Schuylkill  Haven  Railroad  Company  is  a 
corporation  doing  business  within  the  meaning  of  the  law 
and  subject  to  the  tax. 

We  are  advised  by  a  brief  filed  by  an  amicus  curuz  that 
the  decision  in  this  case  will  affect  a  number  of  cases  now 
pending,  and,  owing  to  its  importance  as  affecting  the 
pubUc  revenue,  I  feel  justified  in  briefly  stating  the  groimds 
of  my  dissent. 

The  corporation  tax  is  imposed  imder  the  terms  of  the 
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law  upon  every  corporation  organized  for  profit,  having 
a  capital  stock  represented  by  shares  and  engaged  in 
business  in  any  State.  Every  such  corporation  is  subject 
to  a  special  excise  tax  with  respect  to  the  carrying  on  or 
doing  of  business,  equivalent  to  one  per  cent,  upon  the 
entire  net  income  over  and  above  $5,000  received  by  it 
from  all  sources  during  the  taxing  year.  This  tax,  it  was 
held  in  220  U.  S.,  was  constitutionally  imposed,  and  rests 
upon  the  doing  of  business  with  the  advantages  which 
inhere  in  the  peculiarities  of  corporate  or  joint  stock 
organization.  As  was  said  in  that  case,  doing  business 
is  a  very  comprehensive  term,  embracing  about  every- 
thing in  which  a  person  tan  be  employed,  and  the  defini- 
tion of  business  as ''  that  which  occupies  the  time,  attention 
and  labor  of  men  for  the  purpose  of  a  livelihood  or  profit " 
was  adopted  and  approved.  As  is  said  in  the  majority 
opinion,  the  precise  question  in  this  case  is,  Was  the 
Minehill  Company  doing  business  in  the  sense  in  which 
the  term  is  employed  in  the  law  or  had  it  gone  out  of  busi- 
ness in  such  substantial  sense  that  it  was  no  longer  sub- 
ject to  the  law? 

I  do  not  care  to  restate  the  facts  which  are  developed 
fully  in  the  majority  opinion.  It  therein  appears  that  the 
Minehill  Company,  while  it  has  leased  its  railroad  for  a 
term  of  years,  still  maintains  corporate  organization,  keeps 
an  office  and  an  office  force  and  collects  the  rentals  from 
the  lessee  company  and  distributes  the  sujns  among  its 
shareholders.  It  has  also  agreed  to  keep  up  its  corporate 
organization,  and,  if  necessary,  to  use  its  corporate  powers 
for  the  benefit  of  the  lessee.  And  its  activities  do  not  stop 
here.  The  affidavit  in  defense  filed  by  the  collector,  which 
I  understand  the  Pennsylvania  practice  takes  as  true, 
shows  that  the  company  receives  annually  sums  of  money 
as  interest  on  deposits  and  maintains  a  contingent  fimd 
from  which  it  also  receives  annual  simis  as  dividends. 
The  return  discloses  that  the  amotmt  of  dividends  re- 
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oeived  for  the  year  ending  December  31, 1900,  as  interest 
on  deposits  and  from  its  contingent  fimd  was  $24,471.07. 
The  natm^  and  amount  of  the  investments  are  not  spec- 
ified in  the  record,  but  they  must  be  very  considerable, 
in  view  of  the  annual  income  derived. 

We  are  therefore  brought  to  the  direct  question.  Is  a  live 
corporation  which,  though  it  has  leased  its  raihoad  prop- 
erty for  a  term  of  years,  mamtains  and  has  agreed  to  main- 
tain its  corporate  organization,  collects  and  distributes 
an  annual  rental  of  $252,612,  keeps  and  maintAins  an 
oflSce  and  an  office  force  at  large  expense,  deposit^  money 
upon  interest  and  receives  and  distributes  the  earnings 
thereof,  invests  a  large  fund  which,  together  with  interest 
on  deposits,  yields  over  $24,000  a  year,  doing  business 
within  the  meaning  of  the  Corporation  Tax  Act?  The 
amoimt  of  business  done  is  utterly  inunaterial.  The  doing 
of  any  business  with  the  advantages  which  inhere  in  cor- 
porate organization  brings  the  corporation  within  the 
terms  of  the  act.  Such  was  the  ruling  in  the  Flint  Case, 
after  full  consideration  by  this  court  of  the  taiqs  and 
scope  of  the  law. 

It  is  said,  however,  that  this  case  is  controlled  by  the 
ruling  in  the  Zonne  Case,  which  was  decided  at  the  same 
time  as  the  Flint  Casey  220  U.  S.  187.  It  seems  to  me  that 
the  present  case  is  quite  unlike  that  one.  There  the  cor- 
poration which  owned  a  piece  of  real  estate  had  leased  it 
for  a  term  of  130  years  at  an  annual  rental  of  $61,000  and 
hiad  at  the  same  time  amtoded  its  corporate  organization 
so  as  to  limit  its  powers  to  the  sole  purpose  of  holding 
the  title  to  the  lands  leased  and  of  receiving  and  distribut- 
ing among  its  stockholders  the  rentals  that  accrued  under 
the  lease  and  the  proceeds  from  any  disposition  of  the 
land.  This  was  the  whole  extent  of  its  activity,  and  the 
amounts  derived  therefrom  represented  its  entire  income. 
In  that  case  the  court  held  that  the  corporation  had 
practically  gone  out  of  business  and  had  disqualified 
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itfldf  from  any  activity  in  respect  thereof,  and  therefore 
did  not  come  within  the  scope  of  the  act. 

Li  the  present  case  the  corporation  has  not  disqualified 
itself  from  business  activity.  It  maintainfl  a  considerable 
force  in  active  eo^loyment  and,  entirely  apart  from  the 
receipts  from  the  raihoad  lease,  so  deposits  and  invests 
its  funds  as  to  create,  in  these  days  of  low  interest  upon 
good  investments,  an  annual  income  of  over  124/XX), 
as  appears  by  its  return.  The  amount  derived  from  in- 
vestments depends  upon  the  exercise  of  judgment  and 
the  efficiency  of  management*  If  business  includes  every- 
thing that  occupies  the  time,  attention  and  labor  of  men 
for  profit,  it  seemis  to  me  that  these  facts  show  that  the 
Minehill  Ck>mpany  is  carrying  on  business  in  the  present 
instance. 

I  am  unable  to  agree  that  a  corporation  whose  officers 
and  agents  are  engaged  in  its  behalf  in  selecting  banks 
in  which  to  deposit  large  sums  of  money,  in  passing  upon 
and  choosing  securities  in  which  corporate  funds  are  to 
be  invested,  and  then  in  distributing  the  interest  and 
profits  accruing  therefrom  among  its  stockholders',  is 
not  engaged  in  doing  business  in  the  sense  that  the  cor- 
poration in  the  Zonne  Case  was  not. 

I  think  the  present  case  is  much  nearer  the  ruling  made 
by  this  court  in  the  Ccrporation  Tax  Cases  in  the  matter 
of  the  realty  companies  therein  involved.  Take,  for  in- 
stance, the  Park  Realty  Ck>mpany.  That  corporation 
was  organized  to  work,  develop,  sell  ^^  and  convey  real 
estate;  to  lease,  exchange,  hire  or  otherwise  acquire  prop- 
erty; to  erect,  alter  or  improve  buildings;  to  conduct, 
operate,  manage  or  lease  hotels,  etc.  It  appeared  that 
at  the  time  of  the  imposition  of  the  tax  the  sole  business 
or  property  owned  by  the  Realty  Ck)mpany  was  the  Hotel 
Leonori.  It  was  leased  for  21  years  at  an  annual  rental 
of  $55,000.  The  corporation  was  engaged  in  no  business, 
except  the  management  and  lease  of  that  hotel  property. 
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and  was  in  receipt  of  no  other  income  than  that  derived 
from  its  rental,  and  has  no  assets  other  than  that  property 
and  the  income  thereof.  It  was  held  to  be  doing  business 
within  the  meaning  of  the  act.  The  Minehill  Company, 
it  seems  to  me,  is  doing  more  and  a  greater  variety  of 
business  than  was  attributed  to  the  Park  Realty  Company 
as  the  basis  of  the  assessment  upon  it.  Others  of  the  realty 
companies  held  taxable  in  the  Corporation  Tax  Cases,  it 
seems  to  me,  were  engaged  in  as  little  business  activity 
as  is  the  corporation  herein  involved. 

^th  deference  to  the  majority  opinion,  I  think  the 
Minehill  Company,  upon  the  facts  here  adduced,  is  en- 
gaged in  business  and  ought  to  be  held  liable  to  the  tax. 


McGOWAN,  EXECUTRIX  OF  McGOWAN,  v. 
PARISH,  EXECUTRIX  OF  PARISH. 

IN  THE  MATTEB  OF  THE  APPLICATION  POR  ALLOWANCE  OF 
AN  APPEAL  FROM  A  DECREE  OF  THE  COT7RT  OF  APPEALS 
OF  THE  DISTRICT  OF  COLUMBIA. 

No.—.  Submitted  January  13,  1913.— Decided  April  14,  1918. 

An  appeal  lies  from  a  decree  of  the  Court  of  Appeals  of  the  District  ct 
Columbia  imder  subd.  6  of  §  250  of  the  Judicial  Code  wh»e  the  con- 
struction of  a  law  of  the  United  States  of  general  application  was 
drawn  in  question  and  was  considered  and  passed  upo^;  and  so  held 
that  an  appeal  should  have  been  allowed  in  this  case  as  §  3477,  Rev. 
Stat.,  is  suich  a  statute  and  the  case  is  not  so  frivolous  as  to  deprive 
of  the  right  of  appeal  allowed  by  §  250. 

Appeal  from  40  Wash.  Law  R^.  726,  allowed. 

The  facts,  which  mvolve  the  construction  of  the  pro- 
visions of  §  250  of  the  Judicial  Code  regulating  appeals  to 
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this  court  from  judgments  and  decrees  of  the  Court  of 
Appeals  of  the  District  of  Columbia,  are  stated  in  the 
opinion. 

Mr.  Nathaniel  Wihan  and  Mr.  J.  J.  DarKngtan  for  the 
applicants. 

Mr.  Holmes  Conrad  and  Mr,  Leigh  TtMnaon  for  Parish. 

Mb.  Cmxr  Jusncx  Wmrs  delivered  the  opinion  of  the 
court. 

In  a  controversy  with  the  United  States,  the  executrix 
of  Joseph  W.  Pariiah  ultimately  recovered  a  judgment  for 
a  large  sum  of  money.  Parish  v.  MacVeagh,  214  U.  S. 
124.  Claiming  to  be  entitled  to  a  lien  or  liens  upon  the 
proceeds  of  the  claim  and  to  be  the  equitable  owners  of 
one-tenth  of  the  amount  awarded,  because  of  services 
rendered  as  attorneys  at  law,  under  express  contracts  made 
with  Joseph  W.  Parish,  a  suit  in  equity  was  commenced  in 
the  Supreme  Court  of  the  District  of  Columbia,  by  Jonas 
H.  McGowan  and  ISli^ah  V.  Brookshire,  against  the  ex- 
ecutrix of  Parish  and  the  then  Secretary  of  the  Treasury 
and  the  Treasurer  of  the  United  States  to  enforce  said 
alleged  lien  or  liens.  A  restraining  order  issued,  but 
before  answer  an  interlocutory  decree  was  entered  by 
consent  of  the  def endabt  executrix,  by  which  the  restrain- 
ing order  was  dissolved  and  $41,000  of  the  sum  owing 
by  the  United  States  to  the  Parish  estate  was  collected 
and  depanted  with  a  trustee  ''to  the  credit  of  this  cause 
and  subject  to  the  further  order  of  this  court  herein,  and 
subject  to  th^  determination  by  this  court  in  this  cause 
whether  any  amount,  and  if  so  what  amount,  is  justly  due 
the  complainants,  or  either  of  them,  for  professional 
services  rendered  by  them,  or  either  of  them,  for  or  in 
respect  of  the  matters  described  in  the  bill  of  complaint.'' 
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The  case  thereafter  proceeded  solely  against  the  executrix 
of  Parish.  Soon  afterwards  McGowan  died  and  his 
executrix  was  substituted.  The  def endabt  executrix  an- 
swered, and  the  objections  therein  raised  to  the  case  made 
'  by  the  plaintiff  were  thus  sununarised  by  the  judge  before 
whom  the  case  was  ultimately  heard: 

''(1)  That  the  plaintiffs'  claims,  if  any,  are  barred  by 
their  failure  to  have  the  same  passed  and  approved  by  the 
probate  court  within  the  time  limited  by  the  statute. 

^'(2)  That  the  lien  asserted  by  the  plaintiff s  is  in  viola- 
tion of  the  Revised  Statutes,  section  3477. 

''  (3)  That  even  taking  the  contract  of  McGowan  as  it 
read,  he  had  not  fulfilled  its  condition  and  is  therefore  en- 
titled to  nothing. 

'^(4)  That  the  plaintiffs  totally  abandoned  the  prose- 
cution of  the  claim  and  voluntarily  relinquished  all  rights 
they  may  have  had  under  their  contracts. 

'^  (6)  That  in  any  view  of  the  case  the  plaintiffs  are 
entitled  to  nothing  more  than  the  reasonable  value  of 
their  services." 

The  section  of  the  Revised  Statutes  reieaed  to  is  in  the 
margJGQ.^ 

1 AU  traiutf era  and  assignments  made  of  any  claim  upon  the  United 
States,  or  ci  any  part  or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be  the  conmderation  there- 
for, and  aUpowero  of  attorney,  orders,  or  other  autiiorities  for  receiving 
payment  ot  any  such  claim,  or  of  any  part  or  share  thereof,  shall  be 
absolutely  null  and  void,  unless  they  are  freely  made  and  executed  in 
the  presence  ci  at  least  two  attesting  witnesses,  after  the  aUowance  of 
such  a  daim,  the  ascertainment  ci  the  amount  due,  and  the  issuing  ci  a 
warrant  for  the  payment  thereof.  Such  transfers,  assignments,  and 
powers  ci  attorney,  must  recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  person  making  them,  before  an  officer  having 
authority  to  take  acknowledgments  oi  deeds,  and  shall  be  certified  by 
the  officer;  and  it  must  appear  by  the  certificate  that  the  office,  at  tbe 
time  of  the  acknowledgment,  read  and  fully  explained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the  person  acknowledging  the 
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The  trial  judge  dispoeed  of  the  case  m  an  daborate 
opinion.  Considering  whether  the  lien  asserted  by  the 
plaintiff  was  in  conflict  with  Rev.  Stat.,  §  3477,  it  was  held 
that  all  question  on  that  subject  had  been  waived  by  the 
consiHit  to  the  interlocutory  decree,  which  reserved  only 
the  question  of  indebtedness  and  the  amount  thereof.  The 
case  was  deemed  to  be  analc^us  to  that  presented  in 
Price  V.  Fofrea,  173  U.  S.  410,  423,  424,  where  the  scope 
and  effect  of  Rev.  Stat.,  §3477,  was  considered;  and  it 
.was  in  effect  decided  that  the  statute  would  not  be  con- 
travened by  adjudicating  upon  the  alleged  contract  rights 
of  the  parties  in  respect  to  the  fund  on  deposit.  On  appeal 
the  Court  of  Appeals  reversed  the  decree  of  the  Supreme 
Coiut;  and  among  other  things  explicitly  decided  that  the 
contracts  rdied  upon  were  repugnant  to  §  3477  and  were 
abeolutdy  void.  It  was,  however,  also  held  that,  putting 
aside  the  question  of  contract  lien  and  aswiming  that  there 
was  an  agreement  to  pay  a  contingent  fee,  no  lien  operative 
upon  the  fund  existed  for  such  fee  because  the  judgment 
for  the  elaim  against  the  United  States  had  been  recovered 
by  other  attorneys  acting  independently  of  the  com- 
plainants. Thus  reaching  the  conclusion  that  as  the  result 
of  the  provisions  of  the  statute  there  could  be  no  lien,  and 
there  was,  moreover,  none,  viewing  the  case  independently 
of  the  statute,  and  hence,  no  valid  ground  of  equity  juris- 
diction, it  was  substantially  decided  that  from  the  point 
of  view  of  the  allied  contract  and  the  right  to  the  fund 
asserted  to  arise  from  it  the  court  was  without  power  to 
interfere.  Considering  the  interlocutory  decree  and  the 
agreement  by  which  it  was  rendered  it  was  in  effect  deter- 
mined that  it  must  be  treated  as  having  been  entered 
subject  to  the  right  df  the  defendant  to  challenge,  in  virtue 
of  the  statute,  the  existence  of  the  alleged  lien,  and  there- 
fore as  the  result  of  the  construction  given  to  the  statute 
at  the  instance  of  the  defendant  the  interlocutory  decree 
could  have  no  greater  effect  to  establish  the  lien  asserted 
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than  did  the  contract  itself.  Although  it  was  thus  con- 
cluded that  as  by  virtue  of  the  statute  invoked  hy  the 
defendant  there  was  no  lien  and  no  jurisdiction,  it  was 
nevertheless  decided  that  in  view  of  the  recitals  in  the 
answer  that  the  agreement  leading  up  to  the  interlocutory 
decree  was  equivalent  to  the  consent  by  the  parties  thkt 
the  court  decide  the  case,  not  upon  a  question  of  contract 
or  the  right  to  a  lien  arising  from  it,  since  that  was  dis- 
posed of  by  the  statute,  but  by  way  of  gwmtum  meruit. 
Ck)ming-to  examine  that  question,  it  was  held  that  by 
inaction  or  neglect  the  plaintiffs  had  lost  their  rights  ii 
any  to  recover  on  a  quantum  meruit^  as  the  result  of  the 
inaction  or  neglect,  as  other  attorneys  had  been  employed 
and  had  recovered  the  judgment  upon  which  the  money 
had  been  collected.  (40  Wash.  Law  Rep.  726.)  A  decree 
of  reversal  was  entered  and  the  cause  was  remanded,  with 
directions  to  dismiss  the  bilL  Application  was  then  made 
to  the  Court  of  Appeals  for  the  allowance  of  an  appeal  to 
this  court  ''upon  the  ground  that  the  construction  of  a 
law  of  the  United  States  is  drawn  in  question  by  the  de- 
fendant." The  appeal  was  refused,  the  court  in  a  memo- 
randmn  opinion,  after  reciting  the  fact  of  the  making  of 
the  application,  saying: 

''The  defendant  relied  upon  section  3477,  Rev.  Stat.,  as 
prohibiting  the  lien  claimed  by  the  plaintiffs,  and  on  that 
rests  the  contention  that  the  construction  of  a  law  of  the 
United  States  is  drawn  in  question. 

' '  The  right  to  appeal  is  one  of  substance  and  not  of  mere 
form.  The  question  of  the  validity  of  the  lien  is  one  that 
had  been  settled  by  the  Supreme  Court  of  the  United 
States  in  construing  section  3477,  and  was  no  longer  an 
open  one.  The  construction  of  the  act  could  not,  therefore, 
be  drawn  in  question.  State  of  Kansas  v.  Bradley,  26  Fed. 
289;  Harris  v.  Roseriberger,  145  Fed.  44&-452. 

"We  are  constrained  to  refuse  the  allowance  of  the 
appeaL" 


Digitized  by 


Google 


McGOWAN  V.  PABISH«  817 

228  U.S.  Opinion  of  the  Ck>urt. 

This  application  was  then  made.  The  section  of  the 
Judicial  Code  relied  upon  by  the  applicants  reads  as 
follows: 

^'Ssc.  250.  Any  final  judgment  or  decree  of  the  court 
of  appeals  of  the  District  of  Coliunbia  may  be  reexamined 
and  afi&rmed,  reversed,  or  modified  by  the  Supreme  Court 
of  the  United  States^  upon  writ  of  esrror  or  appeal,  in  the 
following  cases:    •    •    . 

'^ Sixth.  In  cases  in  which  the  construction  of  any  law 
of  the  United  States  is  drawn  in  question  by  the  de- 
fendant.'' 

This  section  came  under  consideration  in  American 
Security  Co.  v.  Diet  of  Columbia,  224  U.  S.  491,  where  it 
was  held  that  the  words  ^'any  law  of  the  United  States  " 
embraced  only  laws  of  the  United  States  of  general  opera- 
tion and  did  not  therefore  include  laws  of  the  United 
States  local  in  their  application  to  the  District,  of  Columbia. 
It  follows  that  in  the  nature  of  things  there  exists  a  large 
class  of  cases  which  involve  the  construction  of  a  law  of 
the  United  States  in  one  sense,  although  not  the  construc- 
tion of  such  law  in  the  sense  of  the  statute,  the  line  of 
distinction  being  whether  the  law  whose  construction 
was  involved  was  of  general  application  or  merely  local 
in  character.  The  duty  in  every  case,  therefore,  arises 
where  the  right  to  appeal  imder  the  section  is  invoked 
to  ascertain  whether  the  case  substantially  involves  the 
construction  of  a  law  in  the  appealable  sense.  The  fact 
that  the  court  below  in  the  nature  of  things  must  be  con- 
stantly called  upon  to  apply  and  enforce  laws  of  the 
United  States  local  in  character  admonishes  us  that  when 
called  upon  to  detemiine  whether  the  right  to  an  appeal 
exi3ts,  to  be  more  than  usually  circiunspect  to  see  to  it 
that  the  authority  to  review  conferred  in  one  class  of 
cases  be  not  permitted  to  embrace  the  other  and  large 
class  of  cases  to  which  it  does  not  extend. 

Undoubtedly  Rev.  Stat.,  §  3477,  is  a  law  of  the  United 
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States  of  general  application  and  its  construction  was 
drawn  in  question  by  the  defendant  and  was  considered 
and  passed  upon,  and  hence  we  think  the  right  to  appeal 
existed.    Indeed,  the  court  below  did  not  rest  its  refusal 
to  allow  the  appeal  upon  the  theory  that  the  construction 
of  a  statute  of  the  United  States  of  general  operation  had 
not  been  called  in  question  by  the  defendant,  but  iqwn 
the  conception  that  the  questions  concerning  the  con- 
struction of  the  statute  which  were  raised  had  been  so 
expUcitly  foreclosed  as  to  exclude  the  possibility  of  allow- 
ing an  appeal  upon  the  theory  that  the  case  substantially 
involved  B  controversy  concerning  the  construction  of  the 
statute.    But  in  view  of  the  difference  between  the  trial 
court  and  the  court  below  as  to  the.operation  and  effect 
of  the  interlocutory  consent  decree,  of  the  question  which 
necessarily  arose  as  to  the  effect  of  the  statute  upon  the 
rights  of  the  parties  to  make  the  agreement  irrespective 
of  its  operation  upon  the  United  States  and  the  application 
of  the  statute  to  the  idiosyncrasies  of  the  case  as  presented, 
we  cannot  say  that  the  case  arising  on  the  record  is  of  so 
frivolous  a  character  as  to  deprive  of  the  right  of  appeal 
which  otherwise  is  obviously  conferred  by  the  statute. 
The  penalty  of  the  bond  to  be  given  to  operate  as  a 
supersedeas  vdll  be  the  sum  of  three  thousand  dollars. 

Appeal  aUawed. 
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TEXAS    A    PACIFIC    RAILWAY    COMPANY    v. 

HARVEY. 

EBBOB  TO  THE  CIBCUIT  COTJBT  OF  APPEAIfi  FOB  THE  FIFTH 

CIBCXJIT. 

No.  204.    Argued  Maich  20,  1913.— Dedded  April  14,  1913. 

In  Texas,  the  common-law  rule  aa  to  risks  assumed  by  the  employ^  has 
been  qualified  by  statute  so  that  the  employ^  is  relieved  from  giving 
notice  of  defects  where  a  person  of  ordinary  intelligence  would  have 
continued  in  service  with  knowledge  of  such  defect. 

Ordinarily,  and  unless  so  evident  that  fair-minded  men  could  not  differ 
in  regard  thereto,  negligence 'or ^contributory  negligence  is  not  a 
question  of  law  but  of  fact  to  be  settled  by  the  finding  of  the  jury. 
Ridnmond  A  Danmlle  R,  R.  Co.  v.  Powers,  149  U.  S.  43. 

In  this  case  the  court  having  charged  that  there  could  be  no  reooveiy 

if  there  was  contributory  n^gence  on  the  part  of  the  deceased  and 

also  having  specially  charged  that  there  could  be  no  recovery  if  the 

deceased  waq  not  acting  with  the  care  of  an  ordinarily  prudent  man, 

'  there  wie  no  error.    ^ 

The  appellate  court  is  not  a  jury  and  has  no  power  to  grant  a  new  trial. 
That  matter  rests  in  the  sound  discretion  of  the  trial  court,  and  in  a 
case  of  this  Und  its  decision  cannot  be  disturbed  unless  it  appears 
that  contributory  n^^ligence  was  so  evident  that  it  became  a  question 
of  law  requiring  the  court  to  take  the  case  from  the  jury. 

184  Fed.  Rep.  990,  affirmed. 

The  fax5ts,  which  involve  the  validity  of  a  verdict  against 
a  railway  company  for  damages  for  causing  death  of  an 
employ^,  are  stated  in  the  the  opinion. 

Mr.  F.  H.  Prendergaat,  with  whom  Mr.  W.  L.  HaU  was 
on  the  brief,  for  plaintiff  in  error. 

Mr.  Cone  Johnson,  Mr.  Jos.  M.  Edwards  and  Mr.  S.  P, 
Janesj  for  defendant  in  error,  submitted. 
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Mr.  Justice  Dat  delivered  the  opinion  of  the  court. 

This  case  comes  to  this  court  from  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  because  The  Texaa  & 
Pacific  Railway  Company  is  a  Federal  corporation.  The 
action  was  brought  by  Amanda  Harvey  to  recover  for  the 
death  of  her  son,  W.  S.  Harvey,  occasioned  by  the  negli- 
gence of  the  Railway  Company  while  he  was  in  its  em- 
ploy. The  judgment  against  the  Railway  Company 
entered  by  the  United  Stated  Circuit  Court  for  the  Eastern 
District  of  Texas,  to  which  court  the  case  had  been  re- 
moved, was  affirmed  by  the  Circuit  Court  of  Appeals. 

The  Railway  Company  maintained  a  roundhouse  at 
Marshall,  Texas,  which  was  constructed  in  a  crescent 
form,  having  near  the  entrance  a  turntable.  Numerous 
tracks  coming  from  the  roundhouse  converged  at  the 
turntable,  the  narrowest  point  within  the  roundhouse  be- 
ing at  the  entrance.  A  nxunber  of  posts,  serving  to  support 
the  roof,  were  located  at  the  entrance  to  the  roundhouse, 
and  the  locomotives,  in  going  into  and  coming  from  the 
roundhouse,  passed  between  such  posts,  a  large  locomotive, 
the  testimony  tends  to  show,  passing  within  four  or  five 
inches  of  the  posts.  It  appears  that  on  the  day  of  the 
injury  one  McGilvery  serv^  as  hostler  in  and  about  the 
roundhouse;  that  Harvey,  the  deceased,  was  employed 
as  a  hostler's  helper,  the  regular  helper  of  one  Rix,  and 
that  one  George  was  also  a  hostler's  helper  regularly  of 
one  Adams,  but  on  that  day  serving  with  McGilvery, 
who  was  taking  the  place  of  Adams  in  his  temporary 
absence.  It  also, appeared  that  a  hostler  took  the  place 
of  an  engineer  and  that  it  was  customary  for  a  hostler's 
helper  to  get  upOn  an  engine,  to  give  and  receive  signals 
and  for  that  purpose  to  look  out  of  the  cab  window,  to 
throw  and  set  switches,  to  accompany  the  enj^e  to  the 
coal  chute  and  water  tank,  to  supply  it  with  coal  and  water 
with  a  view  to  its  going  upon  the  road,  and  to  otherwise 
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assist  the  hostler  in  his  work;  and^  further ,  that  frequently 
one  helper  would  assist  another  helper  because  the  appli- 
ances at  the  chute  were  heavy  and  difficult  for  one  num 
to  operate.  On  the  day  of  the  accident^  the  testimony 
discloses,  Harvey  got  upon  the  engine  and  took  a  seat 
in  the  cab  window  on  the  left  side,  his  hips  protruding 
somewhat  over  the  sill;  and  George  took  a  similar  position, 
beside  Harvey  and  on  the  latter's  right,  on  the  same  side 
oftheen^e.  McGilvery  got  upon  the  engine  on  the  other 
side,  where  he  could  not  be  seen  by  Harvey  because  of 
the  boiler.  All  three  having  got  upon  the  engine  to  coal 
and  otherwise  prepare  it  for  the  road,  McGilvery  started 
the  engine  out  of  the  roundhouse.  It  had  gone  but  a  few 
feet  when  Harvey  was  crushed  between  the  post  and  the 
casing  of  the  cab  window  in  such  manner  that  he  was 
fatally  injured  and  shortly  died.  George,  sitting  in  the 
same  posture,  but  less  exposed,  passed  the  post  unhurt. 

The  Jiegligence  charged  is  the  failure,  of  the  Railway 
Company  to  provide  a  safe  place  to  work  and  that  the 
IKXsts  were  so  placed  as  to  make  it  dangerous  to  use  the 
locomotive  in  passing  them.  The  question  of  the  Rail- 
way Company's  negligence  was  submitted  to  the  jury  in  a 
charge  to  which  no  objection  in  this  respect  was  taken, 
and  the  case  is  brought  here  because  of  the  rulings  made 
in  the  trial  court  and  affirmed,  in  the  Circuit  Court  of 
Appeals  concerning  the  defenses,  on  the  Railway  Com- 
pany's behalf;  of  assumed  risk  and  contributory  negligence. 

At  the  common  law  a  servant  assmnes  the  ordinary 
risks  of  his  employment,  but  he  is  not  obliged  to  pass  upon 
the  methods  chosen  by  his  employer  in  discharging  the 
latter's  duty  to  provide  suitable  appliances  and  a  safe 
place  to  work,  and  he  does  not  assiune  the  risk  of  the 
employer's  negligence  in  performing  such  duty.  This 
rule  is  subject  to  the  exception  that,  where  a  defect  is 
known  to  the  employ^  or  is  so  patent  as  to  be  readily 
observed  by  him,  he  cannot  contioue  to  us^  the  defective 
VOL.  ggxxvm— 31 
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appliance,  in  the  face  of  knowledge  and  without  objection^ 
without  himself  assuming  the  hazard  incident  to  such  a 
situation.  If  a  defect  is  so  plainly  observable  that  the 
servant  may  be  presumed  to  know  its  existence  and  he 
continues  in  the  master's  employment  without  objection, 
he  is  said  to  have  made  his  election  to  thus  continue, 
notwithstanding  the  master's  neglect,  and  in  such  a  case 
he  cannot  recover.  Choctaw ,  Oklahoma  Ac.  R.  R.  Co.  v. 
McDade,  191  U.  S.  64;  SMemmer  v.  Buffalo  &c.  Ry.  Co., 
220  U.S.  590, 596. 

In  Texas,  however,  where  this  accident  happened,  the 
rule  of  assumed  risk  has  been  qualified  by  statute.  The 
statute  of  April  24, 1905,  Gen.  Laws  1905,  c.  163,  p.  386, 
is  as  follows: 

''That  in  any  suit  against  a  person,  corporation  or 
receiver  operating  a  railroad  or  street  railway  for  damages 
for  the  death  or  personal  injury  of  an  employ^  or  servant, 
caused  by  th,e  wrong  or  n^ligence  of  such  person,  corpora- 
tion or  receiver,  the  plea  of  assumed  risk  of  the  deceased 
or  injured  employ^  where  the  ground  of  the  plea  is  knowl- 
edge or  means  of  knowledge  of  the  defect  and  danger 
which  caused  the  injury  or  death  shall  hot  be  available  in 
the  following  cases. 


''Second.  Where  a  person  of  ordinary  care  would  have 
continued  in  the  service  with  the  knowledge  of  the  defect 
and  danger  and  in  such  case  it  shall  not  be  necessary  that 
the  servant  or  employ^  give  notice  of  the  defect  as  pro- 
vided in  subdivision  1  hereof." 

The  above  statute  was  construed  in  Houston  &  Texas 
Central  fi..  R.  Co.  v.  Alexander,  102  Texas,  497.  In  that 
case  the  Supreme  Court  of  Texas  held  that  the  eflfect  of  the 
act  was  "to  deny  to  the  railroad  company  the  defense  of 
assumed  risk  in  case  'the  defect  or  danger'  which  caused 
the  injury  was  such  that  a  person  of  ordinary  prudence 
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under  like  circumstances  'would  have  continued  in  the 
service.'"  In  concluding  its  discussion  of  the  statute  the 
court  said  (p.  605) : 

''The  purpose  of  the  law  under  consideration  was  to 
secure  the  servant  against  the  injustice  of  being  denied 
reparation  for  injiuies  which  he  recdved  while  in  the 
faithful  performance  of  his  duties  and  arising  out  of  the 
circumstances  and  conditions  over  which  he  could  not 
possibly  have  control,  and  under  circumstances  which 
would  authorize  him  in  the  exercise  of  ordinary  care  to 
continue  in  the  service  by  ueong  the  defective  machinery 
or  implements." 

This  view  of  the  statute  was  given  in  the  charge  of  the 
trial  court  in  the  present  case,  and  the  jury  was  also 
instructed  as  follows: 

''Then  on  the  question  of  assumed  risk  only,  you  will 
determine  whether  or  not  a  man  of  ordinaiy  prudence  and 
caution  would  have  continued  in  the  employ  of  the  defend- 
ant knowing  the  position  of  the  post  and  the  circumstances 
there— :that  is  if  that  post  was  too  close  to  the  track,  it  was 
open  and  viable  to  anybody  using  the  track,  and  its 
proximity  to  the  track  could  be  seen.  Tkfi  question  then 
is,  whether  or  not  under  subdivision  two  of  this  act  a 
person  of  ordinary  care  would  have  continued  in  the 
service  with  the  knowledge  of  \he  defect  and  danger.  If 
you  find  from  the  evidence  that  the  post  was  too  close  to 
the  track  and  that  the  danger  was  obvious,  then  you  will 
determine  whether  or  Hot  Mr.  Harvey  in  continuing  in 
the  employ  of  the  defendant,  exercised  the  care  that  a 
person  of  ordinary  prudence  would  have  exercised  under 
the  circumstances'— that  is,  whether  a  person  of  ordinary 
prudence  would  have  continued  in  the  service.  If  you 
find  that  a  person  of  ordinary  care  would  have  continued 
in  the  service  under  those  circiimstances,  then  you  are 
charged  that  he  would  not  assume  the  risk  of  injury. 
But,  if  you  find  from  the  evidence  that  a  person  of  or- 
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dinary  care  would  not  have  continued  in  the  service  of  the 
defendant,  then  you  ace  charged  that  he  would  assume  the 
risk  of  injury,  and  could  not  recover.  That  is  a  question 
for  you  to  detennine  from  all  the  evidence." 

On  the  branch  of  the  case  dealing  with  assumption  of 
risk  we  think  the  chai^  of  the  trial  court  was  as  favorable 
to  the  Railroad  Company  as  it  could  properly  have  been 
under  the  statute.  If  the  doctrine  of  assumed  risk  applied 
to  this  case,  it  was  because  the  alleged  defect  was  so 
palpable  and  visible  that  Harvey  was  presumed  to  know 
of  it,  although  there  was  no  direct  proof  upon  that  sub- 
ject, and,  by  continuing  to  work,  to  have  taken  upon 
himself  the  hazard  of  injury  from  that  source.  The  Texas 
statute,  as  we  have  said,  qualified  the  rule  of  assumed 
risk  by  limiting  it  to  cases  where  a  man  of  ordinary  pru- 
dence would  hot  continue  to  work  with  such  knowledge, 
real  or  imputed. 

The  question  principally  argued  concerns  the  alleged 
contributory  ne^gence  of  the  deceased  under  the  cir- 
cumstances shown.  It  has  often  been  held  in  this  court 
that  ordinarily  negligence  or  contributory  n^ligence  is 
not  a  question  of  law  but  of  fact,  to  be  settled  by  the 
finding  of  the  jury.  Where  there  is  uncertainty  as  to  the 
existence  of  negligence  or  contributory  negligence,  whether 
such  uncertainty  arises  from  a  conflict  bit  testimony  or 
because,  the  facts  being  undisputed,  fairminded  men 
might  honestly  draw  different  conclusions  therefrom,  the 
question  is  not  one  of  law.  Richmond  &  Danville  Railroad 
Co.  V.  Powers,  149  U.  S.  4^,  45,  and  cases  there  cited. 

The  charge  of  the  court  as  to  contributory  n^gence 
was  distinctly  and  clearly  that  the  plaintiff  could  not 
recover  if  the  negligence  of  the  deceased  contributed  to  the 
injmy  resulting  in  his  death,  and  at  the  close  of  the  charge 
the  court  gave  a  special  request,  made  by  the  defendant, 
in  which  the  jury  was  again  told  that  the  plaintiff  could 
not  recover  if  Harvey  at  the  time  was  not  acting  with 
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the  care  of  an  ordinarily  prudent  man  when  he  protruded 
his  hips  beyond  the  window  in  the  manner  stated. 

There  is  little  dispute  as  to  the  facts  in  this  case.  We 
have  stated  them  as  the  evidence  tends  to  show  them. 
Can  it  be  said  that  the  inference  of  negligence  is  so  plain 
that  all  faiiminded  men  would  be  compelled  to  that  con- 
clusion upon  a  consideration  of  the  facts?  The  appellate 
court  is  not  a  jury  for  the  trial  of  a  case,  nor  do  we  have 
the  powers  of  a  court  to  grant  a  new  trial,  which  in  the 
Federal  practice  is  a  matter  resting  in  the  sound  discretion 
of  the  trial  comi^.  The  question  and  the  sole  question  is, 
Was  the  contributory  negligence  so  evident,  applying  the 
rules  we  have  already  stated,  that  it  became  a  question  of 
law  requiring  the  court  to  take  the  case  from  the  jury  by 
direction  to  return  a  verdict  for  the  Railway  Company 
because  of  the  contributory  negligence  of  th^  deceased? 
We  are  not  prepared  to  answer  this  question  in  the  affirma- 
tive. Under  all  the  circumstances,  as  we  have  related 
t^em,  we  cannot  say,  as  an  appellate  court,  that  the  trial 
court  was  wrong  in  leaving  the  question  to  the  jury  under 
the  fair  and  full  instructions  given. 

The  other  errors  assigned  concern  the  requests  of  the 
defendant  below  for  a  peremptory  instruction  in  its  favor 
because  Harvey  had  placed  himself  in  the  window  where 
none  of  his  duties  required  him  to  be;  but  the  record  dis- 
closes that  it  was  customary  for  a  hosUer's  helper  to  get 
upon  an  engine  and  to  look  out  of  the  cab  window  for  the 
reasons  we  have  stated,  and  for  one  helper  to  lend  aid  to 
another.  We  do  not  think  that  the  testimony  shows  that 
Harvey  was  not  in  the  line  of  his  duties  when  he  got  upon 
the  engine  or  was  a  mere  volunteer  in  going  to  help 
George  in  his  work  under  the  circumstances. 

We  find  no  error  in  the  record  requiring  the  reversal  of 
the  judgment  of  the  Circuit  Comrt  of  Appeals,  and  it  is 
therefore 

Affirmed* 
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CONSOLIDATED  TURNPIKE  COMPANY  v.  NOR- 
FOLK A  OCEAN  VIEW  RAILWAY  COMPANY. 

EBBOB  TO  THE   SUPBB103   COUBT  OF  APPEALS  OF  THE 
STATE  OF  VIBOINIA. 

No.  152.    AiKued  January  28,  29,  1913.— Dedded  April  14,  1913. 

Under  §  237  of  the  Judicial  Code,  as  under  §  709,  Rev.  Stat.,  in  order 
to  g^ve  this  court  jurisdiction  to  review  the  judgment  of  the  state 
court  it  must  appear  that  some  Federal  right,  privil^e  or  immunity 
was  specially  set  up  in  the  state  court,  passed  on  and  denied. 

While  just  compensation  for  private  property  taken  for  public  use  is  an 
essential  element  of  due  process  of  law  under  the  Fourteenth  Amoid- 
ment,  the  question  of  whether  every  element  of  compensation  was 
allowed  by  the  state  court  cannot  be  reviewed  in  this  court  except 
as  based  on  claims  specially  set  up  in  and  denied  by  that  court. 

Where  there  is  an  equal  right  to  compensation  under  the  state  consti- 
tution as  imder  the  Fourteenth  Amendment,  a  mere  demand  for 
just  compensation  not  specifically  made  under  Federal  right  does  not 
raise  a  Federal  question. 

An  exception  to  the  report  fA  CkinmiissianerB  on  the  ground  tfiat  their 
interpretation  of  the  state  statute  of  eminent  domain  violates  a 
specified  clause  of  the  Federal  Constitution  does  not  give  this  court 
the  right  to  review  the  judgment  on  the  ground  that  other  rights  of 
the  plaintiff  in  error  under  the  Constitution  have  been  violated. 

It  is  too  late  to  raise  the  Federal  question  for  the  first  time  in  a  petition 
for  rehearing  after  judgment  of  the  state  court  of  last  resort  unless 
the  record  clearly  shows  that  the  state  court  actually  eitertaina  the 
petition  and  decides  the  question. 

Where  the  state  court  denies  a  petition  for  rehearing,  setting  up  a 
Federal  question  for  the  first  time,  without  opinion,  it  docs  not  pass 
on  the  Federal  question  even  though  it  states  that  the  petition  has 
been  maturely  considered.    Forbes  v.  Stale  CotmcUy  216  U.  S.  396. 

While  a  certificate  of  the  state  court  can  make  more  definite  and  certain 
that  which  is  insufficiently  shown  in  the  record,  it  cannot  import  the 
question  into  the  record  and  in  itself  oonfer  jurisdicticm  on  this  court 
to  review  the  judgment. 

Writ  of  error  to  review  111  '^rginia,  131,  dismissed* 
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CEBTAm  facts  essential  to  the  presentation  of  the  ques- 
tions of  law  upon  which  the  judgment  must  turn  will  be 
preliminarily  stated. 

The  Consolidated  Turnpike  Company,  a  corporation  of 
the  State  of  Virginia,  acquired  and  united  two  or  more  toll 
roads,  extending  from  Norfolk  to  Ocean  View,  on  the  sea- 
shore. The  land  acquired  was  somewhat  more  than  was 
needed  for  a  turnpike  and  so  the  turnpike  company,  by 
warranty  deed,  conveyed  a  strip  18  to  25  feet  wide  to  the 
Bay  Shore  Terminal  Company,  also  a  Virginia  corpora- 
tion, upon  which  the  latter  company  constructed  a  line 
of  electric  railway,  with  the  necessary  power  houses  and 
stations.  This  conveyance  was  made  subject  to  two  prior 
mortgages.  These  mortgages  were  for  the  purpose  of 
securing  bonds,  and  the  plaintiff  in  error  Taylor  is  trustee 
in  both,  and  the  plaintiff  in  error  Depue  a  holder  of  some 
of  the  bonds. 

The  Bay  Shore  Company  in  time  became  insolvent,  and 
a  creditor's  bill  was  filed  in  the  Circuit  Court  of  the 
United  States  at  Norfolk,  and  its  road  and  assets  of  every 
kind  placed  in  the  hands  of  a  receiver.  In  that  proceeding 
it  appeared  that  its  property  was  encumbered  by  the 
two  mortgages  before  referred  to  and  other  liens;  To.  clear 
the  title  before  sale  the  Circuit  Court  directed  its  receiver 
to  file  a  proper  proceeding  in  a  court  of  the  State  for  the 
purpose  of  condemning  any  advarse  title  and  all  out- 
standing claims  or  liens  against  the  land  occupied  by  its 
tracks  and  appliances.  Such  a  proceeding  was  accord- 
ingly filed,  and  Taylor,  as  trustee  under  the  two  deeds  in 
trust,  was  made  a  defendant,  together  with  certain  others 
claiming  other  interests  or  Uena.  Depue,  as  a  holder  of 
bonds  secured  by  the  deeds  in  trust,  intervened  in  behalf 
of  himself  as  a  beneficiary.  The  final  decree  in  that  pro- 
ceeding is  the  decree  here  under  review.  Pending  the 
condemnation  proceedings,  the  property  of  the  Bay  Shore 
Terminal  Company  was  sold  under  a  decree  made  in  the 
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original  winding  up  suit  in  the  United  States  Circuit  Court, 
and  purchased  by  the  defendant  in  error,  the  Norfolk  and 
Ocean  View  Ridlway  Company,  and  conveyed  to  that 
company,  ''with  the  benefit  of  and  subject  to  all  suits  and 
proceedings  which  have  been  or  may  be  instituted  by  said 
receiver." 

Pending  this  condemnation  proceeding,  Taylor  as 
trustee  and  Depue  as  a  beneficiary,  although  parties  to 
the  pending  condemnation  case,  began,  in  a  state  court, 
a  proceeding  against  the  turnpike  company  to  foreclose 
the  mortgages  referred  to.  Tlie  Ocean  View  Company, 
as  purchaser  of  the  property  of  the  Bay  Shore  Company 
under  the  decree  of  sale  made  by  the  Circuit  Court  of 
the  United  States,  applied  to  that  court  by  petition  and 
supplemental  bill  to  enjoin  the  foreclosure  suit  imtil  the 
proceeding  to  condemn  the  mortgagee  interest  pending  in 
another  state  court  should  be  decided.  It  was  accordingly 
enjoined  and  upon  appeal  by  Taylor,  trustee,  to  the  Cir- 
cuit Court  of  Appeals,  the  injunction  decree  was  upheld. 
162  Fed.  Rep.  452. 

Recurring  now  to  the  condemnation  proceeding:  Com- 
missioners were  appointed  and  directed  to  ascertain  ''a  just 
compensation  for  the  interest  of  all  persons  or  corporations 
having  any  interest  in  or  claim  against  or  lien  upon  said 
land,  either  by  deed  in  trust  or  mortgage."  They  were 
directed  to  report  the  present  value  of  the  land  with  and 
without  improvements  and  the  value  thereof  on  May  1, 
1902,  the  date  of  the  conveyance  of  same  by  the  Con- 
solidated Company  to  the  Bay  Shore*  Company.  The 
CoHunissioners'  report  was  as  follows: 

"  If  valued  as  of  the  1st  day  of  May,  1902       f5,000JDO 
^11  be  a  just  compensation. 
If  valued  as  of  the  date  of  this  report,  without 

improvements ^,200.00 

Will  be  a  just  compensation. 
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For  the  land,  with  improvements. . 7|200.00 

For  the  steel  rails 15,000.fll0 

For  the  raihx)ad  ties 1,250.00 

For  the  poles 1,250.00 

For  the  overhead  construction 2,500.00 

For  the  machinery  in  power  house. 25,000.00 

For  the  buildings  on  Tract  No.  2 5,000.00 

Makmg  a  total  of $57,200.00 

Will  be  a  just  compensation.'' 

Later  the  report  came  on  to  be  h^ard  upon  exceptions 
filed  thereto  by  Depue,  as  representing  the  beneficiaries 
imder  the  Taylor  mortgages.  Taylor,  as  trusteei  had  all 
along  been  a  party,  and  when  Depue  waived  and  withdrew 
nine  of  his  exceptions  to  the  report  Taylor  joined  him  in 
such  waiver  of  exceptions.  The  exceptions  which  re- 
mained included  exceptions  to  the  valuation  repealled  as 
of  May,  1902,  and  the  valuation  reported  as  of  the  date 
of  the  report.  May  15,  1906. 

As  the  report  was  in  the  alternative  the  question  was 
whether  that  part  of  the  report  which  fixed  the  value 
without  improvements,  or  that  part  which  fixed  the  value 
with  improvements  should  be  adopted.  The  trial  court 
fixed  the  just  compensation  at  $57,200,  which  included 
the  vahie  added  by  the  railway  and  stations  which  had 
been  placed  thereon  by  the  Bay  Shore  Company,  the 
predecessor  in  title  of  the  Ocean  View  Company,  and 
directed  the  latter  company  to  deposit  that  sum  in  bank 
subject  to  the  court's  order. 

From  this  decree  an  appeal  was  taken  to  the  Supreme 
Court  of  Appeals  of  Virpnia,  where  it  was  held  that  the 
compensation  for  the  mortgagee  interest  should  have  been 
limited  to  the  present  value  of  the  property  without 
improvements  placed  thereon  by  the  Bay  Shore  Com- 
pany. 
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Mr.  Charles  H.  Burr  for  plaintififs  in  error. 

Mr.  Henry  W.  Anderson,  with  whom  Mr.  E.  Randolph 
Williams  was  on  the  brief ,  for  defendant  in  error. 

Mr.  Justice  Lurton,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  case  comes  here  mider  §  709,  Revised  Statute^,  now 
§  237  of  the  new  Judicial  Code.  It  must  therefore  appear 
that  some  right,  privilege  or  immunity  was  claifiied.  under 
the  Constitution,  or  some  statute  of  the  United  States, 
and  that  the  decision  was  against  the  right,  privilege 
or  immunity  so  claimed  and  specially  setup  by  the  plaintiff 
in  error. 

The  error  assigned  here  is  that  in  permitting  the  con- 
demnation of  the  interest  of  the  mortgagees  in  the  strip 
of  land  condenmed  without  including  the  value  of  the 
permanent  improvements  placed  thereon  by  the  pred- 
ecessor in  title  of  the  defendant  in  error,  the  Virginia 
court  has  authorized  the  taking  of  the  property  of  the 
mortgagee  plaintiff  in  error  "without  due  process  of  law, 
in  violation  of  the  Constitution  -of  the  United  States.'' 

Just  compensation  for  private  property  taken  for  public 
usQ  is  an  essential  element  of  due  process  of  law  as  guaran- 
teed under  the  Fourteenth  Amendment.  C,  B.&  Q.  R.  R. 
V.  Chicago,  166  U.  S.  226.  The  argument  is  that,  if,  there- 
fore, just  compensation  required  that  the  compensation 
awarded  for  the  interest  condemned  should  include  the 
value  of  the  land  with  improvements,  and  the  value  of 
such  improvements  be  not  so  included,  due  process  is 
lacking;  that  it  would  not  in  such  case  be  a  mere  claim 
of  inadequate  compensation,  but  a  denial  of  all  compensa- 
tion for  an  element  of  value  actually  existing  as  a  part  of 
the  property  taken.  C.,  B.  &  Q.  R.  R.  v.  Chicago,  supra; 
Appleby  v.  Buffalo,  221  U.  S.  524. 
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Before  considering  whether  this  is  a  case  for  the  appli- 
cation of  the  principle  invoked,  however,  the  preliminary 
question  is  whether  any  such  claim  or  right  under  the 
Fourteenth  Amendment  was  ''specially  set  up"  in  the 
state  court,  and  whether  the  record  shows  that  the  right 
so  specially  set  up  was  denied? 

It  is  contended  that  the  right  to  just  cpnipensation  was 
the  whole  substance  of  the  litigation  in  the  state  court, 
and  that  this  right  arose  imder  the  Constitution  ol  the 
United  States.  This  latter  assertion  does  not  necessarily 
follow,  since  under  the  law  and  constitution  of  the  State 
the  plaintiffs  in  error  were  equi^ly  entitled  to  due  process 
of  law  including  just  compensation  for  property  taken  for 
public  purposes,  and  the  case  might  well  have  been  Hti- 
gated  wholly  upon  local  law.  Just  such  a  contention  was 
held  ineffectual  in  Osborne  v.  Clark,  204  U.  S.  665,  669, 
when  it  was  said: 

''If  a  case  is  carried  through  the  state  courts  upon 
arguments  drawn  from  the  state  constitution  alone,  the 
defeated  party  cannot  try  his  chances  here  merely  by 
suggesting  for  the  first  time  when  he  takes  his  writ  of 
error  that  the  decision  is  wrong  imder  the  Constitution 
of  the  United  States,  CraweU  v.  Itandelly  10  Pet.  367,  398; 
Siminerman  v.  Nebraska,  116  U.  S.  54;  Hagar  v.  Calif omia, 
154  U.  S.  639;  Erie  Railroad  v.  Purdy,  185  U.  S.  148, 153." 

The  ground  upon  which  the  claim  was  asserted  to  com- 
pensation for  the  improvements  plac^  upon  the  land  by 
the  Bay  Shore  Company  was  the  conunon-law  principle 
that  permanent  structures  placed  upon  the  realty  of  an- 
other by  a  trespasser,  become  the  property  of  the  owner 
and  pass  under  any  incumbrance  created  by  the  owner. 
Therefore,  it  was  contended,  if  the  Bay  Shore  Company 
saw  fit  to  construct  upon  land  subject  to  the  deeds  of  trust 
represented  by  the  plaintiffs  in  aror,  with  no  other  au- 
thority than  that  of  a  deed  from  the  mortgagor  in  posses- 
ion, the  structures  placed  thereon  passed  imder  the  mort^ 
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gage,  and  any  decree  condemning  the  land  which  denied 
compensation  for  the  value  of  the  land  thus  enhanced 
operates  to  deprive  the  mortgagees  of  a  part  of  their 
security  without  due  process  of  law. 

This  view  of  the  law  of  the  State  was  the  view  which 
the  trial  court  accepted,  upon  the  authority  of  the  case  of 
Newport  News  <kc.  Ry.  v.  Lake,  101  Virginia,  334.  The 
Supreme  Court  of  the  State  upon  appeal  (111  \^ginia,  131) 
reversed  this  conclusion  and  held  that,  ''where  a  corpora- 
tion clothed  with  the  power  of  eminent  domain,  lawfully 
enters  into  the  possession  of  land  for  its  piuposes,  and 
places  improvements  thereon,  and  afterwards  institutes 
condemnation  proceedings  to  cxire  a  defective  title,  or  to 
extinguish  the  lien  of  a  deed  of  trust,  it  is  not  proper 
in  ascertaining  'just  compensation'  for  such  \md  to  take 
into  consideration  the  value  of  such  improvements* 

"The  commissioners  in  their  report  ascertained  the 
value  of  the  land,  as  of  the  date  of  their  report,  without 
considering  the  improvements,  at  16,200.  This  sum  we 
think  should  have  been  fixed  as  the  just  compensation 
for  the  land  taken,  and  that  the  trial  court  erred  in  not 
so  holding." 

The  case  of  Newport  News  &c.  Ry.  v.  LaJce,  supra,  re- 
lied upon  by  the  trial  court,  was  distinguished,  the  Su- 
preme Court  saying  that  in  that  case,  "the  premises 
had  been  sold  under  the  deed  of  trust  and  the  purchaser, 
who  was  the  defendant  in  the  condenmation  proceedings, 
had  recovered  the  premises  in.  an  action  of  ejectment 
after  the  improvements  had  been  placed  upon  the  premises 
by  the  railway  company  under  the  authority  of  the  grant- 
ors in  the  deed  of  trust,"  and  was  therefore  not  limited 
to  the  value  of  the  land  as  it  was  before  the  improvements. 

Up  to  the  filing  of  this  opinion  by  the  Supreme  Ooiut 
of  the  State  no  right  or  claim  to  due  process  of  law  un- 
der the  Fourteenth  Amendment  was  anywhere  specially 
set  up  upon  the  record.    Nor  is  there  any  mention  of  the 
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Constitution  of  the  United  States  aside  from  tiiat  found 
in  the  fifteenth  exception  to  the  report  of  the  conunish 
sioners  to  assess  compensation.  The  exception  referred  to 
was  in  these  words: 

"15/  Said  report  is  also  excited  to  by  said  Arthur  W. 
Depue  on  the  ground  that  if  it  is  held  that  the  proper 
interpretation  of  the  present  statute  of  eminent  domain 
is  that  this  property  can  be  taken  and  that  in  the  measure 
of  damages  the  value  of  the  land  alone  is  to  be  considered 
without  improvements,  then  that  such  interpretation 
impairs  the  obligation  of  a  contract  within  the  Constitution 
of  the  United  States,  because  it  is  a  different  interpreta* 
tion  from  what  the  Court  of  Appeals  of  Virginia  prior 
to  this  new  statute  has  placed  upon  the  statute  law  rel- 
ative to  such  improvements." 

At  most  that  is  a  vague  claim  that  if  the  Virginia 
Eminent  Domain  statute  shall  be  construed  as  excluding 
damage  for  improvements,  there  would  result  a  change 
of  decisicm  which  would  impair  the  obligation  of  a  con** 
tract. 

No  question  of  the  impairment  of  the  obligation  of  a 
contract  was  decided  in  the  trial  court  nor  in  the  Supreme 
Court,  nor  is  any  such  question  assigned  as  error  here, 
nor  presented  in  argument.  Upon  a  petition  for  a  re- 
hearing filed  in  the  Supreme  Court  one  of  several  grounds 
stated  was,  that  a  decree  taking  the  land  in  question  with- 
out compensation  for  the  improvements  thereon  would  be 
'^a  taking  without  due  process  of  law  in  violation  not  only 
of  the  constitution  of  Virginia,  but  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States." 
This  application  was  refused,  without  opinion,  the  judg^ 
ment  entry  being  in  these  words: 

''The  court  having  maturely  considered  the  petition 
aforesaid,  the  same  is  denied." 

The  words  "maturely  considered"  do  not  import  any 
decision  of  the  question  made.    Just  such  an  entry  has 
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been  held  to  be  no  more  than  a  refusal  to  rehear  the  case: 
Forbes  v.  Stale  CouncU,  216  U.  S.  396. 

Nothing  is  better  settled  than  that  it  is  too  late  to  raise  a 
Federal  question  for  the  first  time  in  a  petition  for  a 
rehearing,  after  the  final  judgment  of  the  state  court  of 
last  resort.  If,  however,  the  state  court  actually  enter- 
tains the  petition  and  decides  the  Federal  question,  and 
this  appears  by  the  record,  the  requirement  of  §  709  that 
the  right  shall  be  specially  set  up  and  denied  is  compUed 
with.  McCarquodale  v.  Texas,  211  U.  S.  432;  MaUett  v. 
North  Carolina,  181  U.  S.  689;  McMiUen  v.  Mining  Com-' 
pany,  197  U.S.  343,  347. 

Having  neglected  to  raise  any  Federal  question  before 
the  final  jud^^ent  in  the  state  Supreme  Court,  and  having 
failed  to  obtain  a  rehearing  that  the  question  might  thereby 
be  raised  and  a  decision  obtained  upon  it,  the  plaintiffs 
in  error  have  endeavored  to  show  that  in  fact  the  Supreme 
Court  of  Virginia  did  rehear  the  case  upon  their  petition 
and  did  decide  the  Federal  question,  therein  for  the  first 
time  raised,  adversely,  by  obtaining  the  certificate  of  the 
Chief  Justice  of  the  court,  months  after  the  court  had 
handed  down  its  final  opinion,  that  the  court,  "refused  the 
said  petition  for  a  rehearing  on  the  ground  inter  alia  that 
the  decree  or  decision  of  this  court  .  .  .  did  not  con- 
stitute a  taking  of  the  property  of  the  defendants  in  error 
without  due  process  of  law,  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States, 
and  that  the  said  defendants  in  error  were  not  thereby 
deprived  of  any  rights  under  said  Amendment."  This 
certificate  was  never  made  the  order  of  the  court  and  a 
part  of  the  record,  as  in  M,an(in  v.  Trout,  199  U.  S.  212, 
where  it  was  held  "perhaps  sufficient"  to  show  what 
Federal  question  was  decided  m  a  case  where  no  opinion 
was  filed.  But  that  such  a  certificate  can  do  no  more  than 
make  more  definite  and  certain  that  which  otherwise  may 
be  insuflSciently  shown  by  the  recprd  proper  is  the  settled 
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rule  of  this  court.  That  in  itself  it  cannot  confer  jurisdic- 
tion is  too  plain  for  controversy.  Seaboard  Air  Line  v. 
DuvaUy  225  U.  S.  477;  Home  for  Incurables  v.  New  York, 
187  U.  S.  155.  At  the  utmost  it  may  aid  to  the  understand- 
ing of  the  record.  GvlS  &  Ship  Island  Railway  v.  Hewes, 
183  U.  S.  66. 
For  the  reasons  stated,  the  writ  of  error  must  be 

Dismissed. 


SY  JOC  LIENG  V.  GREGORIO  SY  QUIA. 

APPEAL   FROM   THE   SUPREME    COURT   OF   THE    PHILIPPINE 

ISLANDS. 

No.  177.     Argued  March  7,  10,  1913.— Decided  April  14,  1913. 

Every  presumptkm  is  in  favor  of  the  validity  of  a  marriage  where  the 
marital  relations  have  continued  uninterruptedly  for  over  forty 
years  without  any  question  being  raised  or  ri^t  asserted  by  anyone 
claiming  under  an  earlier  marriage  of  one  of  the  parties  until  more 
than  ten  years  after  the  death,  and  five  years  after  the  distribution 
of  the  property,  of  that  party. 

The  validity  of  such  a  marriage  should  not  be  impugned  exct  j.t  upon 
clear,  strong  and  unequivocal  proof;  nor  in  the  absence  of  such  proof 
will  this  court  reverse  the  judgment  of  the  lower  court  sustaining 
its  validity  when  attacked  by  those  who  had  opportumly  to  do  so 
before  the  death  of  both  spouses. 

16  PhiL  Rep.  137,  affirmed. 

The  facts,  which  involve  conflicting  claims  to  the  estate 
of  a  Chinese  merchant  domiciled  in  the  Philippine  Islands 
and  of  the  validity  of  his  marriage,  are  stated  in  the 
opinion. 

Mr.  Jackson  H.  Ralston,  with  whom  Mr.  W.  Morgan 
Skuster,  Mr.  Clement  L.  BouvS,^  Mr.  Frederick  L.  Siddons 
and  Mr.  Wm.  E.  Richardson  were  on  the  brief,  for  appel- 
lants. 
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Mr.  Antonio  M.  Opiaso  and  Mr.  James  H.  Blount  for 
appellees. 

Mr.  Justice  Van  Dbvanteb  delivered  the  opinion  of 
the  court. 

This  appeal  bring?  under  review  a  decree  of  the  Supreme 
Court  of  the  Philippines  in  a  suit  involving  conflicting 
claims  to  the  estate  of  a  Chinese  merchant  domiciled  in 
those  Islands  and  there  known  as  Vicente  Romero  Sy 
Quia,  who  died  intestate  at  Manila  in  1894.  Th^  appel- 
lants, who  were  plaintiffs  in  the  Court  of  First  Instance, 
claim  as  descendants  of  a  marriage  between  the  intestate 
and  Yap  Puan  Niu,  a  Chinese  woman,  said  to  have  been 
contracted  in  1847  at  Am  Thau,  in  the  Province  of  Amoy, 
China.  The  appellees  claim  as  the  descendants  of  a 
marriage  with  Petronila  Encamacion,  a  FiUpino  woman, 
celebrated  in  1853  at  Vigan,  in  the  Philippines,  The 
principal  question  here,  as  in  the  Insular  courts,  is  whether 
the  proof  sufficiently  established  the  Chinese  marriage. 
On  this  the  Insular  courts  differed,  the  Court  of  First 
Instance  finding  the  marriage  adequately  proved,  and  the 
Supreme  Court,  one  justice  dissenting,  holding  the  other 
way.  16  Phil.  Rep.  137.  Before  coming  to  the  evidence 
directly  addressed  to  this  question  it  will  be  well  to  state 
the  facts  about  which  there  is  no  dispute. 

Sy  Quia  was  bom  at  Am  Thau,  China,  in  1822,  and  went 
to  the  Philippines  at  the  age  of  12.  At  first  he  was  located 
in  Manila,  but  at  some  time  before  1852  went  to  Vigan 
and  entered  the  service  of  a  merchant  at  an  annual  salary 
of  200  pesos.  During  that  year  he  was  converted  to  the 
Catholic  faith  and  was  baptized  in  the  parish  church.  The 
next  year  he  married  Petronila,  the  banns  being  regularly 
published  and  the  marriage  publicly  solenmized  according 
to  the  rites  of  the  church,  as  a  preliminary  to  which  he 
affirmed  under  oath,  and  the  civil  and  ecclesiastical 
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authorities  certified  after  inquiry,  that  he  was  then  un- 
married. Shortly  after  the  marriage  he  and  Petronila 
took  up  their  permanent  home  in  Manila.  They  were 
then  without  any  particular  property  other  than  5,000 
pesos  which  she  received  from  her  mother  and  brought  into 
the  conjugal  society.  He  became  a  merchant,  and  through 
their  united  efforts  they  accumulated  real  and  personal 
property  amounting  at  the  time  of  his  death  to  upwards  of 
600,000  pesos.  They  lived  in  a  manner  becoming  the 
marital  state  and  were  imiversally  recognized  as  husband 
and  wife.  Three  sons  and  two  daughters  were  bom  of  the 
marriage.  One  of  the  daughters  married  and  predeceased 
her  father,  leaving  a  son  surviving.  The  other  died  after 
the  father,  leaving  the  mother  as  her  only  heir.  Following 
Sy  Quia's  death  the  "widow  administered  the  estate,  with 
the  aid  of  the  sons,  \mtii  1900,  when  through  appropriate 
judicial  proceedings  the  property  was  distributed  among 
the  .widow,  sons  and  grandson  as  the  persons  rightly 
entitled  thereto.  The  present  suit  was  brought  in  1905, 
more  than  half  a  century  after  the  marriage,  and  then  for 
the  first  time  was  its  validity  or  its  good  faith  as  to  either 
spouse  brought  in  question — a  fact  which  is  of  particular 
significance,  first,  because  Yap  Puan  Niu,  the  alleged 
Chinese  wife,  visited  in  Manila  at  the  home  of  a  brother  of 
Sy  Quia  twice  during  the  life  of  the  latter,  and,  second,  be- 
cause two  of  the  plaintiffs  were  adults  living  in  Manila  at 
the  time  of  Sy  Quia's  death  and  during  the  eleven  years 
intervening  before  the  suit  was  brought. 

There  was  testimony,  taken  by  way  of  depositions  in 
China,  tending  to  show  that  Sy  Quia  returned  from  the 
Philippines  to  Am  Thau  in  1847,  when  he  was  25  years 
old;  that  during  that  year  he  married  Yap  Puan  Niu,  the 
marriage  beii^g  properly  arranged  and  celebrated;  that 
he  remained  at  Am  Thau  three  or  four  years,  during  which 
two  sons  were  bom  of  this  marriage;  that  he  then  returned 
to  the  Philippines  and  Yap  Puan  Niu  continued  to  reside 
vou  ccxxvin— 22 
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at  Am  Thau^  dying  there  in  1891 ;  that  the  four  plaintiffs 
are  the  only  living  descendants  of  this  marriage,  two  being 
grandsons,  one  a  granddaughter,  and  one  a  great-grandson. 
Six  of  the  witnesses  in  China  testified  directly  to  the 
marriage,  and  their  testimony,  if  standing  alone,  would 
be  quite  persuasive  of  its  occurrence,  notwithstanding 
some  discrepancies  in  their  statements.  But  this  testi- 
mony did  not  stand  alone.  It  was  met  and  contradicted 
by  that  of  several  Filipino  witnesses,  taken  mostly  by 
deposition,  to  the  effect  that  they  had  known  Sy  Quia 
in  Yigan  for  some  years  before  his  marriage  to  Petronila 
in  1853,  and  that  he  was  living  there  during  the  period 
when,  according  to  the  opposing  testimony,  he  married 
Yap  Puan  Niu  and  remained  in  China.  One  of  these 
witnesses  was  an  aged  man,  who  testified  with  certainty 
that  he  was  a  student  at  Manila  between  1839  and  1845 
and  knew  Sy  Quia  there;  that  he,  the  witness,  was  married 
at  Vigan  in  1847,  and  that  Sy  Quia  was  living  there  then. 
Others  of  these  witnesses  gave  kindred  reasons  for  their, 
ability  to  speak  with  precision  concerning  Sy  Quia's 
presence  at  Vigan  during  the  period  in  question.  Still 
other  witnesses  gave  testimony  more  or  less  corroborative 
of  these  opposing  theories,  but  it  was  less  direct  and  was 
also  contradictory. 

In  addition  to  this  conflicting  testimony  there  was  this 
situation,  as  before  indicated:  The  Philippine  marriage 
and  the  forty  years  of  uninterrupted  marital  life  following 
it  were  not  only  established  but  conceded.  While  Sy 
Quia  lived' the  validity  of  that  marriage  passed  unchal- 
lenged and  no  right  was  asserted  imder  the  one  alleged 
to  have  occurred  in  China.  More  than  this,  the  right  of 
the  widow  and  children  of  the  Philippine  marriage  to  the 
property  acquired  during  its  existence  went  unquestioned 
for  eleven  years  after  his  death  and  for  five  years  after 
the  judicial  distribution  of  the  property. 

In  these  circumstances  every  presiunption  was  in  favor 
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of  the  validity  and  good  faith  of  the  Philippine  marriage, 
and  sound  reason  required  that  it  be  not  impugned  and 
discredited  through  the  alleged  prior  marriage  save  upon 
proof  so  clear,  strong  and  unequivocal  as  to  produce  a 
moral  conviction  of  the  existence  of  that  impediment.  The 
conflicting  testimony,  isolatedly  considered,  did  not 
measure  up  to  this  standard,  and  clearly  it  did  not.  do  so^ 
if  proper  regard  was  had  for  the  probative  force  of  the 
conduct  of  all  the  parties  concerned  during  the  many  in- 
tervening years.  Then,  too,  the  lips  of  Sy  Quia  and  Yap 
Fuan  Niu  had  been  sealed  by  death,  and  this,  with  the 
long  interval  of  time,  gave  unusual  opportunity  for  the 
use  of  fabricated  testimony,  the  untruth  of  which  it  would 
be  difficult  to  expose. 

Giving  due  effect  to  these  considerations,  we  cannot  say 
that  the  Supreme  Court  of  the  Philippines  erred  in  holding 
that  the  Chinese  marriage  was  not  adequately  proved. 
Indeed,  we  regard  the  evidence  as  not  producing  a  moral 
conviction  of  the  existence  of  that  marriage,  but  as  leaving 
the  issue  in  serious  doubt.    The  decree  is  accordingly 

Affirmed, 


REXFORD  V.  BRUNSWICK-BALKE-COLLENDER 
COMPANY. 

OERTIORABI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
FOURTH   CIRCUIT. 

No.  188.    Argued  March  14,  1913.— Decided  April  14,  1913. 

The  disqualification  under  §3  of  the  Court  of  Appeals  Act  of  1891 
arises  not  only  when  the  judgie  has  tried  or  heard  the  whole  cause 
in  the  coiu^  below,  but  also  when  he  has  tried  or  heard  any  ques- 
tion therein  upon  which  it  is  the  duty  of  the  Circuit  Court  of  Appeals 
to  pass. 
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Under  §  3of  the  Court  of  Appeals  Act  of  1891,  a  judge  is  not  disqualified 
from  sitting  in  a  cause  because  he  had  previously  passed  upon  a 
motion  which  did  not  involve  a  non-waivable  question  of  jurisdic-. 
tion  if  the  parties  voluntarily  and  unequivocally  eliminate  all  the 
questions  involved  in  the  motion  from  consideration  by  the  Circuit 
Court  of  Appeals. 

The  time  for  filing  a  petition  for  removid  is  not  essential  to  the  jurisdic- 
tion of  the  Federal  court,  and  may  be  the  subject  of  waiver  or 
estoppel. 

Judges  of  Federal  courts  should  avoid  asking  counsel  if  objections  to 
the  jurisdiction  of  the  court  arc  withdrawn,  as  the  withdrawal  of 
such  objections  to  be  effectual  must  be  purely  voluntary. 

A  decree  of  the  Circuit  Court  adjudging  right  of  possession  to  one  of 

.  the  parties  but  appointing  a  special  master  to  take  evidence  as  to 
identity  of  the  articles,  is  not  final  but  interlocutoiy  only  and  there- 
fore is  not  appealable. 

The  act  of  1891  does  not  permit  an  appeal  to  the  Circuit  Court  of 
Appeals  from  a  judgment  that  does  not  finally  dispose  of  the  whole 
case. 

181  Fed.  Rep.  462,  reversed. 

The  facts,  which  involve  the  construction  of  the  Circuit 
Court  of  Appeals  Act  as  to  disqualification  of  judges  to  sit 
on  the  trial  of  cases  and  as  to  what  judgments  are  review- 
able by  the  Circuit  Court  of  Appeals,  are  stated  in  the 
opinion. 

Mr.  JvJius  C.  Martin,  with  whom  Mr.  J.  H.  Tucker  was 
on  the  brief,  for  petitioner. 

Mr.  James  H.  Merrvmon,  with  whom  Mr.  T.  D.  Bryson 
and  Mr.  S.  W.  Black  were  on  the  brief,  for  respondent. 

Mb.  JufifUCB  Van.Dbvantbr  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  the  owner  of  a  large  body  of  lands 
in  two  counties  in  North  Carolina  to  cancel  certain  deeds 
under  which  the  defendant  wa9  claiming  several  thousand 
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growing  trees  on  the  lands,  to  enjoin  the  defendant  from 
entering  on  the  premises  and  cutting  or  interfering  with 
any  of  the  trees  thereon,  and  to  recover  damages  for  trees 
alleged  to  have  been  wrongfully  cut  and  removed  before 
the  suit.  The  bill  charged,  in  effect,  that  the  deeds  were 
utterly  void;  that  if  they  were  not  originally  void,  all  rights 
under  them  had  been  exhausted  by  the  felling  and  removal 
of  all  the  trees  covered  by  them;  and  that,  if  those  rights 
had  not  been  thua  exhausted,  they  had  been  lost  by  aban- 
donment acid  lapse  of  time.  The  answer  asserted  thfe 
validity  of  the  deeds,  alleged  that  such  cutting  and  re- 
moval as  occurred  prior  to  the  suit  was  done  in  the  lawful 
exercise  of  the  ri^ts  acquired  under  the  deeds,  denied 
that  those  rights  had  been  lost  by  abandonment,  lapse  of 
time  or  otherwise,  and  asserted  that  most  of  the  trees 
covered  by  the  deeds  were  still  standing  and  the  defendant 
was  entitled  to  cut  and  remove  them  without  any  re- 
striction in  point  of  time.  It  appeared  from  the  pleadings 
that  the  deeds  had  been  executed  twenty-f oxu*  years  before 
the  suit  and  did  not  purport  to  cover  all  the  trees,  but 
only  a  designated  number  of  pine  and  poplar  trees  two 
feet  in  diameter  at  the  butt,  all  marked  with  the  letter 
**L."  After  the  issues  were  framed  the  Circuit  Court, 
with  the  acquiescence  of  the  parties,  entered  the  following 
order: 

'^\nd  it  appearing  to  the  court  that  the  rights  of  the 
defendants  in  this  action  depend  primarily  on  several 
questions  of  law  based  on  documentary  evidence  of  its 
title  to  the  trees  in  question; 

"And  it  further  appearing  to  the  court  that  it  would 
facilitate  the  hearing  of  said  cause,  if  such  dociunentary 
evidence  were  offered  and  such  preliminary  question  of 
title  first  disposed  of  by  the  court; 

"Now,  therefore,  it  is  ordered  that  these  questions  of 
law  and  the  documentary  evidence  bearing  thereon  be 
first  presented  to  the  court  for  argument  and  all  questions 
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of  fact  in  this  cause  be  held  in  abeyance  until  said  pre- 
liminary questions  are  disposed  of  by  the  court." 

A  partial  hearing  pursuant  to  that  order  resulted  in  the 
rendition  of  a  decree  to  the  effect  that  through  the  deeds 
in  question  the  defendant  acquired  an  absolute  and  inde- 
feasible title  in  fee  simple  to  the  trees  therein  described,  as 
also  a  right  of  ingress  and  egress  for  the  purpose  of  cutting 
and  removing  them,  and  that  under  a  proper  construction 
of  the  deeds  the  defendant  was  not  restricted  to  a  reason- 
able time  within  which  to  fell  and  remove  the  trees,  but  was 
entitled  to  do  so  whenever  it  chose.  The  decree  concluded : 
"And  this  cause  is  retained  for  further  orders."  Shortly 
thereafter  an  order  was  entered  reciting  that  "there  is 
much  other  proof  touching  the  matters  in  issue  necessary 
to  be  heard,  looking  to  a  final  judgment,"  and  appointing 
a  special  master  "to  take  proofs  of  all  and  singular  the  is- 
sues herein  (except  the  evidence  in  the  cause  heretofore 
heard  by  this  court),  especially  to  take  evidence  concerning 
the  identity  of  certain  marked  trees  described  in  the  plead- 
ings, and  to  report  the  number  and  identity  of  such  trees, 
and  to  ascertain  and  report  his  findings  to  this  court." 

Without  awaiting  the  incoming  of  the  report  of  the 
special  master  or  the  action  of  the  court  thereon  the 
plaintiff  prayed  and  was  allowed  an  appeal  from  the 
decree  before  described  to  the  Circuit  Court  of  Appeals, 
and  the  decree  was  there  aflSrmed.  181  Fed.  Rep.  462. 
The  plaintiff  then  petitioned  this  court  for  a  writ  of 
certiorari,  which  was  allowed. 

The  first  question  that  claims  our  attention  is,  whether 
one  of  the  judges  who  sat  at  the  hearing  in  the  Circuit 
Court  of  Appeals  was  disqualified  under  the  statutory 
provision,  act  of  March  3,  1891,  i26  Stat.  826,  c.  517,  §  3, 
which  declares  "that  no  justice  or  judge  before  whom  a 
cause  or  question  may  have  been  tried  or  heard  in  a 
Distriqt  Court,  or  existing  Circuit  Court,  shall  sit  on  the 
trial  or  hearing  of  such  cause  or  question  in  the  Circuit 
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Court  of  Appeals/'  The  facts  bearing  on  this  question 
are  these:  The  suit  was  begun  in  a  stttte  court,  and  was 
removed  to  the  Circuit  Court  by  the  defendant  on  the 
ground  of  diverse  citizenship.  The  amount  in  controversy 
and  the  citizenship  of  the  parties  were  concededly.such  as 
to  admit  of  the  removal,  but  the  plainti£f,  conceiving  that 
the  right  of  removal  was  not  seasonably  asserted,  moved 
on  that  ground  alone  that  the  suit  be  remanded  to  the 
state  court  The  motion  was  denied,  and  the  plaintiff 
excepted.  When  the  cause  came  on  for  hearing  in  the 
Circuit  Court  of  Appeals  the  district  judge  who  had 
heard  and  denied  the  motion  to  remand  (but  had  done 
nothing  else  in  the  case)  was  sitting  as  one  of  the  judges 
of  that  court  in  virtue  of  an  assignment  under  the  Court  of 
Appeals  Act.  Coimsel  for  the  plaintiff  thereupon  suggested 
the  question  whether  the  district  judge  was  disqualified 
to  sit  on  the  hearing  of  the  appeal,  and  the  court  inquired 
whether  the  objection  to  the  removal  would  be  insisted 
upon.  Coimsel  for  the  plaintiff  answered  that  "it  would 
not"  and  that  he  '^ believed  the  case  had  been  properly 
removed."  The  hearing  then  proceeded,  the  district 
judge  sitting  as  one  of  the  judges  and  participating  in  the 
decision,  which  made  no  mention  of  the  objection  to  the 
removal,  doubtless  because  it  was  regarded  as  expressly 
withdrawn.  In  the  petition  for  certiorari  and  in  the  sup- 
porting brief  the  plaintiff,  although  admitting  the  above 
colloquy,  insisted  that  the  district  judge  was  nevertheless 
disqualified. 

Unless  what  was  said  by  counsel  for  the  plaintiff  in  that 
colloquy  completely  relieved  the  Circuit  Court  of  Appeals 
from  considering  and  deciding  the  question  relating  to  the 
removal,  there  can  be  no  doubt  of  the  disqualification  of 
the  district  judge.  The  terms  of  the  statute,  before 
quoted,  are  both  direct  and  comprehensive.  Its  manifest 
purpose  is  to  require  that  the  Circuit  Court  of  Appeals  be 
composed  in  every  hearing  of  judges  none  of  whom  will  be 
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in  the  attitude  of  passing  upon  the  propriety,  scope  or 
effect  of  any  ruling  of  his  own  made  in  the  progress  of  the 
cause  in  the  court  of  first  instance,  and  to  this  end  the 
disqualification  is  made  to  arise,  not  only  when  the  judge 
has  tried  or  heard  the  whole  cause  in  the  court  below, 
but  also  when  he  has  tried  or  heard  any  question  therein 
which  it  is  the  duty  of  the  Circuit  Court  of  Appeals  to 
consider  and  pass  upon.  American  Construction  Co.  v. 
Jacksonville  &c.  Co.,  148  U.  S.  372,  387;  Moran  v.  DiUing- 
ham,  174  U.  S.  153.  That  the  question  may  be  easy  of 
^lution  or  that  the  parties  may  consent  to  the  judge's 
participation  in  its  decision  can  make  no  difference,  for  the 
sole  criterion  under  the  statute  is,  does  the  case  in  the 
Circuit  Court  of  Appeals  involve  a  question  which  the 
judge  has  tried  or  heard  in  the  course  of  the  proceedings 
in  the  court  below? 

Whether  such  a  question  was  involved  in  this  instance 
turns  upon  the  effect  to  be  given  to  the  declaration  of 
counsel  for  the  plaintiff,  made  before  the  hearing  was 
begun  in  the  Circuit  Court  of  Appeals,  that  the  objection 
to  the  removal  would  not  be  insisted  upon,  because  he 
believed  the  case  was  properly  removed.  If  that  operated 
to  eliminate  the  question  relating  to  the  removal  and  to 
relieve  the  court  from  considering  or  deciding  it,  it  seems 
plain  that  the  statute  did  not  apply.  On  the  other  hand, 
if  counsel's  declaration  amounted  only  to  a  consent  that 
the  court  as  then  composed  might  proceed  to  a  hearing 
and  decision  of  that  question,  it  seems  equally  plain  that 
the  statute  did  apply  and  that  the  consent  given  was  of  no 
effect  whatever.  We  think  the  former  is  the  correct  view. 
Whether  the  removal  was  taken  within  the  time  desig- 
nated in  the  removal  act  was  a  question  which  the  plaintiff 
could  raise  and  insist  upon  or  waive  at  his  option.  It  was 
not  jiuisdictional  in  the  sense  that  the  Circuit  Court  or  the 
Circuit  Court  of  Appeals  was  required  to  notice  it  sua 
sponte.   As  was  said  by  this  court  in  Powers  v.  Chesapeake 
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A  Ohio  BaOwai/  Co.,  160  U.  S.  92,  98:  ''The  existence  of 
diverse  dtiseoship,  or  other  equivalent  condition  cf 
jurisdiction,  is  fundamental;  the  want  of  it  will  be  taken 
notice  of  by  the  court  of  its  own  motion,  and  cannot  be 
waived  by  either  party.  Manchester  &c.  Railway  v. 
Swarij  111  U.  S.  370.  But  the  time  of  filing  a  petition  for 
removal  is  not  essential  to  the  jurisdiction;  the  provision 
on  that  subject  is,  in  the  words  of  Mr.  Justice  Bradley, 
'but  modal  and  formal,'  and  a  failure  to  comply  with  it 
may  be  the  subject  of  waiver  or  estoppel."    (Citing  cases.) 

Of  course,  to  be  of  any  efifect  the  withdrawal  of  the 
question  which  the  judge  has  tried  or  heard  in  the  lower 
court  must  be  purely  voluntary.  The  record  shows  that 
it  was  so  in  this  instance,  and  counsel  for  the  plaintiff 
has  not  suggested  the  contrary.  But  that  our  ruling  may 
not  be  misapprehended,  we  deem  it  Well  to  observe  that 
the  court  should  avoid  such  an  inquiry  as  was  made  of 
counsel  in  this  case,  lest  it  be  mistaken  for  an  invitation 
to  withdraw  the  question.  Our  ruling  rests  on  the  ground 
that  there  was  no  such  mistake  here. 

With  the  question  arising  on  the  removal  proceedings 
eliminated,  as  we  think  it  was  by  counsel's  declaration, 
there  was  left  no  groimd  for  Hoarding  the  district  judge 
as  disqualified. 

The  plaintiff  advances  several  arguments  to  show  that 
the  decision  of  the  Circuit  Court  of  Appeals  should  have 
been  one  of  reversal,  rather  than,  of  affirmance,  but  it 
will  not  be  necessary  to  state  or  consider  them.  In  the 
Federal  courts  an  appeal,  as  a  general  rule,  lies  only  from 
a  final  decree.  It  is  otherwise  in  the  exceptional  instances 
specified  in  §  7  of  the  Court  of  Appeals  Act  as  amended 
April  14,  1906,  34  Staf.  116,  c.  1627,  and  in  two  or  three 
similar  enactments,  but  none  of  these  includes  the  pres- 
ent case.  What  we  have  said  of  the  decree  of  lihe  Circuit 
Court  shows  that  it  was  not  final,. but  interlocutory  only. 
It  did  not  dispose  of  all  the  issues  and  was  but  a  step  to- 
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ward  a  final  hearing  and  decree.  Further  proofs  were 
yet  to  be  taken,  and  not  until  that  was  done  could  the 
entire  controversy  presented  by  the  pleadings  be  adjudi- 
cated. This  was  recognized  by  the  retention  of  the  case 
for  further  orders  and  by  the  subsequent  reference  to  a 
special  master  to  take  the  remaining  proofs.  Plainly 
such  a  decree  is  not  appealable.  If  it  were,  Uie  case  could 
be  talken  to  the  appellate  court  in  fragments  by  successive 
appeals.  But  this  the  law  wisely  prevents  by  postponing 
the  right  of  appeal  until  there  is  a  final  decree  disposing 
of  the  whole  case.  Perkins  v.  Foumiquety  6  How.  206; 
Grafd  v.  Phcenix  Ins.  Co.,  106  U.  S.  429;  McOaurkey  v. 
Toledo  &  Ohio  Ry.  Co.,  146  U.  S.  636;  Covington  v.  Coving- 
tan  First  National  Bank,  185  U.  S.  270;  Ex  parte  National 
Enameling  and  Stamping  Co.,  201  U.  S.  156. 

As  the  Circuit  Co^irt  of  Appeals  erred  in  ente*taining 
the  appeal,  its  decision  is  vacated  and  the  case  is  remanded 
to  the  District  Court,  as  successor  to  the  Circuit  Court, 
with  directions  to  proceed  to  a  final  diq>06ition  of  the  case 
in  regular  course. 

Reversed. 


MICHIGAN  TRUST  COMPANY  v.  FERRY. 

CERTIORABI  TO  THE  CIRCXnT  COURT  OF  APPBAI^  FOR  THE 
EIGHTH  CIRCUIT. 

No8.  200, 201.    Aigued  March  20,  1913.^Decided  April  21, 1913. 

Whfle  ordinarily  jurisdiction  over  a  person  is  based  on  the  power  of 
the  sovereign  to  seize  and  imprison  him,  it  is  one  of  the  decencies  6t 
civilization  that  when  the  power  exists  and  has  been  asserted  at  the 
beginning  of  a.  cause,  the  necessity  of  maintaining  the  physical  power 
IB  dispensed  with. 

Under  the  full  faith  and  credit  clause  of  the  Federal  Constitution,  if  a 
judicial  proceeding  is  begun  with  jurisdiction  over  the  person  of  the 
party  concerned,  it  is  within  the  power  of  the  State  to  bind  that 
perspn  by  every  subsequent  order  in  the  cause. 
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A  State  may  make  the  whole  admmistration  of  the  estate  a  smgle  pro- 
ceeding and  provide  that  one  undertaking  it  within  the  juriadiction 
shall  be  subject  to  the  order  of  the  court  until  the  estate  is  closed, 
and  that  he  must  account  for  all  that  he  recovers  by  order  of  the 
probate  court. 

Under  the  law  of  Michigan  an  executor  who  has  been  removed  must 
account  to  the  administrator  de  bonis  non  for  all  property  that  has 
come  into  his  hands,  and  he  is  bound  by  a  decree  of  the  probate  court 
in  a  proceeding  in  which  he  has  been  personally  served  with  notice 
or  appeared. 

Courts  of  other  jurisdictions  owe  great  deference  to  what  the  court 
concerned  with  the  case  haadone;  the  probabilities  are  that  the  local 
procedure  follows  the  traditions  of  the  place. 

This  court  will  assume  that  the  decree  of  a  probate  court  charghig  an 
executor  with  all  the  goods  of  the  testator  that  had  come  into  his 
possession  and  with  waste  in  neglect  to  pay  over  was  within  its 
jurisdiction. 

Want  of  power  of  the  court  making  it  to  enforce  a  decree  does  not 
affect  its  validity,  and  if  Uie  court  had  jurisdiction  at  the  inception 
of  the  case,  courts  of  other  States  must  give  it  full  faith  and  credit. 

Jurisdiction  is  power  and  is  not  affected  by  the  insanity  of  one  over 
whom  the  court  has  acquired  jurisdiction,  and  an  executor  against 
whom  a  decree  is  entered  after  appearance,  appointment  of  guardian 
od  Kfem  and  full  consideration  of  the  case  at  the  expense  of  the  estate, 
ifi  hot  deprived  of  his  property  without  due  process  of  law  by  such 
decree. 

175  Fed.  Rep.  667,  681,  reversed. 

The  facts,  which  involve  the  degree  of  full  faith  and 
credit  to  be  given  by  the  courts  of  one  State  to  a  decree 
of  the  probate  court  of  another  State,  are  stated  in  the 
opinion. 

Mr.  WiJlard  F.  Keeney  and  Mr.  Charles  S.  Thomas,  with 
whom  Mr.  Edward  B.  CritchUnv,  Mr.  Henfy  C.  HaU  and 
Mr.  Walter  I.  LiUie  were  on  the  brief,  for  petitioner. 

Mr.  George  Sutherland  and  Mr.  Franklin  S.  Richards, 
with  whom  Mr.  Edward  Stewart  Ferry  was  on  the  brief^ 
for  respondent: 
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No  court  under  our  system  of  jurisprudence  has  power 
to  render  a  personal  judgment  against  one  who  resides 
beyond  the  territorial  limits  of  the  court  upon  construc- 
tive service  of  process  on  him  in  the  place  of  his  residence 
and  without  personal  service  of  process  upon  him  within 
the  jurisdiction  of  the  court,  or  after  his  voluntary  ap- 
pearance. Such  action  is  beyond  the  jurisdiction  of  the 
court,  and  any  judgment  so  rendered  is  absolutely  void, 
and  therefore  not  protected  by  the  full  faith  and  credit 
clause  of  the  Federal  Constitution.  The  enforcement  of 
such  a  judgment  in  another  jurisdiction  would  be  a 
deprivation  of  property  without  due  process  of  law. 
Pennoyer  v.  Neff,  95  IJ.  S.  714,  720;  Insurance  Co.  v. 
BangSy  103  U.  S.  435;  Old  Wayne  Life  Ass^n  v.  McDanaugh, 
204  U.  S.  8;  D'Arcy  v.  Ketchum,  11  How.  165, 174;  Galpin 
V.  Page,  18  Wall.  350,  368;  Brown  v.  Fletcher,  210  U,  S.  82; 
Haddock  v.  Haddock,  201  U.  S.  562,  567;  Raher  v.  Raher, 
129  N,  W.  Rep.  494;  Judy  v.  Kelly,  11  Illinois,  211,  ap- 
proved, in  Lavn-ence  v.  Nelson,  154  U.  S.  222;  Grover  & 
Baker  Co.  v.  Radcliffe,  137  U.  S.  287. 

A  personal  judgment  is  without  validity  if  rendered  by 
a  state  court  in  an  action  upon  a  money  demand  against 
a  non-resident  of  the  State,  upon  whom  no  personal 
service  of  process  within  the  State  was  made,  and  who  did 
not  appear.  Goldey  v.  Morning  News,  156  U.  S.  518,  521; 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  100,  111;  Bigelow  v. 
Old  Dominion  Mining  Co.,  225  U.  S.  111. 

In  Utah  a  judgment  in  favor  of  an  administrator  de 
bonis  mm  against  the  former  executor  is  absolutely  void. 
Reed  v.  Hume,  25  Utah,  248. 

No  coiut  imder  our  system  of  jurisprudence  has  power 
to  render  a  decree  in  excess  of  the  claim  for  relief  demanded 
in  the  process  and  pleadings  in  the  particular  proceeding 
before  it.  The  enforcement  of  such  a  decree  would  violate 
the  due  process  clause  of  the  Federal  Constitution.  In  re 
Rosser,  101  Fed.  Rep.  562;  Ex  parte  Lange,  18  Wall.  163, 
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176;  Fenton  v.  Garlick,  8  Johns.  194;  Monroe  v.  People, 
102  Illinois,  406;  Hanifan  v.  Needles,  108  Illinois,  403; 
WiUiamaon  v.  Berry,  8  How.  495,  540;  Reynolds  v.  Stock- 
ton, 140V.  8.  2&i. 

The  probate  court  of  Michigan  is  a  court  of  limited 
jurisdiction.  In  the  administration  of  estates  of  deceased 
I)ersons  its  proceedings  are  in  rem  and  it  had  no  power  to 
render  a  personal  decree.  Its  decrees  create  no  liens  and 
cannot  be  enfcnt^  by  execution^  Rogers  v.  Huntley,  166 
Michigan,  129; HoUnvokv.  Cook,  5 Michigan,  225; DettoU 
L.&  N.  R.  Co.  V.  Probate  Judge,  63  Michigan,  676;  Hilton 
V.  Briggs,  54  Michigan,  265;  Lhirfee  v.  Abbott,  50  Michigan, 
278,  285;  Foumiguet  v.  Perkins,  7  How.  160,  171;  Kings- 
berry  v.  Hutton,  140  lUmdis,  603;  Freeman  on  Executions 
(3d  ed.),  $  10,  p.  34;  Ferris  v.  Higley,  20  WaU.  375;  Grignon 
V.  Astar,  2  How.  319;  Schlee  v.  Darrow,  65  Michigan,  362; 
Grady  v.  Hughes,  64  Michigan,  540;  Missionary  Society  v. 
Coming,  164  Michigan,  395;  Nolan  v.  Garrison,  156 
Michigan,  397;  WHson  v.  Hartford  Fire  Ins.  Co.,  164 
Fed.  Rep.  817. 

In  the  absence  of  express  statutory  authority  an  admin- 
istrator de  bonis  nan  cannot  sue  a  former  executor  for 
damages  for  conversion.  No  such  authority  is  given  such 
an  administrator  by  the  statutes  of  Michigan.  Beall  v. 
Neur Mexico,  16  Wall.  535;  Carrick  v.  Carrick,  23  N.  J.  Eq. 
364;  Wilson  v.  Walker,  109  U.  S.  258;  Wilson  v.  Arrick, 
112  U.  S.  83;  Reed  v.  Hume,  25  Utah,  248;  NoUy  v.  Wilkins, 
11  Alabama,  872;  Hanifan  v.  Ne&Ues,  108  Illinois,  403; 
Ennis  v.  Smith  14  How.  400:  Rowan  v.  Kirkpatrick,  14 
Illinois,  1,  8. 

The  decree  of  the  probate  court  was  not  in  favor  of 
the  Michigan  Trust  Company,  for  it  was  not  a  party  to 
the  proceeding  upon  which  the  decree  was  based  and 
therefore  it  had  no  right  of  action  upon  the  decree.  Louir- 
tana  Bank  v.  Whitn^,  121  U.  S.  284;  Hookpayton  v. 
Bussdl,  10  Exch.  27;  Bigelow  y.Old  Dominion  Copper  Co., 
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225  U.  S.  111.  And  see  Reynolds  v.  Stockton,  140  U.  S. 
270. 

As  the  decree  of  the  probate  court  was  rendered  in 
favor  of  the  estate  of  l^^illiam  M.  Ferry,  deceased,  it  is 
void,  because  not  rendered  in  favor  of  a  l^al  entity. 
Mclnerey  v.  Beck,  39  Pac.  Rep.  130;  Devlin  on  Deeds, 
2d  ed.,  §  187;  Stacy  v.  Thrasher,  6  How.  60. 

The  decree  also  lacks  the  first  essential  element  of  a 
final  judgment  because  it  neither  concludes  the  right  of 
Edward  P.  Ferry  to  participate  in  the  trust  fund  allied  to 
be  owing  by  him  to  the  estate  of  his  father  nor  determines 
the  extent  of  his  participation.  Martinez  v.  Int.  Banking 
Co.,  220  U.  S.  214;  Forgay  v.  Conrad,  6  How.  201,  204; 
Louisiana  Bank  v.  Whitney,  121  U.  S.  284;  Grant  v. 
Phomix  Ins.  Co.,  106  U.  S.  429;  HoJhrook  v.  Cook,  6 
Michigan,  229. 

There  is  no  privity  between  a  guardian  appointed  in  one 
State  and  a  guardian  appointed  in  another  State  to  the 
same  mentally  incompetent  person.  Therefore,  an  action 
will  not  lie  against  the  general  guardians  of  Edward  P. 
Ferry  or  against  Edward  P.  Ferry  personally  in  Utah  on 
an  alleged  judgment  obtained  against  him  personally  in  a 
proceeding  in  Michigan  in  which  a  guardian  ad  litem 
attempted  to  act  for  him  as  executor.  Vaughn  v,  Northup, 
15  Pet.  1 ;  Stacy  v.  Thrasher,  6  How.  44;  Johnson  v.  Powers, 
139  U.  S.  156;  Brmn  v.  Fletcher,  210  U.  S.  82;  Wilson  v. 
Hartford  Fire  Ins.  Co.,  164  Fed.  Rep.  817. 

Neither  the  probate  court  in  Michigan  nor  any  other 
court  has  power  to  create  a  guardian  ad  litem  for  a  non- 
resident incompetent  executor.  The  appointment  of  a 
guardian  ad  litem  can  be  made  only  where  the  proceeding 
is  against  an  infant  or  incompetent,  personally,  or  against 
his  individual  property,  and  then  only  after  first  having 
obtained  proper  service  of  process.  15  Enc.  of  Law,  2d 
ed.  2[  Chambers  v.  Jones,  72  Illinois,  275;  Good  v.  Narley, 
28-Iowa,  18S;  Frazier  v.  Parky,  1  Swan  (Tenn.),  76,  78; 
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Galpin  V.  Page,  18  Wall.  365;  Insurance  Co.  v.  Bangs,  103 
U.  S.  435. 

When  the  defendant  removed  from  Michigan  and  judi- 
cially was  declared  mentally  incompetent  by  the  Utah 
court  and  his  person  and  property  taken  into  the  custody 
of  that  court  under  general  guardianship  proceedings  there, 
his  office  as  executor  in  Michigan  became  vacant,  and  the 
probate  court  of  Michigan  lost  all  jurisdiction  whatever 
over  him.  It  could  not  proceed  to  settle  his  accounts 
as  executor,  even  for  unadministered  assets  of  his  father's 
estate.  Such  an  accounting  could  be  had  only  in  a  suit 
in  equity  in  which  the  defendant's  general  guardians  in 
Utah  would  be  given  their  day  in  court.  Biish  v.  Lindsey, 
44  Califomia,  121;  Famsworth  v.  OKphant,  19  Barb. 
(N.  Y.)  30;  Chaquette  v.  Ortet,  60  California,  594;  Re  AUgier, 
65  California,  228;  Reither  v.  Murdoch,  67  Pac.  Rep.  784; 
Prince  v.  Towns,  33  Fed.  Rep.  161;  Hoher  v.  Thomas,  61 
Atl.  Rep- 164;  Comp.  Laws  of  Michigan,  1897,  §§  650,  651, 
8697. 

In  the  instant  case  there  is  a  plain  and  adequate  remedy, 
and  the  law  allows  it.  The  residuary  distributees  of  the 
estate  of  William  M.  Ferry  never  have  been  prevented 
from  suing  Edward  P.  Ferry  in  an  action  for  an  equitable 
accounting  in  Utah  where  he  easily  can  be  f  oimd,  and  where 
his  representatives  stand  ready  to  respond  to  any  just 
demand  against  him.  SdUer  v.  WiUiamson,  2  N.  J.  Eq. 
480,  489;  BraUhwaite  v.  Harvey,  Note  to  27  L.  R.  A.  101; 
Rich  V.  Bellamy,  14  Florida,  537,  543;  Stilwell  v.  Car- 
penter, 59  N.  Y.  414, 425;  McNuUy  v.  Hurd,  72  N.  Y.  518. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  are  suits  brought  in  the  Circuit  Cowrt  for  the 
District  of  Utah-upk)n  decreesi  of  the  Probate  Court  of 
.Ottawa,  Michigan.  The  defendant  demurred  to  the  com- 
plaints, the  Circuit  Court  sustained  the  demurrers  and 
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gave  judgments  for  the  defendant,  and  these  judgmeats 
were  affirmed  by  the  Circuit  Court  of  Appeals.  175  Fed. 
Rep.  667.  Id.  681.  99  C.  C.  A.  221.  Id.  235.  A  short 
statement  of  the  facts  alleged  at  great  length  in  the  com- 
plaints will  be  enough. 

William  M.  Ferry  died  in  1867  domiciled  in  Ottawa 
County,  Michigan.  His  will  was  proved,  and  the  de- 
fendant, Edward  P.  Ferry,  was  appointed  executor  by 
the  Ottawa  Probate  Court,  qualified  and  entered  upon 
his  duties.  In  1878  he  removed  to  Utah  and  becoming 
incompetent  was  put  under  the  guardianship  of  two  sons, 
W.  Mont  Ferry  and  ?dward  S.  Ferry,  m  1892.  In  1903 
residuary  legatees  and  devisees  petitioned  the  Michigan 
Probate  Court  that  the  defendant  be  removed  from  his 
office  of  executor,  that  he  be  ordered  to  account  for  the 
unadministered  residue  of  the  estate  and  that  the  Michigan 
Trust  Company  be  apiibinted  administrator  de  bonis  non 
with  the  will  annexed.  Notice  of  the  petition  and  time  and 
place  of  the  hearing  was  given  by  publication  and  also 
was  given  to  the  defendant  and  his  guardians  personally 
in  Utah.  The  guardians  by  order  of  the  Utah  court 
appeared  and  asked  for  the  appointment  of  a  guardian  ad 
litem,  which  was  made,  and  an  answer  and  cross  petition 
pra}dng  for  affirmative  relief  were  filed.  Lawyers  were 
regained  and  paid  out  of  the  defendant's  estate  by  order 
of  the  Utah  court.  There  were  various  proceedings, 
the  end  of  which  was  that  the  {daintiff  was  appointed 
administrator. (ie  bonis  non,  the  cross  petition  was  denied, 
and  it  was  decreed  that  the  defendant  was  indebted  to 
the  estate  for  $1,220,473.41.  The  defendant  being  en- 
titled to  one-fourth  of  the  above  sum  as  residuary  legatee, 
he  was  declared  liable  for  $915,355.08  and  ordered  to 
pay  it  over  within  sixty  dajrs  to  the  Michigan  Trust  Com- 
pany. The  defendant  also  had  been  appointed  by  the 
same  court  executor  under  his  mother's  will  and  ^ter 
proceedings  like  those  that  we  have  described  was  de- 
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clared  liable  for  $16^458.81,  which  too  he  was  ordered 
to  pay  to  the  plaintiff  within  sixty  days. 

Ordinarily  jurisdiction  over  a  person  is  based  on  the 
power  of  the  sovereign  asserting  it  to  seize  that  person  and 
imprison  him  to  await  the  sovereign's  pleasm-e.  But 
when  that  power  exists  and  is  asserted  by  service  at  the 
beginning  of  a  cause,  or  if  the  party  submits  to  the  juris- 
diction in  whatever  form  may  be  required,  we  dispense 
with  the  necessity  of  maintaining  the  physical  power  and 
attribute  the  same  force  to  the  judgment  or  decree  whether 
the  party  remain  within  the  jurisdiction  or  not.  This  is 
one  of  the  decencies  of  civilization  that  no  one  would  dis- 
pute. It  applies  to  Article  IV,  §  1,  of  the  Constitution,  so 
that  if  a  judicial  proceeding  is  begun  with  jurisdiction 
over  the  person  of  the  party  concerned  it  is  within  the 
I)ower  of  a  State  to  bind  him  by  every  subsequent  order 
in  the  cause.  Nations  v.  Johnson,  24  How.  195,  203,  204. 
This  is  true  not  only  of  ordinary  actions  but  of  proceedings 
like  the  present.  It  is  within  the  power  of  a  State  to  make 
the  whole  administration  of  the  estate  a  single  proceeding, 
to  provide  that  one  who  has  undertaken  it  within  the 
jurisdiction  shall  be  subject  to  the  order  of  the  court  in 
the  matter  until  the  administration  is  closed  by  distribu- 
tion, and,  on  the  same  principle,  that  he  shall  be  required 
to  account  for  and  distribute  all  that  he  receives,  by  the 
order  of  the  Probate  Court. 

The  court  below,  admitting  the  power  of  the  Michigan 
court  to  adjudge  the  true  state  of  the  account  of  the 
assets  in  the  defendant's  hands  and  to  require  him  to 
transfer  them  to  his  successor,  denied  its  power  to  adjudge 
him  liable  for  assets  converted  to  his  own  use  and  to  decree 
that  he  should  pay  the  amount  from  his  own  property. 
We  beheve  that  this  is  the  law  in  some  of  the  States; 
Untied  States  y.  Walker,  109  U.  S.  258;  but  it  is  no  less 
well  established  in  many  that  an  executor  must  account 
for  all  the  property  that  has  come  to  his  hands,  and  the 
VOL.  ccxxvm — 2Z 
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proceedings  end  with  a  decree  that  he  pay  over  the  sum 
with  whidh  he  is  chargeable  either  to  his  successor  or  the 
ultimate  distributees,  such  a  decree  indeed  being  a  com 
dition  precedent  of  the  cumulative  remedy  on  the  bond. 
SUn-er  v.  SUrret,  6  Massachusetts,  390,  392,  393.  Cdh  v. 
Kempton,  154  Massachusetts,  266, 269.  Murray  v.  Woodj 
144  Massachusetts,  i95>  197.  Probate  Court  w.  Chapm, 
31  Vermont,  373,  376.  In  BeaU  v.  New  Mexico,  16  Wall. 
535,  540,  it  is  recognized  that  some  States  have  made  it 
the  duty  of  an  administrate  who  has  been  displaced  to 
account  to  the  administrator  (ie  bonis  non,  and  very  many 
decisions  to  that  effect  are  cited  correctly  in  2  Woemer, 
Adm.,  2d  ed.,  §  352,  p.  748.    Vide  id.,  §  536,  pp.  1181, 1182. 

As  there  can  be  no  doubt  of  the  power  of  the  States  to 
give  the  larger  scope  to  an  account,  which  indeed  is  not 
illogical  in  view  of  the  fuller  modem  development  of  the 
notion  that  an  executor  holds  all  the  assetis  in  a  fiduciary 
capacity,  the  only  question  in  aiiy  case  is  what  the  State 
has  -sieen  fit  to  do.  Upon  this  question  courts  of  other 
jiuisdictions  owe  great  deference  to  what  the  court  con- 
cerned has  done.  It  is  a  strong  thing  for  another  tribunal 
to  say  that  the  local  court  did  not  know  its  own  business 
under  its  own  laws.  Even  if  no  statute  or  decision  of  the 
Supreme  Coiui;  of  the  State  id  produced,  the  probability 
is  that  the  local  procedure  follows  the  traditions  of  the 
place.  Therefore  we  should  feel  bound  to  assume  that 
the  Michigan  decree  wajs  not  too  broad,  in  the  absence  of 
statute  or  decision  showing  that  it  was  wrong. 

But  unless  and  until  the  Supreme  Court  of  Michigan 
shall  decide  otherwise  we  are  of  opinion  that  the  Probate 
Court  was  right.  The  statutes  provide  for  charging  an 
executor  in  hi3  account  with  the  whole  of  the  goods  of  the 
deceased  that  come  to  his  possession  and  with  waste  in 
case  pf  neglect  to  pay  over  the  money  in  his  hands  or  of 
loss  to  the  persons  interested.  Liability  on  1;he  bond  is 
stated  as  alternative.     Compiled  Laws,  1897,  §§  9428, 


Digitized  by 


Google 


MICHIGAN  TRUST  CO.  v.  FERRY.  365 

228  U.S.  '     Opinion  of  the  Court. 

9435.  Compiled  Laws,  1857,  §§  2977,  2Si84.  It  is  said  by 
the  Supreme  Court  that  money  received  by  an  adminis- 
trator and  unjustifiably  paid  out  is  still  in  his  hands  in 
contemplation  of  law,  and  that  parties  interested  may 
surcharge  or  falsify  his  account,  HaJl  v.  Grotder,  25  Mich- 
igan, 428,  432,  436;  and  agam,  that  the  assets  of  an  estate 
are  not  regarded  as  administered  until  they  have  been 
collected  and  applied  as  required  by  law  or  the  will  of  the 
testator;  imtil  that  time  the  jurisdiction  of  the  Probate 
Court  remains.  Lafferty  v.  People^ a  Savings  Bank,  76 
Michigan,  35,  50.  See  farther  Stevens  v.  Ottawa  Probate 
Judge,  156  Michigan,  526,  533,  534,  arising  out  of  this 
case.  In  re  Saier's  Estate,  158  Michigan,  170,  173.  In 
short  Michigan  in  a  general  way  adopted  the  Massa- 
chusetts probate  system,  Campau  v.  GiUett,  1  Michigan, 
416,  417,  according  to  which  assets  are  not  administered 
by  being  converted  to  the  executor's  own  use,  but  must  be 
charged  to  him  in  his  account.  If  the  defendant  properly 
was  charged  in  his  accoimt  with  all  that  came  to  his 
hands  and  that  was  not  distributed  according  to  law,  it 
was  within  the  power  of  the  Probate  Court  to  order  him  to 
distribute  that  amount  or  to  pay  it  to  his  successor  in  the 
trust.  Lafferty  v.  People^ a  Savings  Bank,  76  Michigan,  35, 
71. 

It  follows  from  what  we  have  said  that  a  petition  to  the 
Probate  Court  that  the  defendant  be  ordered  to  account 
covered  all  his  receipts  as  executor  and  that  notice  of  the 
petition  was  notice  that  the  accounting  would  have  that 
scope.  The  decree  upon  the  accoimt  was  made  with  full 
jurisdiction  and  apart  from  the  insanity  of  the  accountant 
could  be  sued  upon,  Storer  v.  Storer,  6  Massachusetts,  390; 
Cobb  V.  Kerhpton,  154  Massachusetts,  266, 269,  and  was  en- 
titled to  full  faith  and  credit  elsewhere.  Fitzsimmons  v. 
Johnson,  90  Tennessee,  614, 428, 429, 433.  It  is  true  that  it 
could  not  be  enforced  in  Michigan  while  the  defendant  re- 
mained out  of  the  State.    But  while  the  want  of  power  to 
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enforce  a  judgment  or  decree  may  aflford  a  reason  against 
entertaining  jurisdiction,  Giles  v,  Harris^  189  U.  S.  475, 488, 
it  has  nothing  to  do  with  the  validity  of  a  decree  when 
made.  A  decree  in  equity  against  a  defendant  who  had  left 
the  State  after  service  upon  him  and  had  taken  all  his  prop- 
erty with  him  would  be  entitled  to  full  faith  and  credit 
where  he  was  found.  Tlie  judgment  of  a  court  'may  be 
complete  and  perfect  and  have  full  effect  independent  of 
the  right  to  issue  execution.'  Mills  v.  Duryee,  7  Cranch, 
481,  485.  Seq  Kimball  v.  'St.  Louis  &  San  Francisco  Ry. 
Co.,  157  Massachusetts,  7,  8. 

Jui'isdiction  is  power,  and  the  power  of  the  Michigan 
court  was  not  affected  by  the  insanity  of  Ferry.  The 
authority  of  the  State  to  remove  him  and  to  require  his 
account  to  be  settled  at  the  same  time  remained,  and 
therefore,  subject  to  any  restrictions  that  might  be  im- 
posed by  the  Fourteenth  Amendment,  it  was  for  the  State 
to  determine  how  he  should  be  represented  and  what  steps 
should  be  taken  to  protect  his  rights.  As  the  jurisdiction 
extended  only  to  the  cause  and  not  to  any  independent 
proceeding  for  guardianship,  the  orders  made  necessarily 
were  orders  in  the  cause.  'But  we  do  not  perceive  what 
more  could  have  been  done  to  secure  Ferry's  rights.  Still 
less  do  we  see  any  ground  for  declaring  the  decree  invalid 
because  of  the  Fourteenth  Amendment.  The  steps  taken 
were  concurred  in  by  the  only  courts  that  had  anything 
to  say  about  it,  the  Utah  court  that  controlled  his  person 
and  the  Michigan  court  that  controlled  the  causes  On  the 
whole  case  our  opinion  is  that  the  judgment  should  be 
reversed. 

Judgment  reversed. 

Mr.  Justice  McKenna  and  Mr.  Justice  Lamar  dis- 
sent. Mr.  Justice  Van  Devanter  took  no  part  in  the 
decision. 
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TEXAS  AND  PACIFIC  RAILWAY  COMPANY  v. 
STEWART. 

EBROB  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FIFTH 

CIRCUIT. 

No.  205.    Submitted  March  20,  1913.— Decided  April  21,  1913. 

A  charge  that  a  railway  ia  bound  to  use  ordinary  care  to  light  its  sta- 
tions and  approaches  for  the  reasonable  accommodation  of  pas- 
sengers is  not  erroneous  to  the  prejudice  of  the  railway  company. 

The  obligation  of  a  carrier  to  use  due  care  obtains  not  only  during 
carriage  of  passengers  but  while  they  sustain  that  relation  and  are 
performing  acts  fairly  attributable  thereto. 

Such  obligation  obtains  where,  as  in  this. case,  the  passenger  left  the 
car  of  a  train  before  it  had  started  and  after  considerable  delay,  to 
ascertain  whether  it  was  the  right  train,  no  one  apparently  being  in 
chiarge  who  could  give  the  information. 

Such  an  act  on  the  part  of  a  passenger  is  not  an  independent  cause 
which  relieves  the  carrier  as  being  a  new  and  proximate  cause  of  the 
accident.  Atchison,  Topeka  &  Santa  Fe  Ry.  v.  Calhoun,  213  U.  S. 
1,  distinguished. 

183  Fed.  Rep.  575,  affirmed. 

The  facts^  which  involve  the  liability  of  a  common 
carrier  for  injuries  sustained  by  a  passenger,  are  stated  in 
the  opinion. 

Mr.  W.  L.  Hall  and  Mr.  E.  H.  Prendergast  for  plainti£f 
in  eitor: 

By  the  evidence  in  the  case  there  is  no  negligence  of 
the  defendant  shown  that  was  the  proximate  cause  of  the 
injury. 

Even  if  the  steps  of  the  car  were  wet  and  slippery,  that 
would  be  the  direct  result  of  the  rain  and  not  on  account 
of  any  negligence  of  the  defendant.  If  there  was  negli- 
gence on  the  part  of  the  defendant,  it  was  not  the  direct 
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cause  of  the  injury,  but  plaintiflf's  own  voluntary  conduct 
intervened  and  became-  the  eflScient  cause.  Santa  Fe 
Railway  v.  Calhoun,  213  U.  S.  1;  Insurance  Co.  v.  Tweed, 
7  Wall.  44  and  52;  Santa  Fe  v.  Hodges,  24  S.  W.  Rep.  563. 

A  railway  company  does  not  have  to  furnish  assistance 
to  passengers  in  alighting  from  the  train.  Neil  v.  Kansas 
City  Ry.,  21  S.  W.  Rep.  3;  2  Shearman  &  Redfield  on 
Negligence,  4th  ed.,  §  510;  Cole  v.  German  Savings  Society, 
104  Fed.  Rep.  113. 

The  negligence  of  defendant  was  a9  to  an  independent 
nmtter.  Plaintiff  had  safely  passed  all  the  dangers  that 
might  have  caused  her  injury  which  grew  out  of  want 
of  lights;  she  had  successfully  gone  through  the  dark- 
ness to  a  place  of /safety  and  by  disregarding  the  advice 
of  her  escort  she  received  the  injury. 

Whi|e  the  railroad  company  owes  to  its  passengers 
A  very  high  degree  of  care,  this  high  degree  of  care  is 
imposed  on  the  carrier  during  the  time  the  passenger 
conunits  himself  into  the  keeping  of  the  carrier,  and  does 
not  apply  when  a'  passenger's  own  conduct  mingles  with 
the  cause  of  the  injury,  and  this  duty  to  observe  a  high 
degree  of  care  does  not  apply  to  the  mere  condition  of 
the  platform  and  station  grounds  which  are  but  a  passive 
instrument  in  use  by  the  carrier.  3  Thompson  on  Negli- 
gence, §§  2937,  2945,  3054. 

After  the  plaintiff  had  been  seated  in  the  car,  then  she 
was  not  expected  to  attempt  to  again  get  off  in  the  dark, 
and  when  she  was  injured  in  the  attempt  to  get  off  she 
cannot  hold  the  company  liable. 

When  the  plaintiff,  an  intended  passenger,  had  been 
safely  seated  in  the  coach,  on  the  proper  train,  and  was 
injured  in  attempting  to  leave  the  coach  because  she 
thought  it.  was  the  wrong  train^  on  a  dark  night  in  the 
rain,  the  want  of  suflScient  lights  on  the  station  grounds 
would  not  be  the  prpximate  cause  of  her  injury. 

There  was  no  neoessity  for  plaintiff  to  attempt  to  get 
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off  the  train  when  she  did  in  the  dark,  and  she  cannbt. 
recover  damages  for  injuries  received  in  that  attempt.    ' 
When  one  gets  on  the  train  he  is  supposed  to  do  so  for 
the  purpose  of  becoming  a  passenger,  and  the  servants 
may  assume  that  he  will  not  desire  to  get  off  at  once.    So 
held  where  one  person  assists  another  on  the  car  and  the^ 
train  starts  before  he  has  time  to  get  off.    See  57  TescQs, 
85,  Pennsylvania  Co.  v.  Marion/ 27  A.  4a^  Eng.  R.  R.  Gas. 
133;  2  Woods  on  Railway  Law,  1000;  Thompson  on  Pas. 
Cor.  209,  214;  Gwyn  v.  Cincinnati  R.  R.,  155  Fed.  Rep.  . 
91;  Railway  v.  Kellogg,  94  U.  S.  469. 

Mr.  S.  P.  Jones  for  defendants  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  was  begun  by  Mrs.  Dora  E.  Mayer,  since 
deceased,  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  by  her  because  of  the  negligence  of  The 
Texas  and  Pacific  Railway  Company  in  failing  to  keep 
its  station  grounds  at  Marshall,  Texas,  properly  lighted 
when  Mrs.  Mayer  was  about  to  take  passage  upon  one  of 
its  trains.  Judgment  upon  verdict  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Texas,  to  which 
the  case  had  be^i  removed,  was  affirmed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit. 
The  case  is  brought  here  because  of  the  fact  that  the 
Railway  Company  was  organized  as  a  Federal  corporation. 

The  facts  disclosed  in  the  record  tend  to  show  that  Mrs. 
Mayer,  a  woman  about  fifty-nine  years  of  age,  desired 
to  travel  from  Marshall  to  New  Orleans,  Louisiana.  For 
that  purpose,  accompanied  by  a  young  man,  a,  relative, 
she  proceeded  to  the  station  in  the  former  city.  The  train 
left  late  at  night.  The  night  was  dark  and  rainy.  The 
station  at  Marshall  has  three  railway  tracks  adjoining  it. 
The  first  track,  nearest  to  the  depot,  was  imoccupied. 
Upon  the  second  a  train  was  standing,  bound  for  the  west. 
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the  opposite  direction  to  which  Mrs.  Mayer  expected  to 
travel.  The  train  for  New  Orleans  was  standing  upon  the 
third  track,  headed  toward  the  east,  consisting  of  an  ex- 
press car,  smoker,  chair  car  and  sleeper.  After  purchasing 
her  ticket  Mrs.  Mayer  and  her  companion  proceeded  to- 
ward the  eastbound  train  on  the  third  track,  passing 
aroimd  the  train  standing  nearer  the  station.  On  their 
way  they  met  some  one  with  a  lantern  and  were  told  to 
take  the  train  upon  the  third  track.  They  entered  the 
smoking  car.  There  was  no  one  in  charge  of  the  car, 
which  was  dimly  lighted,  and  the  testimony  tends  to 
show  that  Mra*  Mayer  becapie  apprehensive  that  she 
was  upon  the  wrong  car,  finding  after  ten  or  fifteen  min- 
utes that  no  other  persofi  entered  the  coach.  Her  escort 
assured  her  that  she  was  upon  the  right  train  and  left 
her  in  the  car,  going  out  of  the  smoker  with  a  view  to 
ascertaining  whether  the  chair  car  was  open.  Mrs.  Mayer 
testified: "  I  became  fearful  that  I  was  on  the  wrong  coach, 
as  no  else  entered  the  same,  and  I  left  it  to  find  out  as 
to  whether  it  was  the  right  car  or  not.  .  .  .  I  went 
to  the  door  and  saw  that  it  was  all  in  darkness,  and  I 
wanted  to  go  and  I  held  on  to  the  door  frame  to  try  to 
reach  the  steps  of  the  car  with  my  feet,  and  in  reaching 
for  them  I  went  on  too  far  and  slipped  and  fell  to  the 
ground."    She  was  severely  injured. 

There  was  testimony  tending  to  show  that  the  station 
was  improperly  lighted,  and,  as  upon  writ  of  error  the 
facts  tending  to  support  the  judgment  must  be  considered 
in  their  most  favorable  aspect  in  that  regard,  we  must 
give  due  weight  to  the  testimony  oflfered  to  establish 
that  the  illumination  was  so  deficient  at  this  point  as  to 
make  it  very  diflScult  to  recognize  the  coimtenanee  of  a 
person  more  than  ten  or  twelve  feet  away,  and  that,  when 
the  train  was  on  the  second  track,  as  in  this  instance,  in 
the  vicinity  where  Mrs.  Mayer  fell,  the  door  and  steps 
of  the  car  were  insufficiently  lighted.     The  court  sub- 
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mitted  the  question  to  the  jury  upon  a  charge  whidi  left 
to  them  the  issue  of  negligence  in  the  failure  of  the  Rail- 
way Company  to  use  ordinary  cai-e  to  provide  suflScient 
lights.    In  this  respect  the  court  told  the  jury: 

"Upon  that  subject  you  are  instructed  that  after  the 
plaintiff  purchased  her  ticket  and  went  to  the  car  for  the 
purpose  of  taking  passage  for  New  Orleans,  the  relation 
of  passenger  existed  between  her  and  the  defendant  rail- 
road company,  and  the  duty  of  the  defendant  to  her  was 
that  of  exercising  ordinary  care  in  having  proper  lights 
for  the  guidance  of  those  desiring  to  take  passage  on  its 
train,  or,  if  necessary  [ity]  demanded  it,  to  get  off  the  train. 
By  ordinary  care  is  meant  that  degree  of  care  and  caution 
that  a  man  of  ordinary  prudence  and  ordinary  caution 
would  exercise  under  the  same  or  similar  circumstances. 
Therefore,  in  this  case  determine  whether  or  not  the  de- 
fendant had  provided  lights  such  as  a  man  of  ordinary 
prudence  and  caution  imder  the  circumstances  would 
have  provided.  If  you  find  from  the  evidence  that  the 
railway  had  provided  such  lights,  you  need  not  pursue 
your  inquiry  further,  but  return  a  verdict  for  the  de- 
fendant. But,  if  you  find  from  the  evidence  that  the 
lights  that  the  defendant  had  furnished  were  not  such  as 
a  man  of  ordinary  care  and  ordinary  prudence,  imder 
the  circumstances  would  have  furnished,  then  you  are 
instructed  to  determine  the  further  question  in  regard  to 
Mrs.  Mayer's  injuries  and  how  they  occurred."  And 
the  court  also  charged  the  jury  that  if  it  believed  that 
Mrs.  Mayer  thought  that  she  was  on  the  wrong  train 
and  attempted  to  get  oflf  the  train  to  ascertain  that  fact 
definitely  before  leaving  the  station,  her  relation  to  the 
Railway  Company  continued  to  be  that  of  a  passenger. 

The  court  further  instructed  the  jury  that  if  it  foimd 
that  the  Railway  Company  was  negligent  in  the  respect 
mentioned,  it  should  further  determine  whether  Mrs. 
Mayer  was  guilty  of  contributory  negligence  in  attempting 
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to  alight  from  the  car  under  the  circumstances  shown,  and 
that  to  render  a  verdict  for  the  plaintiff  the  jury  must  find 
from  the  evidence  that  the  Railway  Company  had  not  used 
ordinary  care  in  providing  lights  and  that  the  plaintiff  in 
attempting  to  descend  from  the  car  had  used  ordinary 
care  under  the  circumstances  and  that  her  injury  was 
solely  due  to  the  want  of  ordinary  care  upon  the  Railway 
Company's  part  in  failing  to  provide  proper  lights. 

The  charge  that  a  railway  company  is  bound  to  use 
ordinary  care  to  light  its  stations  and  approaches  for  the 
reasonable  accommodation  of  passengers,  so  that  they  or 
those  intending  to  become  such  may  enter  upon  and  de- 
part from  trains  with  reasonable  safety,  was  as  favorable 
as  the  defendant  could  ask.  Alabama  G.  S.  Ry.  Co.  v. 
Coggins,  32  C.  C.  A.  1;  S.  C,  88  Fed.  Rep.  455.  The 
obligation  to  use  due  care  obtains  not  only  while  the  pas- 
sengers are  being  carried  on  the  train,  but  while  they  sus- 
tain the  relation  of  passengers  and  are  performing  acts 
reasonably  and  fairly  attributable  to  that  relation,  such 
as  leaving  the  train  for  refreshment,  for  the  sending  of 
telegrams,  for  the  taking  of  exercise  and  the  like.  Alabama 
G.  S.  Ry.  Co.  V.  Coggins,  supra,  and  cases  therein  cited. 

We  see  no  reason  to  disagree  with  the  court  below  in  its 
chat^ge  with  reference  to  contributory  negligence.  In 
view  of  the  fact  that  no  one  was  in  charge  of  the  train  and 
that  nobody  came  into  the  car  after  Mrs.  Mayer  had 
been  there  some  ten  or  fifteen  minutes,  it  was  not  an  un- 
usual or  improper  thing  that  she,  an  elderly  woman,  under 
such  circiunstances,  should  wish  to  learn  for  herself  whether 
or  not  she  had  taken  the  right  train  or  car  for  transporta- 
tion upon  her  intended  journey. 

Nor  do  we  think  there  is  force  in  the  contention  that, 
Mrs.  Mayer  being  once  safely  on  the  train,  her  own  con- 
duct in  undertaking  to  leave  it  was  the  intervention  of  a 
new  and  proximate  cause  of  the  injury,  which  alone  re- 
sulted in  her  misfortune  and  of  which  she  cannot  complain, 
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for  tliis  argument,  like  the  other,  proceeds  upon  the  as- 
sumption that,  she  having  once  safely  become  a  passeng^, 
the  Railway  Company  owed  her  no  further  duty.  As  we 
have  said,  Mrs.  Mayer's  conduct,  because  of  her  anxiety 
and  desire  to  be  s\u*e  that  she  was  upon  the  right  train, 
did  not,  in  our  view,  of  itself  absolve  the  Railway  Company 
from  its  duty  to  her  as  a  passenger.  True  it  is  that  a  new 
cause,  sufficient  to  produce  the  injury,  may,  after  the 
negligence  which  is  the  basis  of  recovery  has  occurred, 
intervene  imder  such  circumstances  as  to  relieve  from 
liability  the  one  responsible  for  the  original  wrong.  In 
such  cases,  however,  there  must  be  the  intervention  of  a 
new  and  independent  cause  between  the  wrong  and  the 
injury.  MilwavJcee  &  St.  P.  Railway  Co.  v.  Kellogg,  94 
U.  S.  469,  475.  The  doctrine  finds  apt  illustration  in  the 
case  of  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Calhoun, 
213  U.  S.  1,  where  a  child  had  been  safely  handed  to  a 
person  standing  on  the  depot  platform  at  which  the  pas- 
senger with  the  child  wished  to  alight;  the  train  started, 
and  the  third  person  attempted  to  place  the  child  back 
upon  the  train  while  in  motion.  The  child  was  severely 
injured.  It  appeared,  it  will  be  observed,  that  the  child 
had  been  safely  deposited  at  the  station  and  that  the  act 
of  the  third  person  in  trying  to  put  the  child  upon  the 
train  was  the  intervening  cause  which  rendered  the  negli- 
gence in  failing  to  stop  the  train  or  to  assist  the  child 
therefrom  at  the  proper  station  no  longer  a  proper  groimd 
of  recovery.  Assuming,  as  we  think  we  must,  that  Mrs. 
Mayer  was  acting  within  her  rights  as  a  passenger  in 
imdertaking  to  assure  herself  that  she  was  upon  the  right 
train,  we  think  the  mere  fact  that  she  proceeded  in  the 
manner  stated  was  not  of  itself  the  intervention  of  another 
and  independent  cause  itself  productive  of  the  injury. 

Upon  the  whole  record,  we  find  no  reason  to  reverse  the 
judgment  and  it  is  therefore 

Affirmed. 
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SLOCUM  V.  NEW  YORK  LIFE  INSURANCE  CO. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
TfflRD   CIRCUIT. 

No.  20.    Argued  April  26,  1912.— Decided  April  21,  1913. 

Where  a  life  insurance  policy  plainly  provides  for  payment  of  the 
stipulated  premium  within  a  specified  period  of  grace  after  the  due 
day  and  as  plainly  excludes  any  idea  of  partial  payments  distributed 
between  the  premiimi  dates,  the  insured  gains  nothing  by  giving 
an  agent  a  portion  of  tlie  premium  in  the  absence  of  authority  given 
him  by  the  company  to  accept  it. 

One  dealing  with  an  agent  knowing  that  his  authority  is  limited  and 
that  his  acts  transcend  the  limits  cannot  hold  the  principal. 

Where  there  is  a  method  for  extending  payment  of  premiums  which 
is  known  to  the  insured,  who  also  knows  that  the  agent  has  no  power 
to  extend  on  any  other  terms,  the  insured  takes  nothing  by  an 
attempt  to  extend  in  a  different  manner  in  which  an  element  of 
substance  in  the  prescribed  method  is  omitted. 

The  temporary  retention  by  an  insurance  company  of  a  partial  pay- 
ment of  a  premium  subject  to  the  direction  of  the  insured,  hdd, 
under  the  circumstances  of  this  case,  not  to  constitute  a  waiver  of 
full  and  timely  payment. 

The  Federal  courts  cannot  follow  state  ^tutes  or  practice  in  opposi- 
tion to  a  provision  of  the  Federal  Constitution. 

While  the  Seventh  Amendment  is  not  applicable  to  proceedings  in  the 
courts  of  the  several  States,  it  is  controlling  in  the  Federal  courts, 
and,  although  under  the  practice  of  the  State  a  judgment  may  be 
entered  on  the  evidence  rwn  obstante  veredicto y  the  Federal  court  may 
not  do  so  but  must  order  a  new  trial  where  the  evidence  does  not 
sustain  the  verdict. 

The  Constitution  as  originally  adopted  conferred  upon  this  court 
appellate  jurisdiction  both  as  to  law  and  fact  subject  to  exceptions 
and  regulations  prescribed  by  Congress;  but  this,  as  well  as  the 
jurisdiction  of  the  other  Federal  courts,  was  subsequently  restricted 
by  the  Sevcntli  Amendment  so  far  as  actions  at  law  are  concerned. 

The  power  of  a  Federal  court  to  reexamine  issues  of  fact  tried  by  a  jury 
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must  undo*  the  Seventh  Am^dment  be  tested  by  the  rales  of  the 
common  law. 

Under  the  rules  of  the  common  law  an  appellate  court  may  set  aside  a 
verdict  for  error  of  law  in  the  proceedings  and  order  a  new  trial  but 
it  may  not  itself  determine  the  issues  oif  fact. 

Under  the  rules  of  the  common  law  when  the  court  sets  aside  a  verdict 
there  arises  the  same  right  of  trial  byjpry  as  in  the  first  instance. 

In  the  trial  by  jury,  the  ri^t  to  which  is^eciu^  by  the  Seventh  Amend- 
ment, both  the  court  and  the  jury  iire  essential  factors. 

Whether  the  facts  are  difficult  or  easy  of  ascertainment  is  immaterial, 
the  guaranty  of  the  Seventh  Amendment  operates  to  require  the 
issues  to  be  settled  by  the  verdict  of  a  jury  unless  the  right  thereto 
be  waived. 

The  rules  of  the  common  law  in  respect  to  demurrers  to  evidence  and 
non-suits  furnish  no  warrant  for  a  Federal  court  setting  aside  a 
verdict  and  rendering  judgment  on  the  evidence  without  a  new  trial. 

Nothing  in  Central  Transportation  Co,  v.  PuUman^s  Palace  Car  Co,,  139 
U.  S.  24,  or  Coughran  v.  Bigelow,  164  U.  S.  301,  tends  to  show  that 
a  Federal  court  has  power  to  reexamine,  otherwise  than  according 
•to  the  rules  of  the  common  law,  issues  of  fact  which  have  been  deter- 
mined by  the  verdict  of  a  jury. 

The  terms  of  the  Seventh  Amendment  and  the  circumstances  of  its 
adoption  show  that  one  of  its  purposes  was  to  require  adherence  to 
the  rule  of  the  common  law  that  a  verdict  cannot  be  disturbed  for 
an  error  of  law  occurring  on  the  trial  without  awarding  a  new  trial. 

The  right  to  a  new  trial  on  the  vacation  of  a  favorable  verdict  in  a  case 
of  this  nature  is  a  matter  of  substance  and  not  of  form. 

In  this  case  the  Circuit  Court  of  Appeals  properly  reversed  a  judgment 
on  a  general  verdict  for  the  plaintifif  on  the  ground  that  the  defend- 
ant's request  for  a  directed  verdict  should  have  been  granted  by  the 
trial  court;  but,  under  the  Seventh  Amendment,  the  only  course 
was  to  order  a  new  trial,  and  as  the  judgment  of  the  Ch-cuit  Court 
of  Appeals  directing  a  judgment  to  be  entered  for  defendant  not- 
withstanding the  verdict  for  the  plaintiff  violated  that  amendment, 
the  action  of  the  Circuit  Court  of  Appeals  is  modified  by  substituting 
for  such  direction  a  direction  for  a  new  triaL 

177  Fed.  Rep.  842,  reversed. 

The  facts,,  which  mvolve  the  construction  of  a  life 
insurance  policy  and  whether  it  had  expired  by  reason  of 
non-payment  of  ptemium  and  also  the  power  of  the  Cir- 
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cuit  Court, of  Appeals  under  the  Seventh  Amendment  to 
reverse  a  judgment  entered  on  a  verdict  of  a  jury  and 
direct  judgment  for  the  other  party,  in  conformity  with  a 
state  practice,  are  stated  in  the  opinion. 

A(r,  George  E.  Shaw,  with  whom  Mr.  Daniel  B.  Hender- 
son was  on  the  brief,  for  petitioner. 

Mr.  James  H.  Mcintosh,  with  whom  Mr.  George  B. 
Gordon  was  on  the  brief,  for  respondent. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  the  Circuit  Court  for  thig  Western 
District  of  Pennsylvania  on  a  policy  of  insurance  on  the 
hfe  of  Alexander  W.  Slocum,  The  policy  was  for  $20,000, 
was  an  ordinary  life  contract  on  the  20-year  accumulation 
plan,  was  payable  to  the  executors,  adnainistrators  or 
assigns  of  the  insured,  became  effective  November  27, 
1899,  and  called  for  the  pajrment  of  a  premium  of  $579.00 
on  each  anniversary  of  that  date.  It  made  provision  for 
ilaterest-bearing  loans  by  the  company  to  the  insured 
on  terms  stated,  and  also  contained  the  following  stip- 
ulations: 

'^This  policy  is  automcUicaUy  rum-forfeitable  from  date 
of  issiie,  as  follows: 

"  First.  If  any  premimn  is  not  duly  paid,  and  if  there  is 
ito  indebtedness  to  the  Company,  this  policy  will  be  en- 
dorsed for  the  amount  of  paid-up  insurance  specified  in 
the  table  on  the  second  page  hereof,  on  written  request 
therefor  within  six  months  from  the  date  to  which  pre- 
miums were  duly  paid.  If  no  such  request  is  made, -the 
insurance  will  automatically  continue  from  said  date  for 
$20,000  for  the  term  specified  in  said  table  and  no  longer. 

'*  Second.  If  any  premium  or  interest  is  not  duly  paid, 
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and  if  there  is  an  indebtedness  to  the  Company,  this 
policy  will  be  endorsed  for  such  amount  of  paid-up  in- 
surance as  any  excess  of  the  reserve  held  by  the  Company 
over  such  indebtedness  will  purchase  according  to  the 
Company's  present  published  table  of  single  premimns^ 
on  written  request  therefor  within  six  months  from  the 
date  to  which  premiums  were  duly  paid.  If  no  such  re- 
quest for  paid-up  insurance  is  made,  the  net  amount 
that  would  have  been  payable  as  a  death  claim  on  the 
date  to  which  premiimis  were  duly  paid  will  automatically 
continue  as  term  insurance  from  such  date,  for  such  time 
as  said  excess  of  the  reserve  will  purchase  according  to 
the  Company's  present  published  table  of  single  pre- 
miums for  term  insurance,  and  no  longer. 

'  *  Grace  in  Payment  of  Premiums. — A  grace  of  one  month, 
during  which  the  policy  remains  in  full  force,  will  be  al- 
lowed in  payment  of  all  premiums  except  the  first,  sub- 
ject to  an  interest  charge  at  the  rate  of  five  per  cent, 
per  annum. 

^^  General  Provisions. — (1)  Only  the  President,  a  Vice- 
President,  the  Actuary  or  thfe  Secretary  has  power  in  be- 
half of  the  Company  to  make  or  modify  this  or  any  con- 
tract of  insurance  or  to  extend  the  time  for  paying  any 
premium,  and  the  Company  shall  not  be  bound  by  any 
promise  or  representation  heretofore  or  hereafter  given 
by  any  person  other  than  the  above.  (2)  Premiums  are 
due  and  payable  at  the  Home  Office,  imless  otherwise 
agreed  in  writing,  but  may  be  paid  to  an  agent  producing 
receipts  signed  by  one  of  the  above-named  officers  and 
countersigned  by  the  agent.  If  any  premium  is  not  paid 
on  or  before  the  day  wh6n  due,  or  within  the  month  of 
grace,  the  liability  of  the  Company  shall  be  only  as  here- 
inbefore provided  for  such  case." 

The  insured  died  December  31, 1907,  and  the  action  was 
brought  by  his  executrix.  In  the  plaintifif's  statement  of 
claim  recovery  was  sought  upon  two  grounds:  First,  that 
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all  premiums  prior  to  the  one  of  November  27,  1907,  had 
been  duly  paid;  that  the  premium  of  that  date  had  been 
adequately  adjusted  on  December  27,  1907,  the  last  day 
of  grace,  by  an  agreement  between  the  insured's  wife, 
acting  in  his  behalf,  and  a  duly  authorized  agent  of  the 
company,  whereby  the  wife  made,  and  the  agent  accepted, 
a  pajrment  of  $264.20,  which  was  to  carry  the  policy  along 
until  May  27,  1908,  and  whereby  the  agent  was  to  ac- 
cept from  the  insured  a  '*blue  note"  for  $434.00,  payable 
May  27,  1908,  as  covering  the  balance  of  the  premium; 
and  that  the  company  had  adopted  and  confinned  the 
acts  of  its  agent  in  that  regard;  second,  that,  independently 
of  the  adjustment  of  that  premium,  the  company  on 
November  27, 1907,  held  a  reserve  on  the  policy  sufficiently 
exceeding  any  indebtedness  of  the  insured  to  the  company 
to  continue  the  policy  in  force,  imder  the  latter  part  of 
the  automatic  non-forfeiture  provision  before  quoted, 
beyond  the  date  of  his  death,  and  that  in  consequence  of 
this  the  policy  was  in  full  force  when  he  died.  The  com- 
pany entered  a  plea  of  non-assumpsit  and  also  filed  an 
affidavit  of  defense  denying  the  alleged  adjustment  of 
the  premium  of  November  27,  1907,  as  also  the  existence 
of  any  reserve  on  the  policy  in  excess  of  the  indebtedness 
of  the  insured  to  the  company,  and  otherwise  adequately 
setting  up  the  defenses  presently  to  be  noticed.  The  issues 
so  presented  were  tried  before  the  court  and  a  jury.  At 
the  conclusion  of  all  the  evidence,  the  defendant  requested 
the  court  to  direct  a  verdict  in  its  favor,  which  the  court 
declined  to  do,  and  the  company  excepted.  A  general 
verdict  for  the  plaintiff  was  returned,  assessing  the  re- 
covery at  $18,224.02,-  which  sum  was  ascertained  by  de- 
ducting from  the  amount  of  the  policy  a  loan  of  $2,360.00 
from  the  company  to  the  insured  and  $434.00,  the  amount 
of  the  intended  blue  note,  and  then  allowing  interest  on 
the  remainder  from  the  date  when  proofs  of  death  were 
submitted  to  the  company  to  the  date  of  the  verdict. 
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The  company  moved  for  judgment  in  its  favor  on  the 
evidence  notwithstanding  the  verdict,  but  the  motion 
was  denied,  the  company  excepting,  and  judgment  was 
entered  for  the  plainti£f.  A  bill  of  exceptions,  embodying 
all  the  evidence  with  the  rulings  and  exceptions,  was 
seasonably  presented  and  allowed,  and  the  case  was  taken 
on  writ  of  error  to  the  Circuit  Court  of  Appeals,  where 
error  was  assigned  on  the  refusal  to  direct  a  verdict  for 
the  defendant  and  on  the  denial  of  the  motion  for  judg- 
ment notwithstanding  the  verdict.  That  court  reversed 
the  judgment  with  a  direction  to  sustain  the  latter  motion, 
on  the  ground  that  the  evidence  did  not  legally  admit  of 
the  conclusion  that  the  poUcy  was  a  subsisting  contract 
of  insurance  at  the  date  of  the  insured's  death.  177  Fed. 
Rep.  842.    A  writ  of  certiorari  then  brought  the  case  here. 

The  questions  now  to  be  considered  are,  first,  whether 
the  Circuit  Court  of  Appeals  erred  in  reversing  the  judg- 
ment, and,  second,  if  it  did  not  err  in  that  regard,  whether 
it  should  have  awarded  a  new  trial  instead  of  directing 
a  judgment  for  the  defendant  on  the  evidence  notwith- 
standing the  verdict  for  the  plaintiff. 

As  a  preliminary  to  the  consideration  of  the  first  ques- 
tion it  may  be  well  to  repeat  what  this  court  often  has  said, 
that  when,  on  the  trial  of  the  issues  of  fact  in  an  action  at 
law  before  a  Federal  court  and  a  jury,  the  evidence,  with 
all  the  inferences  that  justifiably  could  be  drawn  from  it, 
does  not  constitute  a  sufficient  basis  for  a  verdict  for 
the  plaintiff  or  the  defendant,  as  the  case  may  be,  so  that 
such  a  verdict,  if  returned,  would  have  to  be  set  aside,  the 
court  may  and  should  direct  a  verdict  for  the  other  party. 
RandaU  v.  BaUimare  &  Ohio  Railroad  Co.,  109  U.  S.  478; 
Delaware  &c.  Railroad  Co.  v.  Converse,  139  U.  S.  469; 
Southern  Pacific  Co.  y.  Pool,  160  U.  S.  438;  Patton  v. 
Texas  &  Pacific  Railway  Co.,  179  U.  S.  658.  The  recog- 
nized mode  of  invoking  the  application  of  this  rule  is  by 
preferring,  at  the  conclusion  of  the  evidence,  a  request  for 
VOT,.  rrxxvTii — 24 
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a  directed  verdict,  and  the  ruling  on  such  a  request  is 
subject  to  reexamination  and  approval  or  disapproval  on 
writ  of  error  in  like  circumstances  and  in  like  manner  as 
are  other  rulings  in  matter  of  law  during  the  couiBe  of  the 
trial. 

The  case  made  by  the  evidence,  in  that  view  of  it  which 
is  most  favorable  to  the  plainti£f,  was  as  follows: 

The  plaintifif's  right  to  recover  if  the  policy  was  a  sub- 
sisting contract  of  insurance  at  the  date  of  the  insured's 
death,  and  the  latter's  compliance  with  the  terms  and 
conditions  of  the  policy  other  than  the  payment  of  the 
premium  of  November  27,  1907,  were  conceded.  The 
month  of  grace  allowed  for  the  pajrment  of  that  premium 
expired  four  days  before  the  insured  died.  He  had  been 
seasonably  and  regularly  notified  of  the  time  when  the 
premium  would  fall  due  and  of  the  consequences  which 
would  follow  a  default  in  its  payment.  But  it  had  not 
been  paid  or  adjusted,  unless  a  payment  or  adjustment 
was  effected  by  the  negotiations  and  transactions  presently 
to  be  recited. 

When  the  premium  fell  due  the  insured  was  indebted 
to  the  company  in  the  sum  of  $2,360.00  for  njoney  there- 
tofore borrowed  imder  the  policy,  and  that  sum  repre- 
sented the  full  amount  of  the  reserve  on  the  policy.  If 
there  had  been  no  loan  the  automatic  non-forfeiture 
provision  before  quoted  and  the  reserve  would  have  en- 
titled the  insured,  if  he  so  elected,  to  a  paid-up  insurance 
of  $4,000.00  for  the  full  period  of  his  life,  and  in  the 
absence  of  such  an  election  would  have  operated  to  con- 
tinue the  policy  in  force  for  the  full  sum  of  $20,000.00 
for  a  period  of  seven  years  and  seven  months,  without 
payment  of  further  premiums.  But  as  the  insured  had 
borrowed  the  full  amount  of  the  reserve,  there  was  no 
excess  applicable  to  a  continuance  of  the  insurance  in 
either  mode.  Thus  the  policy  expired  according  to  its 
own  terms  before  the  death  of  the  insured,  unless  a  pay- 
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ment  or  adjustment  of  the  premium  of  November  27, 1907, 
was  effected  in  the  manner  ab'eady  suggested. 

While  the  policy  provided  that  only  the  president,  a 
vice-president,  the  actuary  or  thfe  secretary  of  the  com- 
pany had  power  in  its  behalf  to  modify  the  terms  of  that 
or  any  other  policy  or  to  extend  the  time  for  paying  any 
premium,  the  company  had  qualified  this  provision  by 
adopting  a  plan  of  adjusting  the  payment  of  premiums 
whereby  its  agents  were  authorized  to  accept  from  an 
insured  less  than  the  full  amount  in  cash  if  accompanied 
by  a  "  blue  note  "  for  the  balance.  Notes  of  this  type  were 
distributed  by  the  company  and  contained  stipulations 
upon  which  its  consent  to  the  adjustment  was  conditioned 
and  to  which  the  insured  would  necessarily  assent  by 
signing  the  note.  The  agent  at  Pittsburgh,  to  whom  the 
earlier  premiums  on  this  poUcy  were  paid,  was  authorized 
to  make  adjustments  conformably  to  this  plan,  but,  like 
other  agents,  he  could  not  accept  a  partial  payment  or 
grant  an  extension  of  time  for  the  balance  unless  the  blue 
note  was  given,  nor,  so  far  as  appeared,  had  anything  been 
done  which  was  calculated  to  engender  the  belief  that  he 
could  do  so.  He  repeatedly  had  accepted  payment  in 
cash  of  part  of  a  premium  and  extended  the  time  for 
paying  the  remainder,  but  this  was  done  only  where  the 
policy  holder  had  given  a  note  of  the  prescribed  type 
embodying  the  terms  on  which  the  company's  assent 
depended.  The  practice  in  this  regard  was  known  to  the 
insiu^  and  his  wife,  for  they  had  secured  three  or  four 
such  adjustments  in  connection  with  this  policy  before 
1907,  the  insured  being  required  in  each  instance  to 
execute  such  a  note. 

On  the  day  before  the  premium  of  November  27,  1907, 
fell  due,  the  wife  of  the  insured,  acting  in  his  behalf,  called 
at  the  agent's  office  and  made  inquiry  respecting  the 
easiest  method  of  adjusting  the  premiiun,  explaining  at 
the  time  that  the  insured  was  short  of  ready  money.    The 
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ageitt  suggested  two  possible  methods  and  outlined  them 
upon  memoranda  which  she  took  away  to  show  to  the 
insiu-ed.  The  first  method  has  no  bearing  here,  '*By  the 
other  method,"  as  is  said  in  the  brief  for  the  plaintiff, 
''it  was  represented  that  if  she  [meaning  the  insured] 
paid  $26^.20  in  cash  and  gave  a  blue-note  contract  for 
$434.00,  payable  in  six  months,  the  insurance  would  be 
continued  for  a  period  of  six  months,  and  if  the  note  was 
paid  when  due,  the  insurance  would  be  continued  for  the 
remainder  of  the  year."  The  aggregate  of  these  sums 
represented  the  premium  on  the  policy  and  the  interest  on 
the  loan,  settlement  of  both  being  essential  to  a  continu- 
ance of  the  policy.  On  the  last  day  of  grace,  December  27, 
1907,  the  wife  returned  to  the  agent's  office  with  a  check 
for  $264.20,  payable  to  her  order  and  by  her  endorsed  to 
the  company.  Of  what  then  occurred  she  testified:." I 
gave  him  [the  agent]  the  check  for  $264.20,  and  he  handed 
me  the  blue  note  and  another  paper  in  an  envelope,  and 
he  said  that  the  note  must  be  signed,  and  I  must  return 
it.  I  told  him  Mr.  Slociun  was  ill,  and  it  might  be  several 
days  before  I  could  send  it  back,  and  he  said  that  would 
be  all  right,  'Mail  it  as  soon  as  you  can.'"  She  took  the 
blue  note  home  with  her  intending  to  get  it  signed,  but 
found  the  insured  too  ill  to  give  it  attention.  He  died 
four  days  later  without  having  signed  it.  The  agent  did 
not  give  a  receipt  for  the  $264.20,  nor  was  one  requested. 
In  1905  that  year's  premium  was  adjusted  by  a  partial 
payment  in  cash  and  the  giving  of  a  blue  note  for  the 
balance,  and  when  the  adjustment  was  completed  the 
agent  gave  a  single  receipt  for  both  the  cash  and  the  note 
and  in  the  receipt  recited  the  terms  upon  which  the  adjust- 
ment was  made,  as  was  done  in  the  note. 

In  1906  the  insured  had  notified  the  company  that  his 
postoffice  address  was  Houston,  Texas,  and  that  fact 
carried  matters  pertaining  to  his  policy  to  the  com- 
pany's St.  Louis  agency.  -It  was  from  that  agency  that  he 
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received  the  notice  calling  for  the  payment  of  the  premium 
of  November  27,  1907.  On  January  6,  1908,  the  agent  at 
St.  Louis,  not  knowing  of  the  insured's  death,  wrote  to 
him  acknowledging  receipt  of  the  check  for  $264.20 
handed  to  the  agent  at  Pittsburgh  (the  letter  inaccurately 
stated  the  amount)  and  saying:  ''Pending  the  return  by 
you  of  the  note  contract,  properly  signed,  your  remittance 
is  held  subject  to  your  order."  The  check  was  then  de- 
posited in  a  St.  Louis  bank  to  the  credit  of  the  company, 
and  the  latter  carried  the  amount  in  a  suspense  account 
awaiting  directions  from  the  insured. 

Subsequently  the  plaintiff  tendered  to  the  company  the 
amount  for  which  the  blue  note  was -to  have  been  given, 
and  the  company  tendered  to  the  plaintiff  the  amount 
of  the  check,  both  tenders  being  refused. 

The  material  portion  of  the  agreement  set  forth  in  the 
proposed  blue  note,  which  was  to  have  been  signed  by  the 
insured  and  returned  to  the  company's  agent,  is  as  follows: 

"This  note  is  accepted  by  said  CJompany  at  the  request 
of  the  maker,  together  with  One  hundred  forty-five  and 
60-100  Dollars  *  in  cash,  on  the  following  express  agree- 
ment: That  although  no  part  of  the  premium  due  on  the 
27th  day  of  Nov.  1907,  under  Policy  No.  3,011,158  issued 
by  said  Company  on  the  life  of  A.  W.  Slociun  has  been 
paid,  the  insurance  thereunder  shall  be  continued  in  force 
until  midnight  of  the  due  date  of  said  note;  that  if  this 
note  is  paid  on  or  before  the  date  it  becomes  due,  such 
payment,  together  with  said  cash,  will  then  be  accepted  by 
said  Company  as  payment  of  said  premium,  and  all  rights 
under  said  policy  shall  thereupon  be  the  same  as  if  said 
premium  had  been  paid  when  due;  that  if  this  note  is  not 
paid  on  or  before  the  day  it  becomes  due,  it  shall  thereupon 
automatically  cease  to  be  a  claim  against  the  maker,  and 

>  The  remaining  portion  of  tlie  check  represented  interest  on  the  loan 
made  under  tlie  policy. 
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said  Company  shall  retain  said  cash  as  part  compensation 
for  the  rights  and  privileges  hereby  granted,  and  all  rights 
under  said  policy  shall  be  the  same  as  if  said  cash  had  not 
been  paid  nor  this  agreement  made." 
.  The  Circuit  Court  of  Appeals  was  of  opinion  that  the 
evidence  conclusively  established  that  there  was  no  excess 
of  reserve  on  the  policy  applicable  to  a  continuance  of  the 
insurance  after  the  premium  of  November  27,  1907,  fell 
due,  and  we  fully  concur  in  that  conclusion.  Indeed,  its 
correctness  is  practically  conceded  by  counsel  for  the 
plaintiff.  That  court  also  was  of  opinion  that  the  evidence 
afforded  no  basis  for  a  finding  that  that  pregiium  was 
either  paid  or  adjusted.  The  accuracy  of  that  conclusion 
is  challenged,  but  we  are  constrained  to  give  it  our  ap- 
proval for  the  following  reasons: 

1.  The  policy  plainly  provided  for  the  payment  of  the 
stipulated  premium  annually  within  the  month  of  grace 
following  the  due  day,  and  as  plainly  excluded  any  idea 
that  payment  could  be  made  in  installments  distributed 
through  the  year.  Concededly,  there  was  no  payment 
of  the  whole  of  the  premium  in  question,  and  as  a  partial 
payment  was  not  within  the  contemplation  of  the  policy, 
nothing  was  gained  by  handing  to  the  agent  the  check  for 
$264.20,  imless  what  he  did  in  that  connection  operated 
as  a  waiver  of  full  and  timely  payment. 

2.  One  who  deals  with  an  agent,  knowing  that  he  is 
clothed  with  a  circumscribed  authority  and  that  his  act 
transcends  his  powers,  cannot  hold  his  principal;  and  this 
is  true  whether  the  agent  is  a  general  or  a  special  one,  for  a 
principal  may  limit  the  authority  of  one  as  well  as  of  the 
other. 

3.  Under  the  terms  of  the  policy,  as  qualified  by  the 
practice  of  the  company,  the  agent  was  without  authority 
to  waive  full  and  timely  payment  of  the  premium,  save  as 
he  could  adjust  the  payment  conformably  to  the  blue-note 
plan.    His  authority  turned  upon  the  giving  of  the  note^ 
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which  was  a  matter  of  real  substance,  and  not  of  mere  form, 
as  is  shown  by  the  terms  of  the  note,  before  quoted.  See 
White  V.  New  York  Ltfe  Insyrance  Co.,  200  Massachusetts, 
510.  Without  it  he  could  neither  accept  a  partial  payment 
nor  extend  the  time  for  paying  the  balance.  No  note  was 
given,  and  so  no  waiver  resulted  from  his  acts.  The 
insured  and  his  wife  could  not  reasonably  have  under- 
stood it  otherwise,^  for  they  knew  the  terms  of  the  policy 
and  were  familiar  with  the  qualifying  practice. 

4.  There  was  no  evidence  that  the  company  itself 
treated  the  check  as  a  partial  payment  or  otherwise 
ratified  the  agent's  acts.  Indeed,  the  only  permissible 
inference  from  the  evidence  was  to  the  contrary. 

We  are  accordingly  of  opinion  that  the  evidence  did  not 
admit  of  a  finding  that  the  policy  was  in  force  at  the  time 

I  of  the  insured's  death,  and  therefore  that  the  Circuit 

Court  should  have  granted  the  company's  request  that  a 
verdict  in  its  favor  be  directed.  As  that  request  was 
denied,  the  Circuit  Court  of  Appeals  did  not  err  in  revers- 
ing the  judgment. 

It  becomes  necessary,  therefore^  to  consider  whether 
that  comi;  should  have  directed  a  new  trial  instead  of  a 
judgment  on  the  evidence  contrary  to  the  verdict.    The 

I  latter  direction  was  given  conformably  to  a  statute  of 

Pennsylvania,  the  State  in  which  the  Circuit  Coiui;  was 
held,  and  to  the  practice  thereunder  in  the  courts  of  the 
State.   The  statute  reads  as  follows: 

^^That  whenever,  upon  the  trial  of  any  issue,  a  point 
requesting  binding  instructions  has  been  reserved  or 
declined,  the  party  presenting  the  point  may,  within  the 
time  prescribed  for  moving  for  a  new  trial,  or  within  euch 
'  other  or  further  time  as  the  coiui;  shall  allow,  move  the 
court  to  have  all  the  evidence  taken  upon  the  trial  duly 
certified  and  filed  so  as  to  become  part  of  the  record,  and 
for  judgment  non  obstante  veredicto  upon  the  whole  record; 
whereupon  it  shall  be  the  duty  of  the  court,  if  it  does  not 
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grant  a  new  trial,  to  so  certify  the  evidence,  and  to  enter 
such  judgment  as  should  have  been  entered  upon  that 
evidence,  at  the  same  time  granting  to  the  party  against 
whom  the  decision  is  rendered  an  exception  to  the  action 
of  the  comi;  in  that  regard.  From  the  judgment  thus 
entered  either  party  may  appeal  to  the  Supreme  or 
Superior  Court,  as  in  other  cases>  which  shall  review  the 
action  of  the  court  below,  and  ent^  such  judgment  as  shall 
be  warranted  by  the  evidence  taken  in  that  court/'  Penn. 
Laws  1905,  p.  286,  c.  198. 

The  real  question  is,  whether  in  the  direction  given  by 
the  Circuit  Court  of  Appeals  there  was  an  infraction  of  tlie 
Seventh  Amendment  to  the  Constitution  of  the  United 
States,  which  declares: 

' '  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jiuy  shall 
be  preserved,  and  no  fact  tried  by  a  jmy  shall  be  other- 
wise reexamined  in  any  Court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

That  what  was  done  may  be  clearly  in  mind  it  is  well 
to  repeat  that,  while  on  the  trial  in  the  Circuit  Court  the 
jury  returned  a  general  verdict  for  the  plaintiff,  the 
Circuit  Court  of  Appeals  on  an  examination  of  the  evidence 
concluded  that  it  was  not  sufficient  to  sustain  the  verdict, 
and  on  that  groimd  directed  a  judgment  for  the  defendant. 
In  other  words,  the  Circuit  Court  of  Appeals  directed 
a  judgment  for  one  party  when  the  verdict  was  for  the 
other,  and  did  this  on  the  theory,  not  that  the  judgment 
wa9  required  by  the  state  of  the  pleadings,  but  that  it  was 
warranted  by  the  evidence.  It  will  be  perceived,  therefore, 
that  the  court,  although  practically  setting  the  verdict 
aside,  did  not  order  a  new  trial,  but  assumed  to  pass 
finally  upon  the  issues  of  fact  presented  by  the  pleading? 
and  to  direct  a  judgment  accordingly.  If  this  was  an 
infraction  of  the  Seventh  Amendment  it  matters  not  that 
it  was  in  conformity  with  the  state  statute,  or  with  the 
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practice  thereunder  in  the  courts  of  the  State,  for  neither 
the  statute  nor  the  practice  could  be  followed  in  opposi- 
tion to  the  Amendment,  which,  although  not  applicable  to 
proceedings  in  the  courts  of  the  several  States,  is  con- 
trolling in  the  Federal  courts. 

The  Constitution  of  the  United  States,  as  originally 
adopted,  conferred  upon  this  coiui;,  by  Article  III,  §  2,  "ap- 
pellate jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations  as  the  Congress  shall 
make;"  but  this  and  the  absence  of  any  provision  respect- 
ing the  mode  of  trial  in  civil  actioru?  were  so  generally 
regarded  as  endangering  the  right  of  trial  by  jury  as  exist- 
ing at  common  law  and  evoked  so  much  criticism  on  that 
ground  that  the  first  Congress  proposed  to  the  legislatures 
of  the  several  States  the  Seventh  Amendment,  which  was 
promptly' ratified.  1  Stat.  21,  97;  Story  on  the  Constitu- 
tion, §§  1763,  1768. 

The  adjudged  cases  dealing^  with  the  origin,  scope  and 
effect  of  the  Amendment  are  nmnerous  and  so  compre- 
hensive that  little  room  for  original  discussion  remains. 
A  reference  to  some  of  them  will  show  its  true  and  settled 
meaning  and  point  the  way  to  its  right  application  here. 

In  United  States  v.  Wonson,  1  Gall.  5,  20;  28  Fed.  Cas. 
745,  750,  a  case  decided  in  1812  and  often  cited  with  ap* 
proval  by  this  court,  it  was  said  by  Mr.  Justice  Story, 
after  quoting  the  words  of  the  Amendment:  "Beyond  all 
question,  the  contmion  law  here  alluded  to  is  not  the  com- 
mon law  of  any  individual  State,  (for  it  probably  differs 
in  all),  but  it  is  the  common  law  of  England,  the  grand 
reservoir  of  all  our  jurisprudence.  .  .  .  Now,  accord- 
ing to  the  rules  of  the  common  law  the  facts  once  tried 
by  a  jury  are  never  reexamined,  unless  a  new  trial  is 
granted  in  the  discretion  of  the  court,  before  which  the 
suit  is  depending,  for  good  cause  shown;  or  unless  the 
judgment  of  such  court  is  reversed  by  a  superior  tribunal, 
on  a  writ  of  error,  and  a  venire  facias  de  novo  is  awarded. 
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This  is  the  invariable  usage  settled  by  the  decisions  of 
ages." 

I^  Parsons  v.  Bedford,  3  Pet.  433,  decided  in  1830,  the 
same  learned  justice,  speaking  for  this  court,  said  (p.  446) : 
"The  trial  by  jury  is  justly  dear  to  the  American  people. 
It  has  always  been  an  object  of  deep  interest  and  solicitude, 
and  every  encroachment  upon  it  has  been  watched  with 
great  jealousy.  .  .  .  One  of  the  strongest  objections 
originally  taken  against  the  Constitution  of  the  United 
Stat^,  was  the  want  of  an  express  provision  securing  the 
right  of  trial  by  jury  in  civil  cases.  As  soon  as  the  Con- 
stitution* was  adopted,  this  right  was  seciured  by  the 
Seventh  Amendment  of  the  Constitution  proposed  by 
Congress,  and  which  received  an  assent  of  the  people  so 
general  as  to  establish  its  importance  as  a  fundamental 
guarantee  of  the  rights  and  liberties  of  the  people."  And 
then  coming  to  the  clause,  "and  no  fact  tried  by  a  jury 
shall  be  otherwise  reexamined  in  any  court  of  the  United 
States,. than  according  to  the  rules  of  the  common  law," 
he  continued  (pp.  447,  448) :  "This  is  a  prohibition  to  the 
courts  of  the  United  States  to  reexamine  any  facts  tried 
by  a  jury  in  any  other  manner.  The  only  modes  known 
to  the  common  law  to  reexamine  such  facts,  are  the  grant- 
ing of  a  new  trial  by  the  court  where  the  issue  was  tried, 
or  to  which  the  record  was  properly  returnable,  or  the 
award  of  a  venire  facias  de  novOf  by  an  appellate  court,  for 
some  error  of  law  which  intervened  in  the  proceedings." 

In  Walker  v.  New  Mexico  ike.  Railroad  Co.,  165  U.  S. 
593,  596,  decided  in  1897,  where  the  Amendment  was 
again  under  consideration,  it  was  said  by  this  cdurt, 
speaking  through  Mr.  Justice  Brewer:  "Its  aim  is  not 
to  preserve  mere  matters  of  form  and  procedure  but  sub- 
stance of  right.  This  requires  that  questions  of  fact  in 
common  law  actions  shall  be  settled  by  a  jury,  and  that 
the  court  shall  not  assume  directly  or  indirectly  to  take 
from  the  jury  or  to  itself  such  prerogative.     .    .    .    Now 
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a  general  verdict  embodies  both  the  law  and  the  facts. 
The  jury,  taking  the  law  as  given  by  the  court,  apply  that 
law  to  liie  facts  as  they  find  them  to  be  and  express  their 
conclusions  in- the  verdict.  The  power  of  the  court  to 
9'ant  a  new  trial  if  in  its  judgment  the  jury  have  misin- 
terpreted the  instructions  as  to  the  rules  of  law  or  mis- 
applied them,  is  unquestioned,  as  also  when  it  appears 
that  there  was  no  real  evidence  in  support  of  any  essential 
fact.  These  things  .obtained  at  the  common  law;  they  do 
not  trespass  upon  the  prerogative  of  the  jury  to  determine 
all  questions  of  fact.    •    .    •'' 

In  Capital  Traction  Co.  v.  Hof,  174  U.  S-  1,  13,  decided 
in  1899,  the  subject  was  much  considered,  and,  following 
a  careful  review  of  the  prior  decisions,  it  was  said  by 
Mr.  Justice  Gray,  who  spoke  for  the  court:  "It  must 
therefore  be  taken  as  established,  by  virtue  of  the  Seventh 
Amendment  of  the  Constitution,  that  either  party  to  an 
action  at  law  (as  distioguished  from  suits  in  equity  or  in 
admiralty)  in  a  court  of  the  United  States,  where  the  value 
in  controversy  exceeds  twenty  dollars,  has  the  right  to  a 
trial  by  jiqy;  that,  when  a  trial  by  jury  has  been  had  in 
an  action  at  law,  in  a  court  either  of  the  United  States  or 
of  a  State,  the  facts  there  tried  and  decided  cannot  be 
reexamined  in  any  court  of  the  United  States,  othierwise 
than  according  to  the  rules  of  the  common  law  of  Eng- 
land; that  by-  the  rules  of  that  law,  no  other  mode  of  re- 
examination is  allowed  than  upon  a  new  trial,  either 
granted  by  the  court  in  which  the  first  trial  was  had  or 
to  which  the  record  was  returnable,  or  ordered  by  an 
appellate  court  for  error  in  law;  and  therefore  that,  unless 
a  new  trial  has  been  granted  in  one  of  those  two  ways, 
facts  once  tried  by  a  jury  cannot  be  tried  anew,  by  a  jury 
or  otherwise,  in  any  court  of  the  United  States." 

These  decisions  make  it  plain,  first,  that  the  action  of 
the  Circuit  Comi;  of  Appeals  in  setting  aside  the  verdict 
and  assuming  to  pass  upon  the  issues  of  fact  and  to  direct 
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a  judgment  accordingly  must  be  t^ted  by  the  rules  of 
the  common  law;  second,  that,  while  under  those  rules 
that  court  could  set  aside  the  verdict  for  error  of  law  in 
the  proceedings  in  the  Circuit  Court  and  order  a  new 
trial,  it  could  not  itself  determine  the  facts;  and,  third, 
that  when  the  verdict  was  set  aside  there  arose  the  same 
right  of  trial  by  jury  as  in  the  first  instance.  How,  then, 
can  it  be  said  that  there  was  not  an  infraction  of  the 
Seventh  Amendment?  When  the  verdict  was  set  aside 
the  issues  of  fact  were  left  undetermined,  and  until  they 
should  be  determined  anew  no  judgment  on  the  merits 
could  be-gjven.  The  new  determination,  according  to  the 
rules  of  the  common  law,  could  be  had  only  through  a 
new  trial,  with  the  same  right  to  a  jury  as  before.  Dis- 
regarding those  rul^,  the  Circuit  Coiirt  of  Appeals  itself 
determined  the  facts,  without  a  new  trial.  Thus,  it  as- 
sumed a  power  it  did  not  possess  and  cut  off  the  plain- 
tiff's right  to  have  the  facts  settled  by  the  verdict  of  a 
jury. 

While  it  is  true,  as  brfore  said,  that  the  evidence  pro- 
duced at  the  trial  was  ^ot  sufficient  to  sustain  a  verdict 
for  the  plaintiff  and  that  the  Circuit  Court  erred  in  re- 
fusing so  to  instruct  the  jury,  this  does  not  miUtate  against 
the  conclusion  just  stated.  According  to  the  rules  of  the 
common  law,  such  an  error,  like  other  errors  of  law  affect- 
ing a  verdict,  could  be  corrected  on  writ  of  error  only  by 
ordering  a  new  trial.  In  no  other  way  could  an  objection- 
able verdict  be  avoided  and  full  effect  given  to  the  right 
of  trial  by  jury  as  then  known  and  practiced.  And  this 
procedure  was  regarded  as  of  real  value,  because,  in  addi- 
tion to  fully  recognizing  that  right,  it  afforded  an  oppor- 
tunity for  adducing  further  evidence  rightly  conducing 
to  a  solution  of  the  issues.  In  the  posture  of  the  case  at 
bar  the  plaintiff  is  entitled  to  that  opportunity,  and  for 
anything  that  appears  in  the  record  it  may  enable  her  to 
supply  omissions  in  her  own  evidence,  or  to  show  inac- 
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curacies  in  that  of  the  defendant,  which  will  rightly  en- 
title her  to  a  verdict  and  judgment  in  Her  favor. 

We  do  not  overlook  the  fact  that  at  common  law  there 
were  two  well-recognized  instances  in  which  the  verdict 
could  be  disregarded  and  the  case  disposed  of  without  a 
new  trial.  One  was  where  the  defendant's  plea  confessed 
the  plaintiff's  cause  of  action  and  set  up  matter  in  avoid- 
ance which,  even  if  true,  was  insufficient  in  law  to  con- 
stitute a  bar  or  defense;  and  the  other  was  where  the  plain- 
tiff's pleading,  even  if  its  allegations  were  true,  disclosed 
no  right  of  recovery.  If  in  either  instance  a  verdict  was 
taken,  the  court  nevertheless  could  make  such  disposition 
of  the  case  as  was  required  by  the  state  of  the  pleadings, 
and  this  because  the  issues  settled  by  the  verdict  were 
wholly  immateriaL  In  the  first  instance  the  comic's  action 
was  invoked  by  a  motion  for  judgment  rum  obstante  vere- 
dicto, and  in  the  latter  by  a  motion  to  arrest  judgment  on 
the  verdict.  Thus  we  find  it  is  said  in  Smith's  Action  at 
Law  (12th  ed.,  p.  147),  a  recognised  authority  on  common 
law  procedure:  ''A  motion  for  judgment  non  obstante 
f«re(2ic2o  is  one  which  is  only  made  by  a  plaintiff .  .  .  • 
It  is  given  when,  upon  an  examination  of  the  whole  plead- 
ings, it  appears  to  the  court  that  the  defendant  has  ad- 
mitted himself  to  be  in  the  wrong,  and  has  taken  issue  on 
some  point,  which,  though  decided  in  his  favour  by  the 
jury,  still  does  not  at  all  better  his  case.  A  motion  '  in 
arrest  of  judgment'  is  the  exact  reverse  of  that  for  judg- 
ment non  obstante  veredicto.  The '  applicant  in  the  one 
case  insists  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  court,  although  a  verdict  has  been  found  against 
him.*  In  the  other  case,  that  he  is  not  entitled  to  the 
judgment  of  the  court,  although  a  verdict  has  been  de- 
livered in  his  favour.  Like  the  motion  for  judgment  non 
obstante  veredicto,  that  in  arrest  of  judgment  must  always 
be  grounded  upon  something  apparent  on  the  face  of  the 
pleadings."    To  the  same  effect  axe  1  Chitty  on  Pleading, 


Digitized  by 


Google 


382  OCTOBER  TERM,  1912. 

Opinion  of  the  Court  228  U.  a 

687;  Stephen  on  Pleading,  96-98;  Rand  v.  Vaughan,  1 
Bing.  N.  C-  767;  Pirn  v.  Grazebrook,  2  0.  B.  429,  444; 
Schermerhom  v.  Schermerhoniy  5  Wend.  513;  Bellows  v. 
Shannon,  2  Hill,  86;  McFerran  v.  McFerran,  69  Indiana, 
29,  32;  Lewis  v.  Foardj  112  N.  Car.  402;  Manning  v.  City 
of  Orleans,  42  Nebraska,  712;  McCoy  v.  Jones,  61  Oh.  St. 
119, 129.  In  Bond  v.  DusUn,  112  U.  S.  604,  608,  and  Van 
Stone  V.  SmweU  &  Bierce  Mfg.  Co.,  142  U.  S.  128,  135, 
this  court,  recognizing  that  this  was  the  extent  of  the 
common  law  practice,  held  that  a  motion  in  arrest  of 
judgment  could  not  be  sustained  for  an  insufficiency  in 
the  evidence,  but  only  for  a  defect  apparent  on  the  face 
of  the  record  proper.  Thus,  it  will  be  perceived  that  the 
rules  of  the  common  law,  permitting  a  judgment  non 
obstante  veredicto  and  the  arrest  of  judgment  on  a  verdict, 
did  not  embrace  cases  like  the  present,  but  only  those  in 
which  the  pleadings  presented  no  material  issue  requiring 
a  trial  or  verdict. 

In  the  trial  by  jury,  the  right  to  which  is  secured  by  the 
Seventh  Amendment,  both  the  court  and  the  }ury  are 
essential  factors.  To  the  former  is  committed  a  power  of 
direction  and  superintendence,  and  to  the  latter  the  ul- 
timate determination  of  the  issues  of  fact.  Only  through 
the  co5peration  of  the  two,  each  acting  within  its  appro- 
priate sphere,  can  the  constitutional  right  be  satisfied. 
And  so,  to  dispense  with  either  or  to  permit  one  to  disre- 
gard the  province  of  the  other  is  to  impinge  on  that  right. 

This  was  plainly  recognized  in  Barney  v.  Schmeider, 
9  Wall.  248,  decided  in  1869.  That  was  an  action  in 
assumpsit,  in  which  the  defendant  pleaded  the  general 
issue.  The  trial  in  the  Circuit  Court  was  before  a  jury, 
and  the  evidence  consisted  of  the  testimony  taken  a  few 
days  before  on  another  trial.  This  testimony  was  vo- 
luminous and  was  put  in  with  the  consent  of  the  parties 
and  the  approbation  of  the  court.  But  it  was  not  read 
to  the  jury,  because  the  coiut  rejgarded  it  as  necessarily 


Digitized  by 


Google 


8L0CUM  V.  NEW  YORK  LIFE  INS.  CO.         383 
228  U.  8.  Opinion  of  the  Court. 

requiring  a  verdict  for  the  plaintiff.  In  a  charge  briefly 
referring  to  it  and  explaining  why  it  was  not  read,  the  coiui; 
instructed  the  Jury  that  their  verdict  should  be  for  the 
plaintiff,  and  the  defendant  excepted.  Such  a  verdict 
was  returned  and  judgment  was  given  on  it.  This  court 
reversed  the  judgment,  and  Mr.  Justice  Miller,  deliver- 
ing the  opinion,  referred  to  the  constitutional  right  to  a 
trial  by  jiuy  and  said,  inter  alia  (pp.  251,  252) : 

''As  the  defendant  in  this  case  did  not  waive  his  right 
to  have  the  facts  tried  by  a  jury,  it  was  the  duty  of  the 
tjourt  to  submit  such  facts  to  the  jury  that  was  sworn  to 
try  them.  It  is  needless  to  say  that  this  was  not  done. 
The  statement  is  clear  that  the  case  was  decided  upon 
the  testimony  taken  on  a  former  trial,  and  not  read  before 
this  jury,  because  the  court  had  heard  it  in  the  first  case, 
and  did  not  deem  it  necessary  to  be  heard  by  the  jmy  in 
this  case. 

''  It  is  possible  to  have  a  jury  trial  in  which  the  plaintiff, 
having  failed  to  offer  any  evidence  at  all,  or  any  competent 
evidence,  the  jury  finds  for  the  defendant  for  that  very 
reason.  And  in  such  case  it  is  strictly  correct,  if  the  plain- 
tiff does  not  take  a  non-suit,  for  the  court  to  instruct  the 
jury  to  find  for  the  defendant. 

"  But  we  have  never  before  heard  of  a  case  in  which  the 
jury  were  permitted,  much  less  instructed,  to  find  a  ver- 
dict for  the  plaintiff  on  evidence  of  which  they  knew 
nothing  except  what  is  detailed  to  them  in  the  charge  of 
the  court.  It  is  obvious  that  if  such  a  verdict  can  be 
supported  here,  when  the  very  act  of  the  court  in  doing 
this  is  excepted  to  and  relied  on  as  error,  the  trial  by  jury 
may  be  preserved  in  name,  but  will  be  destroyed  in  its 
essential  value,  and  become  nothing  but  the  machinery 
through  which  the  court  exercises  the  functions  of  a  jury 
without  its  responsibility. 

*'It  is  insisted  with  much  ingenuity  that  in  this  case 
there  was  no  disputed  fact  for  the  jiuy  to  pass  upon,  and 
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that  the  only  issue  in  the  case  being  one  of  law,  it  was 
proper  for  the  court  to  dispose  of  it.  If  this  were  so,  the 
instruction  of  the  court  might  be  sustained,  provided  the 
undisputed  facts  necessary  to  sustain  the  verdict  had  been 
submitted  to  the  jiny." 

A  case  much  in  point  is  Hodges  v.  EasUm,  106  U.  S.  408, 
decided  in  1882^  It  was  an  action  in  trover,  wherein  the 
allegations  of  the  complaint  were  all  put  in  issue  by  the 
answer.  On  a  trial  by  jury  in  the  Circuit  Court  a  special 
verdict  was  returned  consisting  of  responses  to  inter- 
rogatories specially  propounded  by  the  court  but  not  em- 
bracing all  the  issues  presented  by  the  pleadings.  Fol- 
lowing the  reception  of  the  verdict  the  plaintiffs  moved 
for  judgment  in  their  favor,  and  the  defendants  for  a  new 
trial  on  the  ground  that  the  verdict  did  not  dispose  of  all 
the  issues.  After  hearing  these  motions  the  court  refused 
to  grant  a  new  trial,  and^ave  judgment  for  the  plaintiffs 
on  'Hhe  special  verdict  of  the  jury,  and  facts  conceded  or 
not  disputed  upon  the  trial."  .  When  the  case  came  here 
the  defendants  complained  that  their  constitutional  right 
to  a  trial  by  jury  had  been  violated,  and  the  plaintiffs 
insisted  that  the  Circuit  Comi;  had  but  conformed  to  the 
local  practice  sanctioned  by  numerous  decisions  of  the 
Supreme  Court  of  the  State  where  the  Circuit  Court  was 
held,  and  that  it  therefore  should  be  presumed,  nothing 
appearing  to  the  contrary,  that  the  special  verdict  and 
the  facts  conceded  or  not  disputed  upon  the  trial  disposed 
of  all  the  issues  presented  by  the  pleadings  and  justified 
the  action  of  the  Circuit  Court.  Responding  to  these 
contentions  this  court  said,  speaking  through  Mr.  Jus- 
tice Harlan  (pp.  411,  412):  ^ 

''It  is  not  necessary,  in  this  opinion,  to  enter  upon  an 
examination  of  those  decisions,  or  to  consider  how  far  the 
local  law  controls  in  determining  either  the  essential  req- 
uisites of  a  special  verdict  in  the  courts  of  the  United 
States,  or  the  conditions  under  which  a  judgment  will  be 
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presumed  to  have  been  supported  by  facts  other  than 
those  set  out  in  a  special  verdict.  The  difficulty  we  have 
arises  from  other  considerations.  The  record  discloses 
that  the  jury  determined  a  part  of  the  facts,  while  other 
facts,  upon  which  the  final  judgment  was  rested,  were 
f oimd  by  the  comi;  to  have  been  conceded  or  not  dis- 
puted. •  •  .  We  then  have  a  case  at  law,  which  the 
jury  were  sworn  to  try,  determined,  as  to  certain  material 
facts,  by  the  court  £done,  without  a  waiver  of  jury  trial 
as  to  such  facts.  It  was  the  province  of  the  jury  to  pass 
upon  the  issues  of  fact,  and  the  right  of  the  defendants 
to  have  this  done  was  secured  by  the  Constitution  of  the 
United  States.  They  might  have  waived  that  right,  but 
it  could  not  be  taken  away  by  the  court.  Upon  the  trial, 
if  all  the  facts  essential  to  a  recovery  were  undisputed,  or  if 
they  so  conclusively  established  the  cause  of  action  as  to 
have  authorized  the  withdrawal  of  the  case  altogether 
from  the  jury,  by  a  peremptory  instruction  to  find  for 
plaintiffs,  it  would  still  have  been  necessary  that  the  jmy 
make  its  verdict,  albeit  in  conformity  with  the  order  of 
the  court.  The  court  could  not,  consistently  with  the 
constitutional  right  of  trial  by  jury,  submit  a  part  of  the 
facts  to  the  jury,  and,  itself,  determine  the  remainder 
without  a  waiver  by  the  (defendants  of  a  verdict  by  the 
jury.  •  .  .  It  has  bee^  often  said  by  this  court  that 
the  trial  by  jury  is  a  fundamental  guarantee  of  the  rights 
and  liberties  of  the  people.  Consequently,  every  reason- 
able presumption  should  be  indulged  against  its  waiver. 
For  these  reasons  the  judgment  below  must  be  reversed," 
Even  more  in  point  is  Baylis  v.  Travellers^  Insurance 
Co.f  113  U.  S.  316,  decided  in  1885.  It  was  an  action  on  a 
policy  of  accident  insurance,  and  on  the  trial  before  a  jury 
in  the  Circuit  Court  the  parties  differed  as  to  whether  the 
plaintiff's  evidence  was  sufficient  to  sustain  a  verdict  in 
her  favor,  no  evidence  being 'presented  by  the  defendant. 
The  court  directed  a  verdict  for  the  plaintiff,  subject  to 
VOL.  ccxxviii — ^25 
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its  opinion  on  the  sufficiency  of  the  evidence,  and  the  jury 
conformed  to  that  direction.  On  further  consideration, 
and  construing  the  evidence  in  a  manner  deemed  most 
favprable  to  the  plaintiff,  the  court  ruled  that  it  was 
insufficient,  because  admitting  of  but  one  conclusion, 
namely,  that  the  insured's  death  resulted  from  a  cause  not 
covered  by  the  policy.  Judgment  was  then  given  for  the 
defendant  notwithstanding  the  verdict,  and  the  plaintiff 
brought  the  case  here.  The  judgment  was  reversed,  with 
directions  to  grant  a  new  trial,  for  reasons  stated  by  Mr. 
Justice  Matthews  as  follows  (pp.  320,  321)  •, 

'If,  after  the  plaintiff's  case  had  been  closed,  the  court 
had  directed  a  verdict  for  the  defendant  on  the  ground 
that  the  evidence,  with  all  inferences  that  the  jury  could 
justifiably  draw  from  it,  was  insufficient  to  support  a 
verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  it  would  have  followed  a  practice  sanc- 
tioned by  repes^ted  decisions  of  this  court.  RandaU  v. 
Baltimore  &  Ohio  Railroad,  109  U.  S.  478,  and  cases  there 
cited.  And,  in  that  event,  the  plaintiff,  having  duly 
excepted  to  the  ruling  in  a  bill  of  exceptions,  setting  out 
all  the  evidence,  upon  a  writ  of  error,  would  have  been 
entitled  to  the  judgment  of  this  court,  whether,  as  a 
matter  of  law,  the  ruling  againist  him  was  erroneous. 

"Or,  if  in  the  present  case,  a  verdict  having  been  taken 
for  the  plaintiff  by  direction  of  the  court,  subject  to  its 
opinion  whether  the  evidence  was  sufficient  to  sustain  it, 
the  court  had  subsequently  granted  a  motion  on  behalf  of 
the  defendant  for  a  new  trial,  and  set  aside  the  verdict, 
on  the  ground  of  the  insufficiency  of  the  evidence,  it  would 
have  followed  a  common  practice,  in  respect  to  which  error 
could  not  have  been  alleged,  or  it  might,  with  propriety, 
have  reserved  the  question,  what  judgment  should  be 
rendered,  and  in  favor  of  what  party,  upon  an  agreed 
statement  of  facts,  and  afterwards  rendered  judgment 
upon  its  conclusions  of  law.    But,  without  a  waiver  of 
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the  right  of  trial  by  jury,  by  consent  of  parties,  the  court 
errs  if  it  substitutes  itself  for  the  jury,  and,  passing  upon 
the  effect  of  the  evidence,  finds  the  facts  involved  in  the 
issue  and  renders  judgment  thereon. 

''This  was  what  was  done  in  the  present  case.  It  may 
be  that  the  conclusions  of  fact  reached  and  stated  by  the 
court  are  correct,  and,  when  properly  ascertained,  that 
they  require  such  a  judgment  as  was  rendered.  That  is 
a  question  not  before  us.  The  plaintiff  in  error  complains 
that  he  was  entitled  to  have  the  evidence  submitted  to 
the  jury,  and  to  the  benefit  of  such  conclusions  of  fact  as 
it  might  justifiably  have  drawn;  a  right  he  demanded  and 
did  not  waive;  and  that  he  has  been  deprived  of  it,  by  the 
act  of  the  court,  in  entering  a  judgment  against  him  on  its 
own  -new  of  the  evidence,  without  the  intervention  of  a 
jury.    In  this  particular,  we  think  error  has  been  well 


"The  right  of  trial  by  jury  in  the  courts  of  the  United 
States  is  expressly  secured  by  the  Seventh  Article  of 
Amendment  to  the  Constitution,  and  Congress  has,  by 
statute,  provided  for  the  trial  of  issues  of  fact  in  civil 
cases  by  the  court  withoutthe  intervention  of  a  jiuy, 
only  when  the  parties  waive  their  right  to  a  jury  by  a 
stipulation  in  writing.    Rev.  Stat.,  §§  648,  649. 

"  This  constitutional  right  this  court  has  always  guarded 
with  jealousy.  Elmore  v.  GrymeSj  1  Pet.  469;  De  Wolf  v. 
Rabaud,  1  Pet.  476;  Castle  v.  BuOard,  23  How.  172;  Hodges 
V.  EasUm,  106  U.  S.  408." 

In  principle,  these  cases  are  decisive  of  the  question 
arising  on  the  motion  for  judgment  on  the  evidence  not- 
withstanding the  verdict.  They  show  that  it  is  the  prov- 
ince of  the  jury  to  hear  the  evidence  and  by  their  verdict 
to  settle  the  issues  of  fact,  no  matter  what  the  state  of  the 
evidence,  and  that  while  it  is  the  province  of  the  court  to 
aid  the  jury  in  the  right  discharge  of  their  duty,  even  to 
the  extent  of  directing  their  verdict  where  the  insufficiency 
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or  conclusive  character  of  the  evidence  warrants  such  a 
direction,  the  court  cannot  dispense  with  a  verdict,  or 
disregard  one  when  given,  and  itself  pass  on  the  issues  of 
fact.  In  other  words,  the  constitutional  guaranty  operates 
to  require  that  the  issues  be  settled  by  the  verdict  of  a 
jury,  imless  the  right  thereto  be  waived.  It  is  not  a  ques- 
tion of  whether  the  facts  are  diflBicult  or  easy  of  ascer- 
tainment, but  of  the  tribimal  charged  with  their  ascertain- 
ment, and  this,  we  have  seen,  consists  of  the  court  and 
jury,  unlessthere  be  a  waiver  of  the  latter. 

But  the  suggestion  is  made  that  sufficient  warrant  for 
setting  aside  the  verdict  and  rendering  judgment  on  the 
evidence  without  a  new  trial  is  to  be  found  in  the  rules  of 
the  common  law  in  respect  of  demurrers  to  evidence  and 
nonsuits.  It  therefore  will  be  well  to  see  what  those  ^es 
were  and  whether  they  support  the  suggestion. 

The  leading  English  cases  dealing  with  demurrers  to 
evidence  as  employed  at  conunon  law  are  Middleton  v. 
Baker,  Cro.  Eliz.  752;  Wright  v.  Pindar,  Aleyn,  18;  S.  C, 
Style,  34,  and  Gib'san  v.  Hunter,  2  H.  Bla.  187,  205.  The 
last,  which  adhered  to  the  principle  of  the  other  two,  was 
much  considered  in  the  House  of  Lords,  and  the  opinion 
delivered  by  Lord  Chief  Justice  Eyre,,  who  spoke  for  all 
the  judges,  was  to  the  following  effect:  (a)  A  demurrer  to 
the  evidence  is  a  proceeding  whereby  the  court,  whose 
province  it  is  to  answer  all  questions  of  law,  is  called  upon 
to  declare  what  the  law  is  "upon  the  facts  shewn  in  evi- 
dence," and,  "in  the  nature  of  the  thing,  the  question  of 
law  to  arise  out  of  the  fact,  cannot  arise  until  the  fact  is 
ascertained.''  (b)  Such  a  demurrer  is  permissible  only 
when  proposed  by  one  party,  joined  in  by  the  other  and 
allowed  by  the  court.  It  must  contain  an  express  and 
distinct  admission  by  the  demurrant  of  every  fact. which 
the  evidence  of  his  adversary  conduces  to  prove,  else  he 
cannot  insist  that  the  latter  join  in  the  demurrer;  and  the 
admission,  to  be  effective  to  that  end,  must  be  of  the  facts, 
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and  not  merely  the.  evidence  from  which  their  existence  is 
inferable,  (c)  When  the  matter  of  fact  is  so  ascertained 
and  shown  in  the  demurrer,  the  case  is  deemed  ripe  for 
judgment  in  miatter  of  law,  and  the  jury  properly  may  be 
discharged  from  giving  a  verdict. 

This  statemen^t  of  the  true  office  and  use  of  a  demurrer 
to  evidence  was  both  accepted  and  applied  by  this  court 
in  Fowls  V.  Alexandria,  11  Wheat.  320,  decided  in  1826. 
There  the  court  below  had  sustained  such  a  demurrer, 
which  merely  set  forth  and  admitted  the  evidence  as 
introduced  at  the  trial,  as  well  the  testimony  of  witnesses 
as  written  documents.  We  excerpt  the  following  from  the 
opinion,  which  was  by  Mr.  Justice  Story  (pp.  321,  322, 
323): 

''There  is  no  joinder  in  demurrer  on  the  record,  which  is 
probably  a  mere  defect  in  the  transcript,  as  the  court 
proceeded  to  give  judgment  upon;  the  demurrer  in  favor 
of  the  defendants.  Without  a  joinder  in  demurrer,  no 
such  judgment  could  be  properly  entered;  and  such 
joinder  oi^t  not  to  have  been  required  or  permitted  while 
there  was  any  matter  of  fact  in  controversy  between  the 
parties.  ...  The  true  and  proper  object  of  such  a 
demurrer  is  to  refer  to  the  court  the  law  arising  from  facts. 
It  suppos^,  therefore,  the  facts  to  be  already  admitted 
and  ascertained,  and  that  nothing  remains  but  for  the 
court  to  apply  the  law  to  those  facts.  .  .  .  Indeed, 
the  case  made  for  a  demurrer  to  evidence,  is,  in  many 
respects,  like  a  special  verdict.  It  is  to  state  facts,  and  not 
merely  testimony  which  may  conduce  to  prove  them. 
It  is  to  admit  whatever  the  jury  may  reasonably  infer 
from  the  evidence,  and  not  merely  the  circumstances  which 
form  a  ground  of  presumption.  ...  Upon  examina- 
tion of  the  case  at  bar,  it  will  be  at  once  perceived  that 
the  demurrer  to  evidence,  tried  by  the  principles  already 
stated,  is  fatally  defective.  The  defendants  have  de- 
murred, not  to  facts,  but  to  evidence  of  facts;  not  to 
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I)06itive  admissioiis,  but  to  mere  circumstances  of  pre- 
sumption introduced  on  the  other  side." 

And  that  this  was  not  a  new  doctrine  in  this  court  is 
shown  in  Young  v.  Elackj  7  Cranch,  565,  568,  decided 
thirteen  years  before,  where,  in  declining  to  disturb  the 
action  of  the  court  bdow  in  refusing  to  comi)ei  a  joinder 
in  a  demurrer  to  the  evidence,  it  was  said:  '^The  party 
demurring  is  bound  to  admit  as  true,  not  only  all  the 
facts  proved  by  the  evidence  introduced  by  tiie  other 
party,  but  also  all  the  facts  which  that  evidence  legally 
may  conduce  to  prove.  It  follows  that  it  [the  demurrer] 
ought  never  to  be  admitted  where  the  party  d^nurring 
refuses  to  admit  the  facts  which  the  other  side  attempts  to 
prove;  and  it  would  be  as  little  justifiable  where  he  offers 
contradictory  evidence,  or  attempts  to  establish  incon- 
sistent propositions." 

True,  in  UnUed  States  Bank  v.  Smiihy  11  Wheat.  171, 
and  Columbian  Insuranx^  Co.  v.  CaJtUtty  12  Wheat.  383, 
389,  the  rule  that  the  demurrer  should  set  forth  the  facts 
rather  than  the  evidence  from  which  they  are  inferable 
was  not  strictly  enforced,  but  in  each  of  those  cases  the 
opposite  party  voluntarily  joined  ^  in  the  demurrer, 
thereby  consenting  that  the  case  be  withdrawn  from  the 
jury  and  submitted  to  the  court  on  the  evidence  embodied 
in  the  demurrer;  so,  they  are  without  bearing  here,  save 
as  the  opinions  contain  some  observations  making  strongly 
for  the  views  expressed  in  Fowle  v.  Alexandria.  Thus,  in 
United  States  Bank  v.  Smith,  the  demurrer  Was  criticised 
as  substituting  the  court  in  the  place  of  the  jury,  which, 
while  true  of  the  demurrer  there,  would  hot  be  true  of  one 
rightly  drafted  and  allowed;  and  in  Columbian  Insurance 
Co.  V.  CaUett,  it  was  said:  ''The  plaintiff  was  not  bound 
to  have  joined  in  the  demiurer  without  the  defendant's 

1  In  United  States  Bank  v.  Smiih  the  joinder  is  shown  in  the  record, 
although  not  mentioned  in  the  opinion.  It  also  is  shown  in  the  report 
of  the  decision  of  the  lower  court.    1  Fed.  Gas.  733. 
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having  distinctly  admitted,  upon  the  record,  every  fact 
which  Uie  evidence  introduced  on  his  behalf  conduced  to 
prove;  and  that  when  the  joinder  was  made,  without 
insisting  on  this  preliminary,  the  court  is  at  liberty  to 
draw  the  same  inferences  in  favor  of  the  plaintiff,  which 
the  jury  might  have  drawn." 

PawKng  v.  United  States,  4  Cranch,  219,  andChinoweth 
v.  HaskeUj  3  Pet.  92,  are  also  cases  in  which,  as  shown  by 
the  record,  there  was  a  voluntary  joinder  in  the  demurrer. 
In  the  former  the  record,  aft^  setting  forth  the  demurrer, 
shows  this  order:  "Wherefore  let  the  jury  aforesaid  be 
discharged  by  the  court  here,  by  the  assent  of  the  parties, 
from  giving  any  verdict." 

The  doctrine  stated  in  Gibson  v.  Hunter,  and  recognized 
by  this  court  in  Young  v.  Black  and  Fowle  v.  Alexandria, 
has  been  applied  not  only  in  the  lower  Federal  coiuts  but 
in  several  of  the  state  courts.  Picket  v.  Isgrigg,  6  Fed. 
Rep.  676;  Johnson  v.  United  States,  13  Fed.  Cas.  868, 872; 
Miller  v.  BaUimare  &  Ohio  R.  Co.,  17  Fed.  Cas.  304;  Potty  v. 
Edelin,  IS  Fed.  Cas.  1344;  Copdand  v.  New  England  Insur- 
ance Co.,  22  Pick.  135;  Golden  v.  Knowles,  120  Massachu- 
setts, 336;  Dormadyy.  State  Bank,  2  Scam.  236;  Ware  v. 
McQtdUan,  54  Mississippi,  703;  Ingram  v.  Jacksonville 
Street  R.  Co.,  43  Florida,  324;  Bass  v.  Rublee,  76  Vermont, 
395,  401;  Chapize  v.  Bane,  1  Bibb,  612;  Sawyer  v.  Fitts,  2 
Port.  9. 

At  common  law,  if  on  a  demurrer  to  the  evidence  judg- 
ment was  given  for  one  party  when  it  should  have  been 
for  the  other,  the  error  was  corrected  in  the  appellate 
tribunal  by  directing  the  proper  judgment,  and  this  be- 
cause the  error  waa  confined  to  the  judgment,  and  did 
not  reach  the  facts  as  ascertained  and  shown  in  the  de- 
murrer. But  when  the  reversal  was  for  error  in  allowing 
the  demurrer,  the  latter  necessarily  went  for  naught,  and, 
as  there  remained  no  ascertained  facts  on  which  to  base 
a  judgment,  a  new  trial  was  deemed  essential.    Thus  in 
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Gibson  v.  Hunter,  supra,  one  of  the  questions  was,  whether, 
considering  the  state  of  the  evidence  and  the  admissions 
in  the  demurrer,  the  plaintiff  was  obliged  to  join  in  it. 
The  question  was  resolved  in  the  negative,  and,  as  this 
eliminated  the  demurrer  on  which  judgment  had  been 
given  in  the  court  of  King's  Bench,  the  judgment  of  re- 
versal was  accompanied  by  a  direction  for  a  new  trial. 
And  in  Fowle  v.  Alexandria,  supra,  where  this  court  ruled 
that  the.  demurrer  ought  not  to  have  been  allowed,  the 
judgment  rendered  thereon  was  reversed  with  a  like  direc- 
tion. So,  in  the  present  case  when  the  verdict  was  set 
aside  there  remained  no  ascertained  facts  on  which  a 
judgment  might  be  rested,  and  that  made  a  new  trial 
necessary. 

Enough  has  been  said  to  make  it  plain,  as  we  think, 
that  there  was  nothing  in  the  natm^  or  operation  of  the 
demurrer  to  evidence  at  conunon.  law  which  has  any 
tendency  to  show  that  issues  of  fact  tried  by  a  jury  could 
be  reexamined  otherwise  than  on  a  new  trial. 

We  come,  then,  to  the  otiier  branch  of  the  suggestion. 
A  nonsuit  at  common  law  was  a  dismissal  of  the  plaintiff's 
action  without  an  adjudica;tion,  other  than  the  imposition 
of  costs,  and  constituted  no  bar  to  another  action  for  the 
same  cause.  Originally  granted  where  the  plaintiff  made 
default  when  his  presence  was  required,  or  otherwise 
failed  to  proceed  in  due  course,  it  came  to  be  applied  on  the 
trial  when,  although  actually  present,  he  chose,  in  view 
of  the  state  of  his  evidence,  not  to  risk  an  adverse  verdict. 
But  unless  he  assented  to  being  nonsuited  on  the  evidence 
it  was  essential  that  a  verdict  be  taken,  even  although  it 
was  certain  to  be  against  him.  In  other  wOTds,  such  a 
nonsuit  was  always  volimtary,  and  never  compulsory. 
Mr.  Starkie  says  of  this  proceeding:  ''The  doctrine  of 
nonsuits  is  founded  on  the  ancient  practice,  according  to 
which  the  plaintiff  was  bound  by  himself  or  his  attorney 
to  appear  at  the  trial,  prosecute  his  suit,  and  hear  the  ver- 
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diet;  and' in  case,  after  being  called,  he  made  default,  he 
was  decreed  to  have  abandoned  his  suit,  and  was  nonstdted. 
This  ancient  practice  has  long  been  used  as  the  medium 
by  which  the  court  intimates  an  opinion  that  the  plaintiff 
has  not  made  out  a  sufficient  case  for  the  consideration  of 
the  jury.  The  plaintiff  is  therefore  formally  called,  al- 
though by  himself  or  his  counsel  he  has  actually  appeared 
in  court.  In  conformity,  however,  with  the  old  practice, 
being  called,  he  may  if  he  choose  appear,  and  if  he  do,  the 
case  must  go  to  the  jury."  Starkie  Ev.  806, 4th  London  ed. 
In  the  course  of  a  similar  statement,  Mr.  Tidd  says:  ''The 
plaintiff  in  no  case  is  compellable  to  be  nonsuited;  and 
therefore,  if  he  insist  upon  the  matter  being  left  to  the 
jury,  they  must  give  in  their  verdict,  which  is  general  or 
special."  2  Tidd's  Pr.  796,  1807  ed.  Mr.  Lilly  describes 
the  office  and  nature  of  the  proceeding  as  follows:  "Non- 
suit is  when  a  man  brings  a  personal  action,  and  doth  not 
prosecute  it*  with  effect,  or  else  upon  the  triisil  refuses  to 
staild  a  verdict;  then  he  becomes  nonsuited,  which  is 
recorded  by  the  courts  and  the  defendant  recovers  his 
costs  against  him."  "The  court  cannot  compel  the  plain- 
tiff to  appear  and  stand  a  verdict;  but  if  the  plaintiff 
appears,  or  his  counsel  or  attorney  apl)ears  for  him,  he 
cannot  be  afterwards  nonsuit,  but  the  jury  must  deliver, 
in  their  verdict."  2  lil.  Reg.  230,  231,  1719  ed.  And 
Mr.  Chitty  says:  "A  nonsuit  must  always  be  voluntary ^ 
i.  e.  by  the  plaintiff's  counsel  submitting  to  the  same  or 
not  appearing,  and  in  no  case  can  it  be  adverse  or  without 
implied  consent."  3  Chitty's  Gen.  Pr.  910.  To  the  same, 
effect  are  3  Bl.  Com.  376,  377;  Dewar  v.  Purday,  3  Ad. 
&  E.  166, 170;  Corsar  v.  Eeed,  21  L.  J.  R.  (N.  S.)  Q.  B.  18; 
Standiffe  v.  Clarky21  L.  J.  R.  (N.  S.)  Exch.  129;  Minchin 
V.  Clementj  1  B.  &  Aid.  252.  In  the  last  case  the  court,  on 
ruling  that  a  verdict  theretofore  given  for  the  plaintiff 
could  not  be  sustained,  was  requested  to  order  a  nonsuit 
instead  of  a  new  trial;  but  the  request  was  denied.  Lord 
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Elienborough^  C.  J.,  observing:  ''It  is  in  the  plaintiff's 
option  to  be  nonsuited  or  not." 

The  question  whether  a  compulsory  nonsuit  could  be 
ordered  on  the  evidence  was  presented  to  this  court  in  1828 
in  Elmore  v.  GrymeSy  1  Pet.  469,  a  case  in  which  the  Cir- 
cuit Court,  conceiving  that  the  plaintiff's  evidence  was 
insufficient  to  sustain  a  verdict  in  his  favor,  had  non- 
suited him  without  his  assent.  Speaking  for  all  the  mem- 
bers of  this  court  but  one.  Chief  Justice  Marshall  dis- 
posed of  the  question  by  saying  (p.  471):  "The  Circuit 
Court  had  no  authority  to  order  a  peremptory  nonsuit, 
against  the  will  of  the  plaintiff.  He  had  a  ri^t  by  law 
to  a  trial  by  a  jury,  and  to  have  had  the  case  submitted 
to  them.  He  might  agree  to  a  nonsuit;  but  if  he  did  not 
so  choose,  the  com^  could  not  compel  him  to  submit  to 
it."  The  decision  in  that  case  was  approved  and  re- 
affirmed m  D'Wolf  V.  Rabaud,  1  Pet.  476,  497;  Crane  v. 
Morris,  6  Pet.  598,  609,  where  Mr.  Jiistice  Story  said  the 
point  was  not  longer  "open  for  controversy;"  Silsby  v. 
Foote,  14  How.  218,  222,  and  CasOe  v.  BuUard,  23  How. 
172,  183. 

It  being  thus  certain  that  the  common  law  rules  in  re- 
spect of  nonsuits  recognized  that  the  plaintiff  had  a  right 
to  have  the  verdict  of  the  jury  taken,  which  he  could  waive 
or  assert  at  his  option,  it  follows  that  those  rules  give  no 
support  to  the  suggestion  before  mentioned. 

In  what  has  been  said  we  would  not  be  understood  as 
implying  that  a  motion  for  a  compulsory  nonsuit  and  a 
demurrer  to  the  evidence  are  equivalents  of  a  request  for 
a  directed  verdict,  for  while  they  are  sometimes  spoken 
of  as  analogous  to  it,  this  only  means  that  for  the  purpose 
of  each  the  evidence  must  be  taken  most  strongly  in 
favor  of  the  opposite  party.  In  other  respects  they  are 
essentially  unlike.  A  motion  for  a  compulsory  nonsuit 
looks  to  an  arrest  of  the  trial  and  a  dismissal  of  the  cause, 
leaving  the  merits  undetermined  and  the  plaintiff  free 
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to  sue  again,  while  a  request  for  a  directed  verdict  looks 
to  a  completion  of  the  trial  and  an  adjudication  of  the 
merits  through  the  accustomed  cooperation  of  the  court 
and  jury.  Full  recognition  of  this,  as  also  of  its  bearing 
here,  is  found  in  Oscanyan  v.  Arms  Co.^  103  U.  S.  261,  264, 
where  it  is  said :  "The  difference  in  the  two  modes  is  rather 
a  matter  of  form  than  of  substance,  except  in  the  case  of  a 
nonsuit  a  new  action  may  be  hroughiy  whereas  in  the  case  of  a 
verdict  the  action  is  ended,  unless  a  new  trial  he  granted 
either  upon  motion  or  upon  appeal.^^ 

Equally  pronounced  is  the  difference  between  a  de- 
murrer to  the  evidence  and  a  request  for  a  directed  ver- 
dict; for  if  on  such  a  demurrer,  properly  joined  in  and 
allowed,  judgment  is  not  given  for  the  demurrant,  it  is- 
necessarily  given  for  his  opponent,  while  if  a  request  for  a 
directed  verdict  is  denied  the  party  making  the  request 
may  yet  receive  the  jury's  verdict  and  a  judgment  thereon. 
And  when  a  judgment  on  a  demurrer  to  the  evidence  is 
reversed  because  given  for  the  wrong  party,  the  error  is 
corrected  by  ordering  a  judgment  for  the  other  party, 
whereas  when  a  judgment  is  reversed  for  error  in  granting 
or  refusing  a  request  to  direct  a  verdict,  judgment  is  not 
ordered  for  either  party,  but  a  new  trial  is  awarded.  This 
was  so  at  conmion  law,  and  it  has  been  the  uniform  course 
of  action  in  this  court  from  the  begiiming.  These  distinc- 
tions are  so  substantial  as  to  show  that  the  suggested 
analogy  is  far  from  complete. 

We  come  now  to  two  decisions  in  this  court  which,  al- 
though not  involving  the  real  question  here,  namely,  the 
power  of  a  Federal  court  to  reexamine,  otherwise  than 
according  to  the  rules  of  the  common  law,  issues  of  fact 
which  have  been  determined  by  the  verdict  of  a  jury,  yet 
have  su^h  an  indirect  bearing  thereon  that  they  ought 
not  to  be  passed  unnoticed. 

In  Central  Transportation  Co.  v.  PuUman^s  Palace  Car 
Co.,  139  U.  S.  24,  38,  a  case  coming  here  from  the  eastern 
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district  of  Pennsylvania,  it  appeared  that  on  a  trial  to  the 
Circuit  Court  and  a  jury  the  court,  following  a  statute  of 
the  State,  had  entered  a  compulsory  nonsuit  which,  ac- 
cording to  the  state  law,  terminated  that  suit  but  was  not 
an  adjudication  of  the  merits  or  a  bar  to  another  suit  on  the 
same  cause  of  action.  This  court,  deeming  it  important 
to  notice  the  question  of  its  own  jurisdiction,  proceeded 
to  inquire  whether  such  a  judgment  was  subject  to  review 
on  writ  of  error,  and  in  the  course  of  the  inquiry  expressed 
the  opinion  that  the  state  statute  established  a  practice  or 
mode  of  procedure  which  the  conformity  provisions  of  the 
Federal  statutes  required  the  Circuit  Court  to  follow. 
But  it  was  stated  that  the  question  was  ''not  mentioned 
by  counsel  in  argument,"  and,  as  the  opinion  contains 
no  reference  to  the  right  of  trial  by  jury  or  to  the  Seventh 
Amendment;  it  well  may  be  that  the  bearing  of  the  latter 
on  the  applicability  of  the  state  statute  to  the  trial  in  the 
Circuit  Court  was  not  actually  considered. 

The  other  case  is  Coughran  v.  Bigelaw,  164  U.  S.  301, 
which  originated  in  a  territorial  court,  where  the  Seventh 
Amendment  was  applicable.  On  a  trial  by  jury  a  com- 
pulsory nonsuit  was  entered  according  to  a  local  statute, 
for  an  insufficiency  in  the  plaintiff's  evidence,  without 
prejudice  to  his  right  to  sue  again,  and  when  the  case  came 
here  the  judgment  was  affirmed,  it  being  directly  held 
that  granting  such  a  nonsuit  does  not  infringe  the  con- 
stitutional right. 

Of  these  two  cases  it  is  to  be  observed:  (1)  Although 
they  hold,  one  by  implication  and  the  other  expressly, 
that  the  constitutional  right  of  trial  by  jury  is  not  invaded 
by  a  statute  authorizing  the  court  to  enter  a  compulsory 
nonsuit  against  a  plaintiff  for  an  insufficiency  in  his  evi- 
dence, when  he  is  not  thereby  prevented  from  suing  again 
on  the  same  cause  of  action,  they  neither  hold  nor  suggest 
that,  consistently  with  that  right,  the  court  can  refuse 
to  take  the  verdict  of  the  jury,  or  disregard  it  when  taken. 
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and  enter  a  binding  judgment  on  the  evidence.  (2)  As- 
suming, without  80  deciding,  that  they  should  be  accepted 
and  followed  in  respect  of  the  particular  matter  to  which 
they  are  addressed,  that  is,  the  granting  of  an  involuntary 
nonsuit  which  leaves  the  merits  unadjudicated,  they  af- 
ford no  justification  whatever  for  overruling  or  departing 
from  the  repeated  decisions  of  this  court,  reaching  back 
to  the  beginning  of  the  last  century,  wherein  it  uniformly 
has  been  held  (a)  that  we  must  look  to  the  conmion  law 
for  a  definition  of  the  nature  and  extent  of  the  right  of 
trial  by  jury  which  the  Constitution  declares  ''shall  be 
preserved; ''  (b)  that  the  right  so  preserved  is  the  right 
to  have  the  issues  of  fact  presented  by  the  pleadings  tried 
by  a  jury  of  twelve,  under  the  direction  and  sui)erintend- 
ence  of  the  court;  (c)  that  the  rendition  of  a  verdict  is  of 
the  substance  of  the  right,  because  to  dispense  with  a 
verdict  is  to  eliminate  the  jury  which  is  no  less  a  part  of 
the  tribunal  charged  with  ihe  trial  than  is  the  court,  and 
(d)  that  when  the  issues  have  been  so  tried  and  a  verdict 
rendered  they  cannot  be  reexamined  otherwise  than  on  a 
new  trial  granted  by  the  court  in  which  the  first  trial  was 
had  or  ordered  by  the  appellate  court  for  some  error  of 
law  affecting  the  verdict. 

Ccughran  v.  Bigelow  recognizes  that  this  is  the  true 
conception  of  trial  by  jury,  for  it  is  there  said  (p.  307), 
"if  the  evidence  be  not  sufficient  to  warrant  a  recovery, 
it  is  ihe  duty  of  the  court  to  instruct  the  jury  accordingly, 
and,  if  the  jury  disregard  such  instruction,  to  set  aside 
the  verdict."  Why  instruct  the  jury  in  such  a  case  if  they 
have  no  office  to  perform?  Why  contemplate  that  they 
may  not  conform  to  the  instruction  if.  it  be  immaterial 
whether  they  do  or  not?  And  why  take  their  verdict  or 
have  any  concern  about  it  if  none  is  required?  The  an- 
swers are  given  in  prior  decisions,  which  hold,  as  before 
shown,  that  in  such  a  case  it  is  essential  ''that  the  jury 
make  its  v^xiict,  albeit  in  conformity  with  the  order  of  the 
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court,"  and  that  if  there  be  a  verdict  "the  action  is  ended, 
unless  a  new  trial  be  granted  either  upon  motion  or  upon 
appeal." 

Whether  in  a  given  case  there  is  a  right  to  a  trial  by 
jury  is  to  be  determined  by  an  inspection  of  the  plead- 
ings and  not  by  an  examination  of  the  evidence.  If  the 
pleadings  present  material  issues  of  fact,  either  party  is 
entitled  to  have  them  tried  to  the  court  and  a  jury,  and 
this  is  as  true  of  a  second  trial  as  of  the  first.  Whether  the 
evidence  is  sufficient  to  sustain  a  verdict  for  one  party  or 
the  other  is  quite  another  matter  and  does  not  affect  the 
mode  of  trial,  but  only  the  duty  of  the  court  in  instructing 
the  jury  and  of  the  latter  in  giving  their  verdict.  The 
issues  to  which  the  jury  must  respond  are  those  presented 
by  the  pleadings,  and  this  whether  the  evidence  be 
disputed  or  undisputed  and  whether  it  be  ample  or 
meagre.  To  speak,  therefore,  of  the  evidence  as  de- 
terminative of  the  right  to  a  trial  by  jury  is  to  confuse 
the  test  of  that  right  with  a  different  test  applicable  only 
in  determining  whether  a  particular  verdict  should  be 
directed. 

In  the  present  case  certain  well-defined  issues  of  fact 
were  presented  by  the  pleadings,  which  the  plaintiff,  as 
also  the  defendant,  was  entitled  by  the  Constitution  to 
have  tried  to  the  court  and  a  jury.  Such  a  trial  was  had 
and  resulted  in  a  general  verdict  resolving  all  the  Issues 
in  the  plaintiff's  favor.  That  verdict  operated,  under  the 
Constitution,  to  prevent  a  reexamination  of  the  issues 
save  on  a  new  trial  granted  by  the  trial  court  in  the 
exercise  of  its  discretion  or  ordered  by  the  appellate  court 
for  error  of  law.  At  the  trial  the  defendant  requested 
that  a  verdict  in  its  favor  be  directed,  and  had  the  court 
indicated  its  purpose  to  do  that,  it  would  have  been  open 
to  the  plaintiff,  under  the  then  prevailing  practice,  to 
take  a  volimtary  nonsuit,  which  would  have  enabled  her 
to  make  a  fuller  and  better  presentation  of  her  case,  if 
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the  facte  permitted,  at  another  trial  in  a  new  suit.  But 
the  defendant's  request  being  denied  and  a  verdict  being 
returned  for  the  plaintiff,  she  recovered  a  judgment.  That 
judgment  the  Circuit  Court  of  Appeals  reversed,  and 
rightly  so,  because  the  defendant's  request,  in  the  state 
of  the  evidence,  ought,  as  matter  of  law,  to  have  been 
granted.  The  reversal  operated  to  set  aside  the  verdict 
and  to  put  the  issues  at  large,  as  they  were  before  it  was 
given.  But,  instead  of  ordering  a  new  trial,  as  was  re- 
quired at  common  law,  the  Circuit  Court  of  Appeals  itself 
reexamined  the  issues,  resolved  them  in  favor  of  the 
defendant,  and  directed  judgment  accordingly.  This  we 
hold  could  not  be  done  consistently  with  the  Seventh 
Amendment,  which  not  only  preserves  the  cominon 
law  right  of  trial  by  jury,  but  expressly  forbids  that 
issues  of  fact  settled  by  such  a  trial  shall  be  reexamined 
otherwise  than  ''according  to  the  rules  of  the  common 
law." 

To  the  suggestion  that  in  so  holding  we  are  but  adhering 
to  a  mere  rule  of  procediu^  at  common  law  there  is  a  two- 
fold answer:  First,  the  terms  of  the  Amendment  and  the 
circumstances  of  its  adoption  unmistakably  show  that  one 
of  its  purposes  was  to  require  adherence  to  that  rule,  which 
in  long  years  of  practice  had  come  to  be  regarded  as 
essential  to  the  full  realization  of  the  right  of  trial  by 
jury;  and,  second,  the  right  to  a  new  trial  in  a  case  such 
as  this,  on  the  vacation  of  a  favorable  verdict  seciu^ed  from 
a  jury,  is  a  matter  of  substance  and  not  of  mere  form,  for 
it  gives  opportunity,  as  before  indicated,  to  present 
evidence  which  may  not  have  been  available  or  known 
before,  and  also  to  expose  any  error  or  untruth  in  the 
opposing  evidence.  As  is  said  in  Blackstone's  Commen- 
taries, vol.  3,  p.  391:  "A  new  trial  is  a  rehearing  of  the 
cause  before  another  jury.  .  .  .  The  parties  come 
better  informed,  the  counsel  better  prepared,  the  law  is 
more  fully  imderstood,  the  judge  is  more  master  of  the 
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subject;  and  nothing  is  now  tried  but  the  real  merits  of  the 

case." 
The  judgment  of  the  CircuU  Court  of  Appeals  is  aecardr 
ingly  modified  hy  eliminating  the  direction  to  enter  judg^ 
mentfor  Oie  defendant  notwithstanding  the  verdict^  and 
by  anbetituting  a  direction  for  a  new  trial 

Mr.  Justice  Hughes,  with  whom  concur  Mr.  Justice 
Holmes,  Mr.  Justice  Lurton  and  Mr.  Justice  Punet, 
dissenting. 

I  concur  in  the  decision  of  the  court  so  far  as  it  holda 
that  the  Circuit  Court  of  Appeals  was  right  in  reversing 
the  judgment;  but  I  am  unable  to  agree  with  the  con- 
clusion that  the  Circuit  Court  of  Appeals  was  bound  to 
order  a  new  trial,  and  was  without  power,  under  the 
Seventh  Amendment,  to  follow  the  state  practice  in 
directing  the  entry  of  the  judgment  to  which,  as  matter  of 
law,  the  defendant  was  entitled. 

The  serious  and  far-reaching  consequences  of  this 
decision  are  manifest.  Not  only  does  it  overturn  the 
established  practice  of  the  Federal  courts  in  Pennsylvania 
in  applying,  imder  the  Conformity  Act,  the  provisions  of 
the  state  law,  but  it  erects  an  impassable  barrier — ^unless 
the  Constitution  be  ameoded — to  action  by  Congress 
along  the  same  line  for  the  purpose  of  remedying  the  mis- 
chief of  repeated  trials  and  of  thus  diminishing  in  a  highly 
important  degree  the  delays  and  expense  of  litigation. 
It  cannot  be  gainsaid  that  such  a  conclusion  is  not  to  be 
reached  unless  the  constitutional  provision  compels  it. 
I  cannot  see  that  it  does  compel  it.  On  the  contrary, 
I  submit,  with  the  utmost  respect,  that  the  Pennsylvania 
practice  adopted  by  the  Circuit  Court  of  Appeals,  is 
entirely  in  conformity  with  the  Seventh  Amendment. 

What,  then,  is  this  case?  It  was  an  action  upon  a  policy 
of  insurance.    It  was  triable  by  jury,  but  the  province  of 
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the  jury  was  to  decide  questions  of  fact,  not  questions  of 
law.  This  court  concludes,  as  did  the  Coiut  of  Appeals, 
that  'Hhe  evidence  did  not  admit  of  a  finding  that  the 
policy  was  in  force  at  the  time  of  the  insured's  death.'' 
In  other  words,  after  the  plaintiff  had  had  full  opportunity 
to  present  her  case  and  to  show  facts  for  the  consideration 
of  the  jury,  and  the  case  on  both  sides  had  been  closed,  it 
appeared  that  there  were  no  facts  whatever  upon  which 
the  jury  would  be  warranted  in  finding  a  verdict  in  her 
favor.  Hence,  says  this  court,  the  defendant  was  en- 
titled to  a  direction  of  a  verdict  in  its  favor,  as  it  requested. 
Had  the  trial  court  rightly  applied  the  law,  the  case  would 
properly  have  ended  in  a  final  judgment  for  the  defendant. 
But  the  trial  coiut  erred  in  the  law,  and  consequently 
the  jiuy  found  a  verdict  for  the  plaintiff — not  upon  facts 
but  without  any  facts  upon  which  they  could  rest  it.  Now 
it  is  said  that  a  statute  which  permits  the  trial  court  or  the 
appellate  court,  after  that  wrongful  verdict,  to  correct  the 
error,  and  in  so  doing  not  only  to  set  aside  the  verdict 
but  to  direct  the  entry  of  the  judgment  to  which  the 
defendant  in  law  was  entitled  is,  as  applied  to  a  case  in  the 
Federal  coiul;,  contrary  to  the  Constitution. 

The  Seventh  Amendment  provides  that  "no  fact  tried 
by  a  jury  shall  be  otherwise  reexamined  in  any  Court  of 
the  United  States,  than  according  to  the  rules  of  the  com- 
mon law."  But,  wherein  has  any  matter  of  fact  tried  by 
a  jury  been  reexamined?  Conc^edly,  there  was  no  fact 
to  be  tried  by  a  jury;  the  case  as  made  was  barren  of  any 
such  fact;  and  there  being  none,  there  has  been  no  re- 
examination of  it.  How  can  it  be  said  that  the  Circuit 
Coiu't  of  Appeals  has  determined  the  facts  or  has  passed 
upon  issues  of  fact?  Whether  there  was  any  evidence  for 
the  jury  was  a  question  of  law.  The  trial  court,  in  wrongly 
deciding  it,  did  not  convert  it  into  a  question  of  fact;  it 
was  not  altered  by  the  verdict,  but  remained  the  same  in  its 
nature — a  question  for  the  determination  of  the  court. 
VOL.  ccxxviii — ^26 
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That,  it  seems  to  me,  is  the  substance  of  the  matter,  and 
all  else  is  form  and  procedure.  Whether  in  such  a  case,  on 
the  error  being  shown,  a  new  trial  should  be  ordered,  or 
whether  the  litigation  should  be  ended  by  a  prompt  entry 
of  the  judgment  which  should  have  followed  a  right  deci- 
sion in  the  first  instance,  is  a  matter  to  be  governed  by  the 
applicable  rules  of  practice;  but,  as  I  view  it,  it  is  not  a 
matter  withdrawn  from  legislative  control  by  the  con- 
stitutional provision  for  trial  by  jury,  which  is  concerned 
with  the  settlement  of  disputes  of  fact  and  not  with  the 
determination  of  legal  questions  or  with  the  consequences 
which  should  ensue  when  that  determination  is  decisive 
of  the  right  of  recovery  on  the  case  made. 

It  is  well  to  note  what  has  been  ruled  in  the  Third  Cir- 
cuit upon  this  precise  question.  For  the  practice  was 
there  deliberately  adopted  after  careful  consideration.  It 
has  commended  itself  to  the  bench  and  bar  as  a  salutary 
measure  making  for  the  improvement  of  the  administra- 
tion of  justice.  And,  it  should  be  observed  that  the  con- 
stitution of  the  State  of  Pennsylvania,  where  the  practice 
obtains,  also  provides  that  the  right  of  trial  by  jury  shall 
remain  inviolate.  (See  Const.  Pa.  1776;  Declaration  of 
Rights,  XI;  1790,  Art.  IX,  §  6;  1838,  Art.  IX,  §  6;  1873, 
Art.  I,  §  6.)  In  Sm'Mi  v.  Jmes,  181  Fed.  Rep.  819,  823, 
the  Circuit  Court  of  Appeals  for  that  circuit  thus  reviewed 
the  matter: 

''The  practice  of  entering  judgments  non  obstante  vere- 
dicto  has  long  existed  in  Pennsylvania,  and  it  enables  the 
case  to  be  concluded  by  a  verdict,  while  the  entry  of  judg- 
ment thereon  is  made  dependent  on  the  court's  opinion 
on  a  reserved  question  of  law.  This  permits  the  judge  to 
give  to  the  decisive  law  question  on  which  a  case  turns  a 
more  careful  examination  than  he  can  do  in  the  stress 
of  trial.  Moreover,  if  an  appellate  court  on  review  of  such 
judgment  finds  error,  it  can  reverse  and  direct  entry  of 
judgment  for  the  other  party  and  avoid  a  retrial.    Long 
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experience  in  this  practice  has  convinced  the  bar  and 
bench  of  the  State  of  its  value  in  conducing  to  a  more 
careful  and  deliberate  consideration  of  the  law  by  the  trial 
judge  and  to  the  avoidance  of  retrials.  The  practice  in 
Pennsylvania  is  of  statutory  origin,  as  stated  by  Judge 
Acheson  in  Casey  v.  Pennsylvania  AsphaU  Co.  (C.  C), 
109  Fed.  Rep.  746,  adopted  in  114  Fed.  Rep.  189,  52  C. 
C.  A.  145,  and  the  principles  involved  in  its  application 
are  set  out  in  Fisher  v.  Sharadin,  186  Pa.  St.  568,  40  Atl. 
Rep.  1091,  and  Boyle  v.  Mahanoy  City,  187  Pa.  St.  1,  40 
Atl.  Rep.  1093.  Under  the  Conformity  Act  this  practice 
has  long  been  followed  in  the  Federal  courts  in  Pennsyl- 
vania and  met  with  the  approval  of  this  court  in  Carstairs 
V,  American  Bonding  &  Trust  Co.,  116  Fed.  Rep.  449,  54 

O.    V/«    A.   00» 

In  the  Carstairs  Case  to  which  the  court  thus  refers, 
decided  over  ten  years  ago,  the  action  was  brought  in  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania, 
upoii  a  policy  of  fidelity  insurance.  The  defendant  asked 
for  a  binding  instruction.  The  court  reserving  that  ques- 
tion,  submitted  the  case  to  the  jury  which  found  a  verdict 
for  the  plaintiff.  After  argument,  the  court  concluded 
that  the  defendant  was  right,  that  there  was  no  case  for 
the  jury  and  hence  set  aside  the  verdict  and  directed  judg- 
ment for  the  defendant  upon  the  point  reserved.  112 
Fed.  Rep.  620.  The  Court  of  Appeals  sustained  this  ac- 
tion of  the  Circuit  Court  (116  Fed.  Rep.  449),  Circuit 
Judge  Gray  delivering  the  opinion.  There  was,  however, 
a  dissent  by  Circuit  Judge  Acheson,  who  thought  the  mode 
of  procedure  was  an  unwarrantable  departure  from  the 
constitutional  provision.  {Id.,  p.  455.)  This  called  forth 
a  concurring  opinion  from  Circuit  Judge  Dallas,  who 
said  {id.,  pp.  456-457) : 

''The  judgihent  here  complained  of  was  entered  upon  a 
point  which  the  learned  trial  judge  reserved  in  these 
words:  'I.  reserve  the  question  whether  there  is  any  evi- 
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dence  to  go  to  the  jury  in  support  of  the  plaintiff^'  claim/ 
In  our  opinion,  this  was  a  good  reservation.  The  Supreme 
coxu*t  of  Pennsylvania  has,  after  argument  and  reargu- 
ment  before  a  full  bench,  distinctly  so  decided  {Fisher 
V.  Scharadin,  186  Pa.  565,  40  Atl.  1091;  BoyU  v.  B(yr- 
ough  of  Mahanoy  City,  187  Pa.  1,  40  Atl.  1093);  and 
within  the  knowledge  of  the  writer,  the  Circuit  Court 
for  the  Eastern  district  of  Pennsylvania,  from  which  this 
case  comes,  has  in  a  number  of  instances,  and  without 
protest  or  disapproval  in  any,  reserved  precisely  the  same 
point.  Indeed,  counsel  in  this  cause  appear  to  have  re- 
garded the  practice  as  settled,  for  'the  record  shows  no 
objection  or  any  exception  to  the  form  of  the  reservation.' 
Boyle  V.  Borough  of  Mahanoy  City,  supra.  .  .  .  But 
in  our  opinion  there  is  no  substantial  difference  between 
a  judgment  entered  upon  a  directed  verdict  for  defendant 
and  one  entered  in  his  favor  notwithstanding  a  verdict 
rendered  for  plaintiff,  subject  to  the  question  whether 
there  was  any  evidence  to  warrant  it.  'Whether  there  be 
any  evidence  which  entitles  the  plaintiff  to  recover  is 
necessarily  a  question  of  law'  {Fisher  v.  Scharadin,  supra) ; 
and  that  question  it  is  which,  by  either  method  of  pro- 
cedure, and  with  like  effect  in  each,  the  court  decides.  No 
encroachment  is  made  upon  the  domain  of  the  jury  where 
either  course  is  pursued.  Its  province  of  finding  facts 
from  evidence  is  not  at  all  invaded.  All  that  is  adjudged 
is  that  a  verdict  which  is  unsupported  by  any  evidence 
cannot  properly  be  made  the  basis  of  a  legal  judgment; 
and  the  soundness  of  this  fundamental  proposition  is  now, 
we  think,  too  well  established  to  admit  of  question  or  to 
be  open  tovdebate."  . 

See  also  Spencer  v.  Duplan  SiUc  Co.y  112  Fed.  Rep-  638; 
115  Fed.  Rep.  689;  191  U.  S.  526,  527,  532. 

The  practice  which  had  been  followed  before  the  Car-- 
stairs  Case,  and  was  expressly  sanctioned  in  that  case, 
continued  to  be  observed.     In  1905,  the  legislature  of 
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Pennsylvania  broadened  it  by  permitting  a  reservation 
not  simply  of  leave  to  enter  judgment  for  the  defendant 
but  for  either  party  when  there  was  a  request  for  binding 
instructions.  As  the  Supreme  Court  of  Pennsylvania 
pointed  out,  in  construing  the  statute,  in  Dalmaa  v.  Kem^ 
He,  215  Pa.  St.  410,  it  was  not  intended  in  any  way  to  im- 
pair and  did  not  impair  the  function  of  the  jury  to  deal 
with  disputed  questions  of  fact,  but  its  purpose  was  to 
facilitate  the  disposition  of  questions  of  law.  It  was 
classed  as  one  of  the  '' practical  reforms"  instituted  by 
the  State  '^for  facilitating  business  without  impairing 
settled  legal  principles."  It  took  account  of  the  ''growing 
complexity  of  issues,  the  constantly  increasing  pressure 
upon  the  trial  lists,  the  taking  of  testimony  in  shorthand, 
and  the  consequent  hurry  of  trials;"  and  it  prompted  the 
prop^  despatch  of  the  work  of  the  courts  while  conserving 
the  essential  rights  of  suitors. 

Chief  Justice  Mitchell,  in  delivering  the  opinion  of  the 
court,  said  {id.,  pp.  411-413):  ^^The  act  being  so  recent  it 
is  important  that  it  should  be  examined  closely,  and  its 
proper  construction  settled.  Its  terms  are:  'Whenever 
upon  the  trial  of  any  issue,  a  point  requesting  binding 
instructions  has  been  reserved  or  declined,  the  party  pre- 
senting the  point  may  .  .  .  move  the  court  to  have 
all  the  evidence  taken  upon  the  trial  duly  certified  and 
filed,  so  as  to  become  part  of  the  record  and  for  judgment 
non  obstante  veredicto  upon  the  whole  record;  whereupon 
it  shall  be  the  duty  of  the  court  •  •  •  to  enter  such 
judgment  as  should  have  been  entered  upon  that  evi- 
dence.^ 

"  This  statute  makes  no  radical  innovation  on  the  settled 
line  of  distinction  between  the  powers  of  the  court  and  the 
jiuy.  It  shows  no  hitention  to  infringe,  even  if  it  could 
constitutionally  do  so,  the  province  of  the  jury  to  pass 
upon  the  credibility  of  witnesses  and  the  weight  of  oral 
testimony.    The  court  has  long  had  authority  to  direct 
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a  verdict  for  defendant  when  it  was  of  opinion  that  the 
plaintiff,  even  if  all  his  evidence  be  believed,  has  failed  to 
make  out  his  case.    .    .    . 

''The  act  of  1905  is  another  step  in  the  same  direction. 
It  broadens  the  power  of  the  judge  in  this  respect,  that 
whereas  heretofore  the  verdict  was  required  to  be  for  the 
plaintiff  and  the  reservation  to  be  of  leave  to  enter  judg- 
ment for  the  defendant  non  obstante,  now  what  is  reserved 
is  a  request  for  binding  direction  to  the  jury  and  may  be 
for  either  plaintiff  or  defendant.  But  though  thus  en- 
larged so  as  to  include  both  parties,  the  power  of  the  judge 
is  the  same  as  it  was  before.  He  is  'to  enter  such  judg- 
ment as  should  have  been  entered  upon  that  evidence,' 
or  in  other  words  to  treat  the  motion  for  judgment  as  if 
it  was  a  motion  for  binding  directions  at  the  trial,  and  to 
enter  judgment  as  if  such  direction  had  been  given  and 
a  verdict  rendered  in  accordance.  What  the  judge  may 
do  is  still  the  same  in  substance,  but  the  time  when  he  may 
do  it  is  enlarged  so  as  to  allow  deUberate  review  and  con- 
sideration of  the  facts  and  the  law  upon  the  whole  evi- 
dence. If  upon  such  consideration  it  shall  appear  that 
a  binding  direction  for  either  party  would  have  been 
proper  at  the  close  of  the  trial  the  court  may  enter  judg- 
ment later  with  the  same  effect.  But,  on  the  other  hand, 
if  it  should  appear  that  there  was  conflict  of  evidence  on  a 
material  fact,  or  any  reason  why  there  could  not  have 
been  a  binding  direction  then  there  can  be  no  judgment 
against  the  verdict  now.  As  already  said  there  is  no  in- 
tent in  the  act  to  disturb  the  settled  line  of  distinction 
between  the  provinces  of  the  court  and  the  jury.  The 
act  is  capable  of  usefulness  in  allowing  time  for  mature 
consideration,  but  it  should  not  be  carried  beyond  its  le- 
gitimate intent." 

The  provisions  of  this  statute,  as  thus  construed,  were 
applied  in  the  Federal  courts  in  Pennsylvania.  The  pro- 
priety of  the  practice  was  challenged  in  Fries-BrealinCo. 
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V.  Bergen,  168  Fed.  Rep.  360-364;  176  Fed,  Rep.  76, 81; 
and  it  was  sustained  by  both  the  Circuit  Court  and  the 
Circuit  Court  of  Appeals.  Circuit  Judge  Gray,  in  deliver- 
ing the  opinion  of  the  latter  court,  sud: 

'^This  Pennsylvania  practice  act  has  been  referred  to, 
uid  has  not  infrequently  been  brought  to  the  attention  of 
this  court  in  cases  where  the  granting  or  refusal  of  judg- 
ments nan  obetante  veredicto  have  been  the  subjects  of 
review.  The  act  enlarges  the  scope  of  the  common  law 
motion  for  judgment  for  plaintiff,  notwithstanding  the 
verdict  for  the  defendant^  by  pennitting  it  to  be  made  by 
either  plaintiff  or  defendant,  when  the  verdict  is  against 
either.  It  is  in  general  a  more  convenient  method,  so  far 
as  a  defendant  is  concerned,  of  reaching  practically  the 
same  result  as  was  sought  by  a  motion  for  a  compulsory 
nonsuit,  or  for  peremptory  instructions  at  the  close  of  the 
evidence,  or  by  a  motion  in  arrest  of  judgment,  made 
by  the  defendant  after  the  verdict  or  by  the  practice  prev- 
alent in  the  Pennsylvania  courts,  of  directing  a  verdict 
for  the  plaintiff  and  reserving  the  question,  whether  there 
is  any  evidence  in  the  case  entitling  the  plaintiff  to  recover. 
We  think,  under  the  conformity  provisions  of  section  914 
of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  684), 
the  Circuit  Court  was  required  to  recognize  the  prac- 
tice authorized  by  the  said  Pennsylvania  act  of  1905, 
there  being  nothing  incongruous  therein  with  the  organ- 
ization of  the  Federal  courts  or  their  settled  rules  of 
procedure." 

The  plaintiff  then  petitioned  this  court  for  a  writ  of 
certiorari,  and  one  of  the  grounds  stated  was  that  the  Cir- 
cuit Court  had  no  power  to  enter  judgment  for  the  defend- 
ant notwithstanding  the  verdict.  The  petition  was  denied. 
Friee-Breslin  Co.,  Petitioner,  v.  Bergen,  215  U,  S.  €09. 
And  the  same  practice  has  been  followed  since.  Smith 
V.  Jones,  supra.  See  also  Pittsburgh  Construction  Co.  v. 
West  Side  BeU  R.  R.  Co.,  151  Fed.  Rep.  125;  154  Fed.  Rep. 
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929;  West  Side  Belt  R.  R.  Co.  v.  PiUaburgh  CanstructUm  Co., 
219  U.  S.  92,  96, 102. 

The  Seventh  Amendment,  it  cannot  be  doubted,  deals 
with  matters  of  substance  and  not  with  mere  mattan  of 
form.  It  guarantees  the  right  of  trial  by  jury,  but  it  does 
not  raise  forms  of  motions  or  merely  modal  details  to  the 
dignity  of  constitutional  rights.  In  nmnerous  particulars, 
common  law  practice  has  been  altered  by  statute  in  many 
States  and  the  new  procedure  of  the  so-called  code  States 
has  been*  followed,  as  near  as  nfiay  be,  by  virtue  of  the  act 
of  Congress,  vfL  the  courts  of  the  United  States.  When 
the  question  is  raised  of  invasion  of  the  constitutional 
right,  we  must  always  look  to  the  substance  of  what  is 
done  and  not  to  mere  names  or  formal  changes.  It  is  of  no 
consequence  that  at  common  law  the  motion  for  judgment 
nbn  obstante  veredicto  was  made  only  by  the  plaintiff,  or 
was  granted  on  something  apparent  on  the  face  of  the 
pleadings.  We  are  not  concerned  with  the  mere  use  of 
this  or  any  other  descriptive  term. 

The  substantial  thing  is  that  the  common  law  recognized 
that  the  fimction  of  the  jury  was  to  deal  with  controversies 
of  fact.   If  there  was  a  question  of  law,  it  was  for  the  court. 

The  dominating  idea,  in  overturning  the  practice  below, 
seems  to  be  that  at  common  law,  if  there  was  an  issue  of 
fact  upon  the  pleadings,  the  plaintiff  was  entitled  to  have 
a  verdict  taken  in  any  event;  that  is,  if  he  did  not  volxm- 
tarily  take  a  nonsuit,  it  was  essential  that  a  verdict  be 
rendered,  notwithstanding  that  upon  the  evidence  there 
was  no  question  of  fact  for  the  jmy. 

This  would  seem  to  be  a  misconception  of  the  fimda- 
mental  principles  of  the  common  law  with  respect  to  jury 
trials  and  to  result  from  unjustified  implications  from  the 
practice  as  to  nonsuits  as  well  as  from  a  failure  to  regard 
the  full  scope  and  imiport  of  conmiQn  law  procedure. 

It  is  not  a  new  thing  that  a  party  should  be  able  to 
challenge  the  legal  sufficiency  of  the  evidence  adduced 
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against  him  and  call  upon  the  court  to  answer  the  question 
of  law  whether  upon  the  facts  shown  there  should  be  a 
recovery,  nor  is  it  a  new  thing  that  when  he  does  so  the 
court  should  give  judgment  without  the  intervention  of 
the  jury,  and  if  the  trial  court  errs  in  its  ruling  upon  the 
law,  the  reviewing  court  should  set  the  matter  right  and 
order  the  proper  judgment  to  be  entered. 

This  was  accomplished  by  demurring  to  the  evidence. 
This  was  a  proceeding  by  which  the  judges  of  the  court 
were  called  upon  to  declare  what, the  law  was  upon  the 
facts  shown  in  evidence.  It  was  analogous  to  the  demur- 
rer upon  the  facts  alleged  in  pleading.  The  reason,  it  is 
said,  for  demurring  to  the  evidence,  was  that  the  jury, 
if  they  pleased,  might  refuse  to  find  a  special  verdict,  and 
then  the  facts  would  not  appear  upon  the  record.  The 
party  demurring  had  to  admit  the  truth  of  all  the  evidence 
against  him;  and  if  this  were  circumstantial,  he  was  bound 
to  admit  every  fact  in  favor  of  his  adversary  which  the 
circumstances  might  tend  to  prove.  Unless  he  did  so,  the 
other  party  was  not  bound  to  join  in  the  demurrer.  If, 
however,  the  demurrer  was  in  proper  form  and  embraced 
all  the  requisite  concessions,  the  other  party  was  bound  to 
join.  The  result  was  that  there  was  nothing  left  for  the 
consideration  of  the  jury,  and  the  usual  practioe  was  to 
discharge  it,  although  it  was  recognized  as  proper  for  the 
jury  to  assess  the  damages  candiiiontdly  subject  to  the 
determination  of  the  demurrer.    2  Tidd's  Pr.  *865--*867. 

This  matter  was  reviewed  by  the  House  of  Lords  in  the 
leading  case  of  Gibson  v.  Hunter,  2  H.  Bl.  187,  decided  in 
the  year  1793,  where  Lord  Chief  Justice  Eyre,  in  delivering 
the  answer  of  the  judges,  said:  ''All  om*  books  agree,  that 
if  a  matter  of  record,  or  other  matter  in  wriUng,  be  offered 
in  evidence  in  maintenance  of  an  issue  joined  between 
the  parties,  the  adverse  party  may  insist  upon  the  juiy 
being  discharged  from  giving  a  verdict,  by  demurring  to 
the  evidence,  and  obliging  the  party  offering  the  evidence 
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to  join  in  demurrer.  He  cannot  refuse  to  join  in  demurrer, 
he  must  join  or  waive  the  evidence.  Our  books  also  agree, 
that  if  parol  evidence  be  offered;  and  the  adverse  party 
demurs,  he  who  offers  the  evidence  may  join  in  demurrer 
if  he  will.  We  are  therefore  thus  far  advanced,  that  the 
demurrer  to  evidence  is  not  necessarily  confined  to  vniUen 
evidence.  The  language  of  our  books  is  very  indistinct 
upon  the  question,  whether  the  party  offering  parol 
evidence  should  be  obliged  to  join  in  demurrer.  Why  is  he 
obliged  to  join  in  demurrer,  when  the  evidence  which  he 
offered  is  in  writing?  The  reason  is  given  in  Croke'a 
report  of  BaJeer^s  Case,^  because,  says  the  book,  *  there 
cannot  he  any  variance  of  maUer  in  writing. '  Parol  evidence 
is  sometimes  certain,  and  no  more  admitting  of  any 
variance  than  a  matter  in  writing,  but  it  is  also  often  loose 
and  indeterminate,  often  circimistantial.  The  reason  for 
obliging  the  party  offering  evidence  in  writing,  to  join 
in  demurrer,  applies  to  the  first  sort  of  parol  evidence, 
but  it  does  not  apply  to  parol  evidence  which  is  loose  and 
indeterminate,  which  may  be  urged  with  more  or  less 
effect  to  a  jury,  and  least  of  all  will  it  apply  to  evidence  of 
circumstances,  which  evidence  is  meant  to  operate  beyond 
the  proof  of  the  existence  of  those  circumstances,  and  to 
conduce  to  the  proof  of  the  existence  of  other  facts.  And 
yet  if  thi&ce  can  be  no  demurrer  in  such  cases,  there  will 
be  no  consistency  in  the  doctrine  of  demurrers  to  evidence, 
by  which  the  application  of  the  law  to  the  fact  on  an  issue 
is  meant  to  be  withdrawn  from  a  jury,  and  transferred  to 
the  judges.  If  the  party  who  demurs  will  admit  the 
evidence  of  the  fact,  the  evidence  of  which  fact  is  loose 
and  indeterminate,'  or  in  the  case  of  circumstantial  evi- 
dence, if  he  will  admit  the  existence  of  the  fact,  which  the 
circumstances  offered  in  evidence  conduce  to  prove,  there 
will  then  be  no  more  variance  in  this  parol  evidence,  than 

1  Gro.  Eliz.  753. 
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in  a  matter  in  writing;  and  the  reasons  for  compelling  the 
party  who  offers  the  evidence  to  join  in  demurrer,  will  then 
apply,  and  the  doctrine  of  demurrers  to  evidence  will  be 
uniform  and  consistent.  That  this  is  the  regular  course  of 
proceeding,  in  respect  to  parol  evidence  of  the  nature  I 
have  been  describing,  I  think  may  be  collected  from  the 
known  case  upon  this  subject.  Baker's  Case.  There  is  also 
another  case,  Wright  v.  Pindar ^  as  it  stands  reported  in 
Aleyn's  Reports,^  which  carries  the  doctrine  further,  and 
home  to  every  case  of  evidence  circumstantial  in  its  na- 
ture, affording  ground  for  a  conclusion  of  fact  from  fact; 
and  the  two  cases  taken  together,  I  think,  prove  satis- 
factorily, that  the  course  is  that  which  I  have  already 
supposed,  and  which  would  remove  all  the  difficulties 
that  are  in  the  way  of  obliging  the  party  to  join  in  demur- 
rer upon  parol  evidence.  Baker's  Case,  after  stating  that 
the  party  must  join  in  demurrer,  or  waive  his  evidence, 
where  a  matter  in  writing  is  shewn  in  evidence,  goes  on 
thus:  'If  the  Plaintiff  produces  witness  to  prove  any 
matter  in  fact  upon  which  a  matter  of  law  arises,  if  this 
defendant  admits  their  testimony  to  be  true,  there  also 
the  defendant  may  demur  in  law  upon  it,  but  then  he  ought 
to  admit  the  evidence  given  by  the  plaintiff  to  be  true.' 
Those  cases  have  very  carefully  marked  the  precise  ground, 
upon  which  a  party  may  demur  to  evidence;  and  prove 
that  if  a  party  rruiy  demur,  the  other  party  must  join  in 
demurrer.  According  to  Aleyn's  Report  of  *the  case  of 
Wright  v.  Pindar,  which  case  underwent  very  serious 
consideration,  it  was  resolved,  that  he  that  demurs  upon 
Hhe  evidence,  ought  to  confess  the  whole  matter  of  fact 
to  be  true,  and  not  to  refer  that  to  the  judgment  of  the 
court;  and  if  the  matter  of  fact  he  uncertainly  alleged,  or 
that  it  he  doubtful  whether  it  he  true  or  no,  hecause  offered  to 

he  proved  only  hy  presumptions  or  prohabUities,  and  the 

■ 
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other  party  demurs  thereupon,  he  that  alleges  this  matter, 
cannot  join  in  demurrer  with  him,  but  ought  to  pray  the 
judgment  of  the  court,  that  he  may  not  be  admitted  to  his 
demiurer,  unless  he  will  confess  the  matter  of  fad  to  be  tme,^ 
It  seems  to  follow  as  a  necessary  conclusion,  that  if  he  will 
confess  the  matter  of  fact  to  be  true,  there  he  is  to  be  ad- 
mitted to  his  demurrer,  and  that  if  he  is  admitted,  the 
other  party  must  join  in  demurrer.  My  Lords,  it  is  said 
in  some  of  our  books,  that  upon  a  demurrer  entered  upon 
parol  evidence,  the  party  offering  the  evidence  may  choose 
whether  he  will  join  in  demurrer  or  not.  But  after  having 
stated  the  two  authorities  which  I  have  mentioned,  I 
think  those  passages  in  the  books  must  be  understood  with 
the  qualification  mentioned  in  both  those  authorities, 
'unless  the  adverse  party  will  confess  the  evidence  to  be 
true.'  The  matter  of  fact  being  confessed,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the  evidence,  and 
may  then  be  properly  withdrawn  from  the  jury;  and  being 
entered  on  record  will  remain  for  the  decision  of  the 
Judges."    (M,  pp.  206-209.) 

If  on  a  demurrer  to  the  evidence  judgment  was  given 
for  one  party  when  it  should  have  been  given  for  the  other, 
the  error  was  corrected  in  the  appellate  tribunal  by  di- 
recting the  proper  judgment.  It  is  now  said  in  referring 
to  this  practice,  that  this  was  because  the  error  was  con- 
fined to  the  judgment,  and  did  not  reach  the  facts  as 
ascertained  and  shown  in  the  demurrer.  But  what  was 
the  error?  What  was  the  basis  of  the  judgment  and  upon 
what  ground  was  it  reversed  and  the  proper  judgment 
directed?  The  facts,  by  the  proceeding  on  the  demurrer, 
were  made  a  part  of  the  record,  and  the  question  of  >  the 
legal  sufficiency  of  the  evidence  wos  thus  one  of  law  arising 
upon  the  record.  The  court  dealt  with  the  question  of 
law,  that  is,  with  the  legal  insufficiency  of  the  evidence, 
and  directed  judgment  which,  as  matter  of  law,  followed 
the  case  made. 
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It  is  also  said  that  when  the  reversal  was  for  error  in 
allowing  the  demurrer,  the  latter  necessarily  went  for 
naught,  and  as  there  remained  no  ascertained  facts  on 
which  to  base  a  judgm^it,  a  new  trial  was  deemed  essen- 
tial; and  Gibson  v.  Hunter ^  supra,  and  Fowle  v.  Alexandriay 
11  Wheat.  320,  are  cited.  But  in  Gibson  v.  Hunter,  supra, 
the  reason  for  holding  that  the  demurrer  could  not  be 
allowed  and  that  no  judgment  could  be  given,  was  thus 
stated  (p.  209) :  ''The  examination  of  the  witnesses  in  this 
case,  has  been  conducted  so  loosely,  or  this  demurrer  has 
been  so  negligently  framed,  that  there  is  no  manner  of 
certainty  in  the  state  of  facts,  upon  which  any  judgment 
can  be  founded."  In  other  words,  the  case  was  lacking 
in  the  record  of  facts  with  the  essential  admissions  of  the 
demurring  party  which  were  necessary  to  support  a  judg- 
ment, and  there  was  no  option  but  to  award  a  new  trial 
because  of  the  way  the  record  had  been  made  up.  And  in 
Fowle  V.  Alexandria,  supra,  the  ruling  was  that  issue 
could  not  be  joined  upon  the  demurrer  so  long  as  any 
matter  of  fact  remained  in  controversy  between  the 
parties;  that  no  party  could  insist  upon  the  other  party's 
joining  in  the  demurrer  without  distinctly  admitting  upon  I 

the  record  every  fact  and  every  conclusion  of  fact  which  ' 

the  evidence  given  for  his  adversary  conduced  to  prove. 
The  court  said  (p.  323) :  "Upon  examination  of  the  case 
at  bar,  it  will  be  at  once  perceived  that  the  demurrer  to 
evidence,  tried  by  the  principles  already  stated,  is  fatally 
defective.  The  defendants  have  demurred,  not  to  facts, 
but  to  evidence  of  facts;  not  to  positive  admissions,  but 
to  mere  circiunstanees  of  presumption  introduced  on  the 
other  side.  .  .  .  Even  if  the  demurrer  could  be  con- 
sidered as  being  exclusively  taken  to  the  plaintiff's  evi- 
dence, it  ought  not  to  have  been  allowed  without  a  distinct 
admission  of  the  facts  which  that  evidence  conduced  to 
prove.  But  when  the  demurrer  was  so  framed  as  to  let 
.in  the  defendant's  evidence^  and  thus  to  rebut  what  the 
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other  side  aimed  to  establish,  and  to  overthrow  the  pre- 
sumptions arising  therefrom,  by  counter-presumptions,  it 
was  the  duty  of  the  circuit  court  to  overrule  the  demurrer, 
as  incorrect,  and  untenable  in  principle.  The  question 
referred  by  it  to  the  court,  was  not  a  question  of  law,  but 
of  fact." 

The  court,  therefore,  concluded  that  in  this  po8tiu:e  of 
the  case,  it  was  bound  to  order  a  new  trial,  and  it  was 
added:  ''We  may  say,  as  was  said  by  the  judges  in  Oibson 
v.  Hunter,  2  H.  Bl.  187,  that  this  demurrer  has  been  so 
incautiously  framed,  that  there  is  no  mourner  of  certainty 
in  the  state  of  facts,  upon  which  any  judgment  can  be 
founded.  Under  such  a  predicament,  the  settled  practice 
is  to  award  a  new  trial,  upon  the  ground  that  the  issue 
between  the  parties,  in  effect,  has  not  been  tried."  {Id., 
p.  324.)  The  necessary  implication  is  that,  had  the  de- 
murrer been  properly  framed  and  the  record  properly 
made,  so  that  there  had  been  certainty  in  the  facts  and 
the  proper  basis  for  the  determination  of  a  question  of 
law,  no  new  trial  would  have  been  ordered. 

How  can  it  be  said  that  these  authorities  furnish  any 
support  for  the  conclusion  which  has  been  reached  in  th^ 
case?  For  this  court  has  found  no  uncertainty  in  the  state 
of  facts  shown  by  the  record,  and  it  has  not  been- unable 
to  determine  the  question  arising  thereon.  On  the  con- 
trary, the  record  being  made  up  in  an  appropriate  manner 
and  the  question  being  properly  raised,  this  court  holds 
that  there  was  no  evidence  whatever  to  sustain  a  verdict 
for  the  plaintiff  and  because  there  is  certainty  in  the  record 
adjudges  that  the  trial  court  erred  in  refusing  a  binding 
instruction. 

The  practice  of  demurring  to  the  evidence  was  recog- 
nized in  Pawling  v.  United  States,  4  Cranch,  219;  Young  v. 
Blacky  7  Cranch,  565;  United  States  Bank  v.  Smith,  11 
Wheat.  171,  182;  Columbian  Insurance  Co.  v.  Catlett,  12 
Wheat.  383,  389;  Thornton  v.  Bank  of  Washington,  3  Pet 
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36;  Chinoweih  v.  Lessee  of  Haskell,  3  Pet.  92;  Corfield  v, 
CoryeU,  4  Wash.  C.  C.  371,  386;  Johnson  v.  Untied  States, 
5  Mason,  425,  436;  Pickd  v.  Isgrigg,  6  Fed.  Rep.  676;  and 
other  cases. 

After  the  decision  of  this  court  in  Fowls  v.  Alexandria, 
supra,  Mr.  Justice  Story,  who  delivered  the  opinion  in  that 
case,  thus  laid  down  ihe  rules  with  regard  to  demurrers 
to  evidence  in  Johnson  v.  United  States,  supra  (p.  436) : 

''The  general  nature  and  operation  of  such  a  demurrer 
has  been  expounded  with  great  force  and  correctness  in 
the  opinion  delivered  by  Lord  Chief  Justice  Eyre,  in  the 
case  of  Gibson  v.  Hunter  (2  H.  BI.  187).  The  Supreme 
Coiui^  of  the  United  States  has  also,  on  various  occasions, 
been  called  upon  to  discuss  the  nature  and  effect  of  the 
proceeding.  But  I  shall  do  no  more  at  present,  than  to 
refer  to  some  of  the  leading  cases,  not  meaning  to  com- 
ment on  them.  •  •  .  The  result  of  the  whole  is,  that 
the  party  demurring  is  bound  to  admit  not  merely  all 
the  facts  which  the  evidence  directly  establishes,  but  all 
which  it  conduces  to  prove.  The  demurrer  should  state 
the  facts,  and  not  merely  the  evidence  of  facts;  and  it  is 
utterly  inadmissible  to  demur  to  the  evidence,  when  there 
is  contradictory  testimony  to  the  same  points,  or  presump- 
tions leading  to  opposite  conclusions,  so  that  what  the 
facts  are  remains  uncertain,  and  may  be  urged  with  more 
or  less  effect  to  a  jury.  The  court,  however,  will,  in  favour, 
of  the  party,  against  whom  the  demurrer  is  sought,  as  it 
withdraws  from  the  jury  the  proper  consideration  of  his 
case,  make  every  inference  for  him,  which  the  facts  in 
proof  would  warrant  a  jury  to  draw.  But  if  the  facts  are 
so  imperfectly  and  loosely  stated,  that  the  Court  cannot 
arrive  at  a  satisfactory  conclusion,  that  the  judgment  can 
be  maintained  upon  the  actual  presentation  of  the  evidence 
of  these  facts,  then  the  course  is  to  reverse  the  judgment, 
and  to  award  a  venire  facias  de  novo.^^ 

In  Pawling  v.  United  States,  4  Cranch,  219,  the  United 
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States  sued  in  debt  upon  an  official  bond.  The  defendants 
pleaded  that  the  bond  had  been  delivered  as  an  escrow 
upon  a  condition  which  had  not  been  performed.  The 
United  States  demurred  to  the  evidence  produced  on 
behalf  of  the  defendants.  The  court  held  the  evidence 
insufficient  and  judgment  went  in  favor  of  the  United 
States.  This  court  reversed  the  judgment  and  directed 
that  judgment  be  entered  for  the  defendants  in  the  court 
below. 

That  the  practice  in  the  present  case  did  not  differ  in  its 
essential  features  from  that  permitted  at  common  law  is 
shown  by  the  decision  of  this  court  in  Chinoweth  v.  Lessee 
of  Haskellf  3  Pet.  92.  That  was  an  action  in  ejectment. 
What  took  place  on  the  trial  is  thus  stated  by  Chief 
Justice  Marshall  (p.  94):  "At  the  trial,  the  defendants 
demurred  to  the  plaintiffs'  testimony,  and  the  jury  found 
a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
coiul;  on  the  demurrer.  The  court  overruled  the  demurrer 
and  gave  judgment  for  the  plaintiffs."  The  applicable 
principles  were  thus  stated  (p.  96) : 

/'The  defendants  in  the  district  court  having  with- 
drawn their  cause  from  the  jury  by  a  demurrer  to  evidence, 
or  having  submitted  to  a  verdict  for  the  plaintiffs  subject 
to  that  demurrer,  cannot  hope  for  a  judgment  in  their 
favour,  if,  by  any  fair  construction  of  the  evidence,  the 
verdict  can  be  sustained.  If  this  cannot  be  done,  the 
judgment  rendered  for  the  defendants  in  error  must  be 
reversed."  On  reviewing  the  evidence,  this  court  found 
that  the  demurrer  ought  to  have  been  sustained.  And  this 
was  its  judgment  (p.  98) : 

''The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favour  of  the  defend- 
ants in  the  distKct  court." 

Here  then  is  a  case,  in  this  court,  which  contradicts  the 
conclusion  that  there  is  no  permissible  practice  under  the 
Ck)nstitution  by  which,  when  a  verdict  has  been  taken 
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for  the  plaintiff  and  it  has  been  found,  the  point  being  duly 
made,  that  there  is  no  legal  basis  for  it  in  the  evidence, 
judgment  can  be  directed  for  the  defendant. 

It  is  said  that  there  was  a  voluntary  joinder  in  demurrer. 
Undoubtedly,  the  plaintiffs  in  the  District  Court  did  join 
in  the  demurrer,  but  in  what  sense  did  they  join  volun- 
tarily? The  demurrer  to  the  evidence  in  the  Chinowelh 
Case  was  manifestly  well  taken.  And  this  being  so,  the 
other  party  was  bound  to  join  in  it.  As  it  was  said  in 
Gibson  v.  Hunter ^  supraj  the  cases  ''prove  that  if  a  party 
may  demur,  the  other  party  must  join  in  demxirrer.*' 
Whether  a  demurrer  should  be  allowed  was  the  initial 
question  for  the  trial  court,  but  if  the  case  was  one  where 
it  was  proper  to  allow  the  demurrer,  and  it  was  duly  taken 
and  allowed,  the  other  party  wjBiS  not  entitled  to  stand 
on  his  evidence  and  go  to  the  jury.  Let  it  be  assumed  that 
he  could  take  a  nonsuit;  but  this  is  not  to'  say  th&t  by  re- 
fusing to  join  in  the  demurrer  he  had  the  right  to  have  his 
case,  although  insufBicient  in  law  for  that  purpose^  sub- 
mitted to  the  decision  of  the  jury.  Of  coiu'se  if  there  were 
some  defect  or  variance,  which  he  believed  he  could 
remedy,  it  would  be  natural  for  him  to  withdraw  his  case; 
but  if  he  had  proved  all  he  could  possibly  prove,  there 
would  be  no  reason  for  a  withdrawal  unless  he  was  willing 
to  abandon  the  litigation.  If  he  did  not  desire  to  do  this, 
but  wished  to  proceed,  insisting  4ipon  the  legal  sufficiency 
of  the  evidence  to  which  the  denmrrer  was  taken,  he  had 
to  join  in  it.  For,  unless  he  did  so,  he  waived  his  evidence 
{Baker's  Case,  supra;  Gibson  v.  Hunter^  supra)  and  was 
left  without  any  evidence  to  go  upon;  while,  if  he  did  join 
in  the  demxirrer,  he  had  to  abide  the  judgment  of  the  court 
upon  the  point  of  law.  He  had  no  right  to  reach  the  jury, 
against  proper  objection,  when  his  evidence  raised  no 
question  of  fact.  In  the  Chinoweth  Case,  the  plaintiffs, 
confronted  with  the  demmrer,  and  desiring  to  stand  upon 
their  evidence  and  not  to  waive  it,  complied  with  the  rules 
VOL.  ccxxviii — 27 
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of  law  which  required  them  to  join  in  the  demxirrer.  The 
judgment  was  determined  by  the  decision  of  the  question 
of  law.  This  court,  finding  no  basis  for  the  verdict  which 
had  been  taken  for  the  plaintiffs  subject  to  the  opinion 
of  the  court  on  the  demurrer,  did  not  order  a  new  trial 
but  directed  judgment  for  the  defendants. 

The  practice  of  demurring  to  the  evidence  was  cum- 
brous. It  fell  into  disuse,  and  the  practice  of  moving  for 
a  direction  of  a  verdict  came  to  take  its  place.  The  funda- 
mental question,  however,  of  the  legal  insufficiency  of  the 
evidence,  remained  the  same.  As  this  court  said  in  Pcarks 
V.  Ro89,  11  How.  362,  373,  "But  a  jury  has  no  right  to 
assiune  the  truth  of  any  material  fact,  without  some  evi- 
dence legally  sufficient  to  establish  it.  It  is,  therefore, 
error  in  the  court  to  instruct  the  jury  that  they  may  find 
a  material  fact,  of  which  there  is  no  evidence  from  whiph 
it  may  be  legally  inferred.  Hence  the  practice  of  granting 
an  instruction  like  the  present,  ¥^ch  makes  it  imperative 
upon  the  jury  to  find  a  verdict  for  the  defendant,  and  which 
has  in  many  States  superseded  the  ancient  practice  of  a 
demurrer  to  evidence.  It  answers  the  same  purpose,  and 
should  be  tested  by  the  same  rules.  A  demuirer  to  evi- 
dence admits  not  only  the  facts  stated  therein,  but  also 
every  conclusion  which  a  jury  might  fairly  or  reasonably 
infer  therefrom.'' 

Can  it  be  doubted  that  it  would  be  competent  for  Con- 
^I'ess,  if  it  saw  fit,  to  reinstate  the  old  practice  of  demur- 
ring to  the  evidence  and  on  a  proper  demuirer  to  its  legal 
sufficiency,  with  an  admission  of  all  facts  that  his  evi- 
dence tended  to  prove,  to  compel  the  other  party  to  join 
in  the  demurrer;  and  to  provide  that  thereupon  the  coiut 
should  decide  the  question  of  law  and  enter  judgment 
accordingly?  Or  that,  if  the  trial  court  decided  wrongly, 
the  appellate  court  ^bould  be  at  liberty  to  direct  the 
entry  of  the  judgment  to  which,  as  matter  of  law,  a  party 
was  entitled?   And  could  not  Congress,  following  the  anal- 
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ogles  of  a  still  earlier  day,  before  written  pleadings  were 
introduced,  permit  the  question  to  be  raised  by  a  motion 
upon  the  trial?  Could  it  not  now  provide,  when  the  tes- 
timony is  reported  stenographically,  that  the  record  so 
made  and  appropriately  approved  by  the  court  should 
constitute  the  record  of  the  evidence  for  the  purpose  of 
determining  the  question  of  law  thus  raised? 

Again,  the  court  having  this  power  to  decide  the  ques- 
tion of  law  and  to  enter  judgment  accordingly,  can  it  not 
be  authorized  to  take  provisionally  the  verdict  of  the 
jury  to  avoid  the  delay  and  expense  of  a  new  trial  in  case 
it  should  appear  on  a  careful  consideration  of  the  evidence 
that  it  involved  a  dispute  of  fact  which  the  jury  should 
have  resolved? 

This  is  all,  as  it  seems  to  me,  that  the  Pennsylvania 
practice  comes  to.  Had  the  old  practice  obtained,  and 
had  there  been  a  demxirrer  to  the  evidence  in  this  case, 
this  court,  in  view  of  4ts  holding  that  the  "evidence  did 
not  admit  of  a  finding  that  the  policy  was  in  force  at  the 
time  of  the  insured's  death,"  must  necessarily  have  con- 
cluded that  the  demiurer  was  well  taken;  that  the  trial 
court  would  have  been  justified  in  directing  judgment  for 
the  defendant  without  submitting  the  case  to  the  jiuy; 
and  that  if  it  had  not  decided  the  question  correctly  the 
appellate  court  could  so  decide  it  and  direct  the  entry  of 
that  judgment.  The  rest  Of  the  matter  was  simply  the 
exercise  of  caution  to  avoid  unnecessary  litigation  by 
taking  the  verdict  of  the  jury  so  that  it  might  be  available 
if  it  appeared  that  the  case  was  one  for  the  jury. 

The  plaintiff  did  not  take  a  nonsuit,  or  attempt  in  any 
way  to  dismiss  her  case.  No  question  is  presented  with 
respect  to  her  right  to  withdraw  the  suit;  or  to  start  again, 
if  it  had  been  withdrawn.  It  is  said  that,  had  the  court 
indicated  a  purpose  to  direct  a  verdict  for  the  defendant, 
the  plaintiff  might  have  taken  a  nonsuit;  but. the  practice 
in  the  state  and  Federal  courts  had  long  been  established 
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and  must  have  been  well  understood.  There  is  nothing 
to'  indicate  to  the  contrary.  The  situation  disclosed  is 
that  the  plaintiff  was  standing  upon  her  evidence  contend- 
ing, as  she  still  contends,  that  it  was  sufficient  to  permit 
the  jury  to  find  in  her  favor.  The  defendant  insisted  that, 
conceding  all  that  the  evidence  tended  to  prove,  the 
plaintiff  had  no  case  for  the  jury.  In  this,  the  court  now 
finds  that  the  defendant  was  right.  The  defendant  having 
made  this  point  and  the  plaintiff,  on  the  other  hand,  hav- 
ing asserted  the  sufficiency  of  the  evidence  and  stood 
thereon,  I  find  no  ground  for  saying  that  the  local  practice 
was  opposed  to  the  principles  of  the  common  law  in  pro- 
viding, in  effect,  that  the  question  of  law  thus  raised  should 
be  determined  by  the  court,  which  should  render  judgment 
for  the  party  entitled  thereto. 

This  court  has  frequently  said  that  it  would  deal  with 
questions  of  this  sort  according  to  the  substance  of  the 
matter.  Thus,  in  Oscanyan  v.  Arms  Co.,  103  U.  S.  261, 
it  was  held  that  where  it  was  shown  by  the  opening  state- 
ment of  counsel  that  the  contract  on  which  the  suit  was 
brought  was  void  as  being  either  in  violation  of  law  or 
against  public  policy,  the  trial  court  might  properly  direct 
the  jury  to  find  a  verdict  for  the  defendant.  The  court, 
by  Mr.  Justice  Field,  said  (idl,  p.  266) : 

"Indeed,  there  can  be,  at*  this  day,  no  serious  doubt  that 
the  court  may  at  any  time  direct  a  verdict  when  the  facts 
are  undisputed,  and  that  the  jury  should  follow  such  direc- 
tion. The  maxim  that  questions  of  fact  are  to  be  sub- 
mitted to  the  jury,  and  not  to  be  determined  by  the  court, 
is  not  violated  by  this  proceeding  any  more  than  by  a 
nonsuit  in  a  state  coiui^  where  the  plaintiff  fails  to  make 
out  his  case.  The  intervention  of  the  jury  is  required 
only  where  some  question  of  fact  is  controverted."  In 
Central  Transportation  Co.  v.  PuUman^s  Palace  Car  Co.^ 
139  U.  S.  24,  it  was  held  that  a  state  statute  which  author- 
ized the  judge  presiding  at  the  trial  to  order  a  judgment 
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of  nonsuit  where  the  evidence  introduced  by  the  plaintiff 
was  insufficient  in  law  to  sustain  a  verdict,  might  be  fol- 
lowed in  the  Federal  court  under  Rev.  Stat.,  §  914,  and 
that  the  judgment  so  rendered  might  be  reviewed  here 
upon  writ  of  error.  The  court  said:  ''The  difference  be- 
tween a  motion  to  order  a  nonsuit  of  the  plaintiff  and  a 
motion  to  direct  a  verdict  for  the  defendant  is,  as  observed 
by  Mr.  Justice  Field,  delivering  a  recent  opinion  of  this 
court,  'rather  a  matter  of  form  than  of  substance,  except 
(that)  in  the  case  of  a  nonsuit  a  new  action  may  be  brought, 
whereas  in  the  case  of  a  verdict  the  action  is  ended,  unless 
a  new  trii^  be  granted,  either  upon  motion  or  upon  appeal/ 
Oacanyan  v.  Arms  Co.,  103  U.  S.  261,  264. 

"Whether  a  defendant  in  an  action  at  law  may  present 
in  the  one  form  or  in  the  other,  or  by  demiurrer  to  the  evi- 
dence, the  defence  that  the  plaintiff,  upon  his  own  case, 
shows  no  cause  of  action,  is  a  question  of  'practice,  plead- 
ings, and  forms  and  modes  of  proceeding,'  as  to  which  the 
courts  of  the  United  States  are  now  required  by  the  act  of 
Congress  of  June  1,  1872,  c.  265,  §  5,  17  Stat.  197,  re- 
enacted  in  §  914  of  the  Revised  Statutes,  to  conform,  as 
near  as  may  be,  to  those  existing  in  the  courts  of  the  State 
within  which  the  trial  is  had.  Sawin  v.  Kenny y  93  U.  S. 
289;  Ex  parte  Boyd,  105  U.  S.  647;  Chateaugay  Co.,  Petir 
tioner,  128  U.  S.  644;  Glenn  v.  Sumner,  132  U.  S.  152, 156." 
{Id.,  pp.  39-40.) 

In  other  words,  a  practice  which  would  not  have  been 
allowed  in  the  absence  of  statute  was  permitted  under  the 
statute  because  ih  the  substance  of  the  thing  it  was  entirely 
in  accord  with  the  principles  of  the  common  law.  In 
Coughran  v.  Bigelow,  164  U.  S.  301,  the  constitutional 
question  was  directly  presented,  and  after  referring  to  the 
ruling  in  Elmore  v.  Grymes,  1  Pet.  469,  that  in  a  Federal 
court  there  was  no  authority  to  order  a  peremptory  non- 
suit against  the  will  of  the  plaintiff  (Crane  v.  Morris,  6 
Pet.  698;  Castle  v.  BuUard,  23  How.  172),  the  court  said: 
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''The  foundation  for  those  rulings  was  not  in  the  con- 
stitutional right  of  a  trial  by  jury,  for  it  has  long  been 
the  doctrine  of  this  court  that  in  every  case,  before  the 
e\ddence  is  left  to  the  jury,  there  is  a  preliminary  question 
for  the  judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it  upon 
whom  the  anus  of  proof  is  imposed,  and  that,  if  the  evi- 
dence be  not  sufficient  to  warrant  a  recovery,  it  is  the  duty 
of  the  court  to  instruct  the  jury  accordingly,  and,  if  the 
jury  disregard  such  instruction,  to  set  aside  the  verdict. 
Parka  v.  Ross,  11  How.  362;  Schuchardl  v.  Aliens,  1  Wall. 
359;  Pleasants  v.  Fant,  22  Wall.  116,  120.  And,  m  the 
case  of  Oscanyan  v.  Arms  Co.,  103  U.  S.  264,  it  was  said  by 
Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court, 
that  the  difference  between  a  motion  to  order  a  nonsuit 
of  the  plaintiff  and  a  motion  to  direct  a  verdict  for  the 
defendant  is  'rather  a  matter  of  form  than  of  substance.' 

"That  the  cases  above  cited,  which  held  that  the  Cir- 
cuit Court  of  the  United  States  had  no  authority  to  order 
peremptory  nonsuits,  were  based,  not  upon  a  constitu- 
tional right  of  a  plaintiff  to  have  the  verdict  of  a  jury, 
even  if  his  evidence  was  insufficient  to  sustain  his  case, 
but  upon  the  absence  of  authority,  whether  statutory  or 
by  a  rule  promulgated  by  this  court,  is  shown  by  the 
recent  case  of  Central  Transportation  Co.  v.  PvUman^s  Car 
Co.,  139  U.  S.  24,  38,  where  it  was  held  that,  since  the 
act  of  Congress  of  June  1,  1872,  c.  255,  §  5,  17  Stat.  197, 
rcenacted  in  §  914  of  the  Revised  Statutes,  coiuts  of  the 
United  States  are  required  to  conform,  ad  near  as  may  be, 
in  questions  of  'practice,  pleadings  and  forms  and  modes 
of  proceeding'  to  those  existing  in  the  courts  of  the  State 
within  which  the  trial  is  had,  and  a  judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  ordering  a  peremptory  nonsuit,  in  pur- 
suance of  a  state  statute,  was  upheld.    It  is  the  clear  im- 
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plication  of  this  case  that  granting  a  nonsuit  for  want  of 
sufficient  evidence  is  not  an  infiingement  of  the  constitu- 
tional right  of  trial  by  jury. 

"As  there  was  a  statute  of  the  Territory  of  Utah  au- 
thorizing courts  to  enter  judgments  of  peremptory  non- 
suit; there  was  no  error  in  the  trial  court  in  granting  the 
motion  for  a  nonsuit  in  the  present  case,  nor  in  the  judg- 
ment of  the  Supreme  Court  affirming  such  ruling;  if, 
indeed,  upon  the  entire  evidence  adduced  by  the  plaintiffs 
enough  did  not  appear  to  sustain  a  verdict.''  (7^.,  pp.  SOT- 
SOS.) 

In  the  present  case,  the  point  is  not  that  the  ordinary 
practice  on  a  motion  for  the  direction  of  a  verdict  is 
identical  with  that  on  a  demurrer  to  the  evidence,  but 
that  the  latter  as  well  as  the  former  was  clearly  permitted 
by  the  Ck)nstitution  and  that  the  modem  application  of 
it,  in  a  convenient  form  through  the  local  statute  in  ques- 
tion, was  not  a  substantial  departiu^. 

I  do  not  see  that  the  authorities  relied  upon  in  the 
opinion  of  the  court  sustain  its  ruling.  They  may  be 
briefly  reviewed.  In  United  States  v.  Wonson,  1  Gall.  5, 
20,  it  was  held  that  where  a  cause  had  once  been  tried  by 
a  jury  in  the  District  Court,  there  could  not  be  a  new  trial 
by  a  jury  in  the  Circuit  Court.  The  statement  of  Mr. 
Justice  Story  with  regard  to  the  constitutional  provision 
and  the  importance  of  trial  by  jury  have  obvious  reference 
to  cases  of  disputed  questions  of  fact  with  which  it  is  the 
province  of  the  jury  to  deal.  Facts  once  tried  by  a  jury 
are  not  reexamined  and  the  court  is  not  to  substitute  its 
judgment  of  the  facts  for  the  judgment  of  the  jury,  but, 
in  such  case,  should  order  a  new  trial. 

Applying  this  rule  to  the  present  case,  if  this  court 
found  that  on  the  trial  there  was  any  question  of  fact  for 
the  jury  to  decide,  it  could  not  sustain,  as  it  does  sustia^in, 
the  Circuit  Court  of  Appeals,  in  reversing  the  judgment 
for  the  plaintiff. 
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In  Parsons  v.  Bedford,  3  Pet.  433,  it  was  held  that  it 
was  not  the  intention  of  Congress  by  the  act  of  May  26, 
1824,  4  Stat.  62^  c.  181,  to  confer  upon  this  court  the 
power,  in  reviewing  a  judgment  of  the  District  Court  of 
Louisiana,  to  decide  questions  of  fact  which  had  been 
passed  upon  by  the  jury.  The  court  said  that  no  points 
of  law  were  brought  under  review,  and  that  the  whole 
object  was  "to  present  the  evidence  here  in  order,  to 
establish  the  error  of  the  verdict  in  matters  of  fact." 
The  remarks  of  the  court  in  Walker  v.  New  Mexico  & 
Sovlhem  Pacific  R.  R.  Co.,  165  U.  S.  593,  596,  plamly  have 
reference  to  the  same  subject.  Thus,  it  is  said  that  the 
Seventh  Amendment  "does  not  attempt  to  regulate  mat- 
ters of  pleading  or  practice,"  that  "its  aim  is  not  to  pre- 
serve mere  matters  of  form  and  procediu^  but  substance 
of  right"  and  that  "this  requires  that  questions  of  fact 
in  conunon  law  actions  shall  be  settled  by  a  jury,  and 
that  the  court  shall  not  assume  directly  or  indirectly  to 
take  from  the  jury  or  to  itself  such  prerogative." 

In  Barney  v.  Schmeider,  9  Wall.  248,  the  court  received 
the  testimony  taken  on  a  former  trial,,  but  did  not  have 
it  read  to  the  jury.  The  court  informed  the  jury  of  its 
purport  and  directed  thena  to  find  a  verdict  in  favor  of 
the  plaintiff.  In  other  words,  the  court  followed  the 
practice  of  directing  a  verdict  by  a  jmy  without  the  evi- 
dence upon  whi(^  it  should  rest  being  properly  presented 
to  the  jury.  The  court  overruled  the  contention  tiiat  there 
was  not  a  disputed  question  of  fact,  saying,  after  reviewing 
the  case,  "Where  there  is  any  discrepancy ,*however  slight, 
the  court  must  submit  the  matter  to  which  it  relates  to  the 
jury,  because  it  is  their  province  to  weigh  and  balance 
the  testimony  and  not  the  court's.  The'proposition  is  not, 
therefore,  sustained,  that  nothing  but  a  question  of  law 
was  to  be  decided."    {id.,  p.  263.) 

The  cases  mostly  relied  upon  are  those  ot  Hodges  v. 
Boston,  106  U.  S.  408;  and  Baylis  v.  Travellers'  Insvrartce 
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Co.f  113  U.  S.  316.  But,  it  is  submitted  that  these  cases 
neither  control  the  matter  nor  are  inconsistent  with  the 
principles  which  I  have  urged  as  determinative  of  this 
question. 

In  Hodges  v.  EastoUy  supra,  there  was  a  so-called  special 
verdict,  in  answer  to  questions  propounded  by  the  court. 
But  the  questions  and  the  verdict  in  response  thereto, 
covered  only  a  part  of  the  material  issues  of  fact.  The 
court  gave  judgment  upon  the  special  verdict  and  upon 
what  it  described  as  "facts  conceded  or  not  disputed  upon 
the  trial."  What  these  facts  were,  which  lay  outside  the 
verdict,  did  not  appear  from  the  record.  "No  bill  of  ex- 
ceptions was  taken  showing  the  evidence  introduced  by 
either  party,  nor  was  there  a  general  verdict."  This  court 
said  that  having  regard  alone  to  the  questions  and  answers 
propounded  to  the  jury,  it  was  clear  that  the  plaintiflfs 
had  not  proved  their  case.  If  it  were  presumed  that  there 
were  no  material  facts  beyond  those  found  by  the  jury 
then  the  judgment  was  unauthorized;  on  the  other  hand, 
if  there  were  other  material  facts  they  were  found  by  the 
court  and  not  by  the  jury.  As  the  court  pointed  out, 
there  was  no  waiver  of  a  jury,  by  a  stipulation  in  writing, 
as  provided  by  the  statute  (Rev.  Stat.  §§  648-649)  and 
there  was  "nothing  in  the  record  from  which  such  stipula- 
tion or  waiver  may  be  inferred."  The  case  then  was  one  in 
which  the  record  afforded  no  basis  for  a  judgment,  and 
there  was  no  alternative  but  to  direct  that  a  trial  be  had 
"upon  all  the  material  issues  of  fact." 

In  Bayiis  v.  Travellers^  Insurance  Co.,  supra,  the  action 
was  upon  a  poUcy  of  insurance  to  be  paid  to  the  plaintiff 
in  case  his  father  "should  accidentally  sustain  bodily 
injury  which  should  produce  death  within  ninety  days." 
After  the  close  of  the  testimony,  the  defendant  moved  to 
dismiss  on  the  ground  that  the  evidence  was  insufficient 
to  support  a  verdict.  The  motion  was  denied,  the  plaintiff 
insisting  that  there  were  questions  of  fact  which  should  be 
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submitted  to  the  jury.  The  court  then  directed  the  jury 
to  find  a  verdict  for  the  plamtiff  subject  to  its  opinion  upon 
the  question  whether  the  facts  warranted  a  recovery. 
Subsequently  the  coiuii  denied  a  motion  for  judgment  on 
the  verdict  in  favor  of  the  plaintiff  and  directed  judgment 
to  be  entered  for  the  defendant.  This  court  reversed  the 
judgment  and  ordered  a  new  trial. 

The  pith  of  the  decision  is  that,  despite  what  the  trial 
judge  said  regarding  the  matter,  there  were  really  ques- 
tions of  fact  for  the  jury,  and  that  the  trial  judge  could 
not  take  the  place  of  the  jury  in  deciding  them.  The  appel- 
lant challenged  the  judgment  in  this  court  upon  that 
ground  which  was  found  to  be  well  taken.  What  was 
actually  decided  appears  from  the  following  statement  of 
the  opinion: 

"But,  without  a  waiver  of  the  right  of  trial  by  jury,  by 
consent  of  parties,  the  coiuii  errs  if  it  substitutes  itself  for 
the  jury,  and,  passing  upon  the  effect  of  the  evidence, 
finds  the  facts  involved  in  the  issue,  and  renders  judgment 
thereon. 

"This  is  what  was  done  in  the  present  case.  It  may  be 
that  the  conclusions  of  fact  reached  and  stated  by  the 
coiuii  are  correct,  and,  when  properly  ascertained,  that 
they  require  such  a  judgment  as  was  rendered.  That  is  a 
question  not  before  us.  The  plaintiff  in  error  complains 
that  he  was  entitled  to  have  the  evidence  submitted  to 
the  jury,  and  to  the  benefit  of  such  conclusions  of  fact  as 
it  might  justifiably  have  drawn ;  a  right  he  demanded  and 
did  not  waive;  and  that  he  has  been  deprived  of  it,  by  the 
act  of  the  court,  in  entering  a  judgment  against  him  on 
its  own  view  of  the  evidence,  without  the  intervention 
of  a  jury. 

"In  this  particular,  we  think  error  has  been  well  as- 
signed."   {Id.,  pp.  320-321.) 

This  being  the  point  of  the  case,  it  would  seem  to  be 
r3,ther  an  extreme  construction  of  the  rest  of  the  opinion. 
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in  its  references  to  practice,  to  treat  it  as  an  exhaustive 
statement  of  all  the  possibilities  of  legislative  contrbl 
over  procedure  within  constituticmal  limits,  or  as  laying 
down  rules  which  would  preclude  the  court  in  a  case  where 
there  was  no  question  of  fact  for  the  jury,  from  following 
the  applicable  state  practice,  or  an  act  of  C!ongress,  in 
entering  judgment  for  the  party  who,  upon  the  record, 
was  as  matter  of  law  entitled  to  it.  That,  as  I  regard  the 
decision,  is  very  far  from  its  purpose  and  effect. 

It  is  said,  however,  that  a  new  trial  affords  opportunity 
to  a  plaintiff  to  better  his  case,  by  presenting  evidence 
which  may  not  have  been  available  before.  But  we  are 
not  dealing  with  an  application  for  a  new  trial  upon  the 
groimd  of  newly  discovered  evidence  or  with  the  prin- 
ciples controlling  an  application  of  that  sort.  We  are 
concerned  with  the  question  whether  a  party  has  a  con- 
stitutional right  to  another  trial,  simply  because  the  trial 
court  erred  in  its  determination  of  a  question  of  law  which 
was  decisive  of  the  case  made.  Had  the  trial  court  done 
what  this  court  says  it  should  have  done,  it  would  have 
directed  a  verdict  for  the  defendant  and  if  the  jury,  simply 
foUowing  the  instruction  of  the  trial  court,  had  so  found, 
final  judgment  would  have  been  entered  and  no  new  trial 
would  now  be  granted.  Still  the  jury  would  not  have 
passed  upon  any  question  of  fact,  but  would  simply  have 
obeyed  the  judge.  The  opportunity  to  better  the  case  on 
a  second  trial  would  probably  be  as  welcome,  but  it  would 
not  be^accorded.  I  am  unable  to  see  any  basis  for  a  con- 
stitutional distinction  which  raises  a  constitutional  right 
to  another  trial  in  the  one  case  and  not  in  the  other. 

Of  course,  in  any  case,  where  there  are  questions  of 
fact  for  the  jury,  the  court  cannot  undertake  to  decide 
them  imiess  a  jiuy  trial  is  waived.  But,  it  would  deem 
to  be  an  entire  misapprehension  to  say  that  trial  by  jury, 
in  its  constitutional  aspect,  requires  the  submission  to  the 
jury  of  evidence  which  presents  no  question  for  their 
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decision;  and  that,  although  there  be  no  facts  for  the  jury 
to  pass  upon,  still  the  judgment  which  follows  as  matter 
of  law,  can  be  arrived  at  only  through  a  verdict.  This  is  to 
create  a  constitutional  right  out  of  the  practice  of  taking 
verdicts  by  direction.  The  ancient  method  of  challenging 
the  sufficiency  of  the  evidence  by  demurrer,  and  thereupon 
either  discharging  the  jury  altogether  or  assessing  the 
damages  conditionally  to  await  the  decision  of  the  de- 
murrer (Cro.  Car.  143),  reveals  the  function  of  coiuli  and 
jury  in  a  clearer  light,  and  shows  that  the  idea  that  the 
judgment  upon  a  trial  where  there  is  no  evidence  to 
sustain  a  finding  by  the  jury,  can  be  reached  only  through 
a  verdict,  could  not  have  been  entertained  at  the  time  the 
Constitution  was  adopted. 

To  repeat  and  conclude:  All  that  has  been  done  in  the 
present  case  could,  in  substance,  have  been  done  at  com- 
mon law,  albeit  by  a  more  cumbrous  method.  There  has 
been  no  invasion  of  the  province  of  the  jury.  That  con- 
clusively appears  from  the  fact  that  this  court  holds  that 
there  was  no  basis  for  a  finding  by  the  jury  in  favor  of 
the  plaintiff.  We  have  here  a  simpUfication  of  procedure 
adopted  in  the  public  interest  to  the  end  that  unnecessary 
litigation  may  be  avoided.  The  party  obtains  the  judg- 
ment which  in  law  he  should  have  according  to  the  record. 
I  submit,  with  deference,  that  in  now  condemning  this 
practice,  long  followed  in  the  courts  below,  this  court  is 
departing  from,  instead  of  applying,  the  principles  of  the 
common  law,  and  isjextending  railier  than  enforcing  the 
constitutional  provision.^ 

I  am  authorized  to  say  tb^  Mr.  Jdsticb  Houces, 
Mr.  Justice  Lurton  and  Mr.  Justice  Pitney  concur  in 
this  dissent; 
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ex  parte:  in  the  matter  of  dante,  coir- 
Lector  of  the  estate  of  hutchins. 

IN  liANDAMUB. 
No.  15.    Argued  April  14, 1013.-^Decided  April  28,  1913. 

The  rules  of  the  Court  of  Appeals  of  the  District  of  Columbia  were 
promulgated  in  pursuance  of  powers  conferred  upon  the  justices  of 
that  court  by  §  6  of  the  act  of  February  9, 1893,  creatmg  it. 

Rule  10  providing  that  there  shall  be  no  review  by  the  Court  of  Appeals 
of  any  order,  judgment  or  decree  of  the  Supreme  Court  of  the  Dis- 
trict unless  the  appeal  be  taken  within  twenty  days  after  the  same 
is  made,  is  the  only  rule  governing  such  appeals,  and  there  is  no 
provision  extending  the  time  for  taking  or  perfecting  an  appeal  in 
the  event  of  death  of  a  party. 

Rule  10  has  been  interpreted  to  include  the  perfecting  of  an  appeal  by 
filing  the  bond. 

The  facts,  which  involve  the  construction  of  Rule  10  of 
the  Court  of  Appeals  of  the  District  of  Columbia  prescrib- 
ing the  time  within  which  appeals  from  the  Supreme  Court 
of  the  District  must  be  taken,  and  the  application  of  that 
rule  to  appeals  where  the  judgment  debtor  has  died  within 
the  prescribed  period,  are  stated  in  the  opinion. 

Mr.  Edwin  C.  Brandenburg ^  with  whom  Mr.  CUxrence  A. 
Brandenburg  and  Mr.  F.  Walter  Brandenburg  were  on  the 
brief,  for  petitioner. 

Mr.  Wharton  E.  Lester  and  Mr.  Michael  J.  Colbert  for 
respondents. 

Mb.  Cotef  Justice  White  delivered  the  opinion  of 
the  comii.- 

To  a  rule  commanding  the  judges  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  to  show  cause  why  a 
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certain  action  should  not  be  reinstated  on  the  docket  of 
the  court  and  heard  and  decided  upon  its  merits,  return 
was  filed  and  hearing  had  on  the  issues  raised.  Before 
passing  upon  those  issues  we  set  out  the  facts  of  the  con- 
troversy. 

On  April  16, 1912,  in  an  action  pending  in  the  Supreme 
Court  of  the  District  of  Columbia,  a  verdict  was  returned 
in  favor  of  the  plaintiff,  India  Bagby,  against  Stilson 
Hutchins.  After  the  filing  of  a  motion  for  a  new  trial, 
and  in  arrest  of  judgment,  and  on  Simday,  April  21, 1912, 
Hutchins  died.  On  May  3,  1912,  the  trial  court  over- 
ruled the  motions  and  entered  judgment  nunc  pro  tunc  as 
of  the  date  of  the  verdict.  The  rules  required  the  taking 
of  appeals  to  the  Coiui^  of  Appeals  of  the  District  within 
twenty  days  from  a  judgment,  and,  although  no  repre- 
sentative of  the  estate  had  been  appointed,  the  former 
attorneys  of  Mr.  Hutchins  noted  an  appeal  within  the 
time  limited^  styling  themselves  "attorneys  for  the  de- 
fendant, and  on  behalf  of  the  executors  named  in  his  last 
will."  Owing  to  a  contest  over  the  admission  of  such  will 
to  probate,  \^liam  J.  Dante  was  appointed  collector  of 
the  estate  on  June  14,  1912,  and  soon  afterwards  was 
authorized  to  enter  his  appearance  in  the  Bagby  case, 
with  authority  to  "take  such  steps  as  may  be  necessary  to 
prosecute  an  appeal  from  the  judgment  entered  therein.'' 
He  then  moved  in  the  trial  coiui^  to  vacate  and  set  aside 
the  judgment  against  Hutchins  upon  the  groimd  that  the 
coiu-t  was  without  power  or  authority  in  the  premises, 
"inasmuch  as  the  cause  abated  upon  the  death  of  said 
Stilson  Hutchins;  and  upon  the  further  ground  that  no  one 
representing  said  estate  had  been  appointed  at  the  time 
of  the  hearing  upon  said  motion  or  the  entry  of  said  judg- 
ment." On  June  22,  1912,  the  trial  court  ordered  the 
action  revived  in  the  name  of  Dante,  as  collector  in  the 
place  and  stead  of  Hutchins,  but  denied  the  motion  to 
vacate  the  judgment.    Th^  order  concluded  as  follows: 
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"The  said  William  J.  Dante,  collector  of  the  estate  of 
StilsoD  Hutchins,  by  his  attorneys,  in  open  court,  notes 
an  appeal  to  the  Court  of  Appeals  of  the  District  of 
Columbia,"  followed  by  a  recital  as  to  the  penalty  of  the 
bond  for  costs.  The  citation  which  issued,  dated  June  24, 
1912,  required  the  appellee  "to  show  cause,  if  any  there 
be,  why  the  judgment  rendered  against  the  said  appellant 
should  not  be  corrected  and  why  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf/'  On  June  25, 
1912,  a  bill  of  exceptions  was  signed  and  made  a  part  of 
the  record  containing  the  substance  of  the  evidence  taken 
at  the  trial  in  which  judgment  was  entered  against 
Hutchins.  In  the  Court  of  Appeals  counsel  for  Bagby 
moved  to  dismiss  the  appeal  taken  in  the  name  of  Hutchins 
because  "futile;"  and  to  dismiss  the  appeal  taken  in  the 
name  of  collector  Dante,  on  the  groimd  that  if  it  was  from 
the  judgment,  it  was  too  late,  and  if  from  the  order  re- 
fusing to  vacate  the  judgment,  that  order  was  not  appeal- 
able. The  hearing  of  the  motion  was  postponed  to  the 
merits.  On  January  6, 1913,  however,  after  the  cause  had 
been  argued  on  the  merits,  the  court  below  granted  the 
motion  to  dismiss  the  appeal  of  the  collector,  on  the 
ground  that  the  order  allowing  the  appeal  was  from  the 
decision  on  the  motion  to  vacate  the  judgment  and  no 
appeal  lay  from  such  an  order.  On  the  state  of  facts  just 
detailed,  and  the  averment  that  the  dismissal  of  his  appeal 
without  consideration  of  the  merits  of  the  judgment 
recovered  by  Bagby  deprived  the  petitioner  "of  a  sub- 
stantial property  right  without  due  process  of  law,"  relief 
by  mandamus  was  prayed,  and  we  allowed  a  rule  to  issue. 
From  the  answer  to  the  rule  it  appears  that  the  death 
of  Hutchins  was  suggested  to  the  trial  court  on  April  23, 
1912,  and  that  on  motion  of  the  former  attorneys  of 
Hutchins  the  motions  in  arrest  of  judgment  and  for  a  new 
trial  were  continued  to  May  3  and  on  that  day  were 
overruled  and  the  judgment  entered  nunc  pro  tunc.    It  is 
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also  shown  that  from  the  organization  of  the  Court  of 
Appeals,  pursuant  to  the  powers  conferred  upon  the 
justices  of  that  court  by  §  6  of  the  act  of  Congress  of 
February  9,  1893,  creating  the  court,  there  was  promul- 
gated a  rule  known  as  Rule  10,  in  the  first  section  of  which 
it  is  provided  as  follows: 

"  No  order,  judgment,  or  decree  of  the  Supreme  Court  of 
the  District  of  Columbia,  or  of  any  justice  tiiereof,  shall  be 
reviewed  by  the  Court  of  Appeals,  unless  the  appeal  shall 
be  taken  within  twenty  days  after  the  order,  judgment, 
or  decree  complained  of  shall  have  been  made  or  pro- 
noimced." 

This  rule  is  still  in  force  and  has  been  interpreted  to 
include  the  perfecting  of  an  appeal  by  filing  bond,  and  is 
the  only  rule  governing  the  time  within  which  appeals  from 
the  Supreme  Court  of  the  District  shall  be  taken  or  per- 
fected; and  there  is  no  statute  or  rule  which  extends  the 
time  for  taking  or  perfecting  an  appeal  in  the  event  of  the 
death  of  a  party  to  the  cause.  Under  these  circumstances 
we  are  of  opinion  that  whatever  may  be  the  scope  of  the 
appeal  noted  by  the  collector,  as  the  time  for  appealing 
from  the  judgment  had  expired  long  prior  to  the  making  of 
the  order,  the  coiu^t  did  not  err  in  dismissing  the  appeal. 
The  rule,  therefore,  must  be  and  it  is  discharged. 

Bide  discharged. 
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SEABOARD  AIR  LINE  RAILWAY  v.  MOORE. 

EBBOB  TO  THE  dBCUIT  COUBT  OF  APPEAIfi  FOB  THE  FIFTH 

CIBCUIT. 

No.  609.    Argued  December  3,  1912.— Decided  April  28,  1913. 

Where  this  court  finds  nothing  giving  rise  to  a  clear  conviction  that 
error  has  resulted  from  the  action  of  the  court  below  it  should  not 
reverse  the  judgment.  Chicago  Junction  Ry,  Co.  v.  King,  222  U.  8. 
215. 

The  contention  of  plaintiff  in  error  that  the  court  below  construed^a 
statute  adversely  to  his  interest  in  certain  respects  will  not  avail  if 
it  appears  that  as  a  matter  of  fact  he  was  accorded  the  benefit  he 
claimed  under  such  statute  in  those  respects,  and  the  rights  of  the 
other  party  were  made  dependent  on  other  questions  involved. 

Where  the  record  shows  that  there  was  evidence  that  the  cars  on  which 
the  accident  occurred  and  which  were  being  transferred  by  a  switch- 
ing engine  were  loaded  with  merchandise  destined  for  a  port  to  be 
there  transshipped  to  destination  in  another  State,  and  the  court 
instructs  the  jury  that  the  plaintiff  can  only  recover  under  the  Em- 
ployers' Liability  Act  of  1908  in  case  it  finds  that  he  was  engaged  in 
interstate  commerce/  this  court  will  not,  in  the  absence  of  clear 
conviction  of  error,  disturb  the  judgment  based  on  the  verdict. 

The  facts  axe  stated  in  the  opinion. 

Mr.  P.  0.  Knigkt  and  Mr.  James  F.  Olen  for  plaintiff 
in  error  submitted. 

Mr.  George  C.  Bedell,  with  whom  Mr.  Horqtio  Biabee,, 
Mr.  A.  U.  King,  Mr.  Roswell  King  and  Mr.  Hilton  S. 
Hampton  were  on  the  brief,  for  defendant  in  error. 

Memorandum  opinion,  by  direction  of  the  court,  by 
Mb.  Chief  Jtjstice  White. 

The  defendant  in  eiror  sued  to  recover  damages  for 
injuries  svstained  on  October  6, 1909,  while  in  the  employ 
YQib  ccxxvm — 2& 
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of  the  railway  company  as  a  foreman  of  switch  engines^  in 
being  thrown  from  an  alleged  defective  step  or  footboard 
of  a  switch  engine.  The  case  was  submitted  to  a  jury  upon 
a  single  coimt  of  the  declaration.  The  jury  was  specially 
instructed  that  it  was  the  duty  of  the  plaintiff  to  prove 
the  existence  of  the  defect  complained  of,  that  it  was  a 
defect  of  such  a  character  as  to  cause  its  existence  to  be  a 
negligent  failure  of  the  defendant  to  properly  equip  its 
engine,  that  the  defect  was  the  proximate  cause  of  the 
injury,  and  that  the  plaintiff  was  at  the  time  he  was  in- 
jured ''engaged  in  interstate  commerce."  The  jury  was 
also  instructed  that  the  burden  of  proof  was  upon  the 
railway  company  to  establish  the  truth  of  defenses  inter- 
posed by  it  of  contributory  negligence  and  assiunption  of 
risk.  A  judgment  entered  for  the  plaintiff  upon  a  verdict 
in  his  favor  was  aflSrmed  by  the  Circuit  Coiu^t  of  Appeals, 
in  a  brief  opinion,  and  this  writ  of  error  was  then  prose- 
cuted. 

The  matters  pressed  upon  our  attention  on  behalf  of  the 
plaintiff  in  error  embrace  assertions  of  the  commission  of 
error  by  the  Circuit  Coiuli  of  Appeals  in  deciding  that  the 
trial  coiu^t  rightly  refused  to  give  instructions  asked  on 
behalf  of  the  railway  company,  covering  the  various  issues 
raised  by  the  pleadings.  Based  upon  a  statement  made 
in  the  opinion  of  the  coiu^t  below  to  the  effect  that  the  case 
of  Mondou  V.  New  York,  N.  H.  &  Hartford  R.  R.  Co.,  223 
U.  S.  1,  was  decisive  of  the  constitutionality  and  appli- 
cability to  the  case  of  the  Enq)loyers'  Liability  Law  and, 
moreover,  disposed  of  a  number  of  contentions  urged  in 
the  assignments  of  error  filed  below,  it  is  pressed  upon  our 
attention  that  the  coiu^t  decided  and  erred  in  deciding  that 
the  Employers'  Liability  Law  abolished,  as  to  ail  cases 
coming  imder  its  provisions,  the  defense  of  assumption  of 
risk,  and,  also,  that  a  railroad  employ^  injured  in  the 
course  of  his  employment  could  avail  of  the  benefits  of  the 
statute  although  at  the  time  he  sustained  the  injury  he 
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was  not  actually  engaged  in  interstate  commerce.  But 
we  think  it  is  plain  that  the  contentions  last  stated  are 
without  merit  and  that  the  only  even  prete^xt  afforded  for 
their  assertion  arises  from  a  misconception  of  the  opinion 
below,  which  we  think,  despite  its  meagre  and  may  be 
inadequate  examination  of  the  case,  nevertheless  on  its 
face  rebuts  the  inferences  which  the  contentions  attempt 
to  draw  from  it.  It  is  imnecessary  to  recur  to  the  text  of 
the  opinion  to  demonstrate  the  conclusion  just  stated, 
because  in  any  event  the  contentions  must  be  overruled, 
since  the  benefit  of  the  defense  of  assmnption  of  risk  was 
accorded  to  the  railway  company  at  the  trial  and  the 
right  of  the  plaintiff  to  recover  was  made  dependent  upon 
his  establishing  that  at  the  time  he  was  injured  he  was 
actually  engaged  in  interstate  commerce.  Indeed,  in  a 
biU  of  exceptions,  certified  by  the  trial  Judge,  it  was 
stated  that  there  was  evidence  tending  to  show  that  the 
freight  train  in  question  was  engaged  in  hauling  two 
freight  cars  which  were  loaded  with  lumber  ''destined 
to  be  shipped  to  the  terminal  of  the  Tampa  Northern,  at 
Hooker's  Point,  near  Tampa,  and  there  unloaded,  and  to 
be  afterwards  shipped  by  schooner  to  a  point  in  the  State 
of  New  Jersey."  Coming  to  consider  the  errors  alleged  to 
have  been  conmiitted  in  sustaining  refusals  of  the  trial 
court  to  give  requested  instructions,  we  content  oiu'selves 
with  saying,  after  an  adequate  examination  of  the  record, 
and  in  the  light  of  the  various  bills  of  exceptions  therein 
set  forth,  containing  the  ''substance  and  effect''  of  the 
evidence,  that  we  think  the  charge  as  given  by  the  trial 
court  fully  and  correctly  stated  the  applicable  law.  As 
"we  find  nothing  giving  rise  to  a  clear  conviction  on  our 
part  that  error  has  resulted  from  the  action  of  the  courts 
below,"  the  judgment  of  the  Circuit  Court  of  Appeals 
must  be  aflSrmed.  Chicago  Junction  R.  Co.  v.  King,  222 
U.  S.  222. 


Digitized  by 


Google 


436  OCTOBER  TERM,  1912. 

Stat^nent  of  the  Case.  228  U.  S. 


JORDAN,  COLLECTOR  OF  INTERNAL  REVENUE, 

V.   ROCHE. 

SAME  V.  ROSS. 

CERTIFICATE   FROM  THE   CIRCUIT  COURT  OF  APPEALS  FOR 
THE  SECOND  CIRCUIT. 

Nob.  202,  203.    Argued  April  15,  1913.— Decided  April  28,  1913. 

Bay  rum  imported  from  Porto  Rico  subsequent  to  the  passage  of  the 
Forakcr  Act  and  prior  to  the  passage  of  the  act  of  February  4,  1909, 
was  subject  to  the  payment  of  a  tax  equal  to  the  internal  revenue  tax 
imposed  m  the  United  States,  under  §{  3248  and  3254,  Rev.  Stat.,  on 
distilled  spirits,  spirits,  alcohol,  and  alcoholic  spirits. 

The  provision  in  §  3  of  the  Foraker  Act,  that  with  the  institution  of  a 
system  of  taxation  in  Porto  Rico,  tariff  duties  on  goods  coming  to  and 
from  Porto  Rico  and  the  United  States  should  cease,  is  explicitly 
confined  to  such  duties  and  does  not  relate  to  internal  revenue 
taxes  established  in  the  act. 

A  statute  declaring  that  a  specified  article  shall  be  taxed  and  how  is 
not  necessarily  a  declaration  by  Congress  that  such  article  was  not 
taxed  ui>der  prior  statutes;  its  history  may  show,  as  in  the  case  of 
the  act  of  February  4,  1909,  that  it  was  not  the  declaration  of  a  new 
policy  but  a  more  explicit  expression  of  prior  statutes. 

The  purpose  of  the  Foraker  Act  was  the  equal  taxation  of  Porto  Rican 
articles  and  domestic  articles. 

The  language  of  §  3248,  Rev.  Stat.,  is  ccmiprdiensive  enough  to  oover 
all  distilled  spirits. 

Under  the  revenue  laws  of  the  United  States  articles  are  taxed  not  by 
their  commercial  names  or  uses,  but  according  to  their  alcoholic 
contents,  imder  the  generic  name  of  ''distilled  spirits." 

The  facts,  which  involve  the  liability  of  bay  rum,  im- 
ported from  Porto  Rico  subsequent  to  the  Foraker  Act, 
to  a  tax  equal  to  the  internal  revenue  tax  imder  §§  3248 
and  3254,  Rev.  Stat.,  on  distilled  spirits,  are  stated  in  the 
opinion. 


Digitized  by 


Google 


JORDAN  V.  ROCHE.  437 

22S  U.  S.  Argument  for  Defendants  in  Error. 

Mr.  Assistant  Attorney  Oeneral  Harr  for  plaintiff  in 
error. 

Mr.  John  David  Lannon,  with  whom  Mr.  Howard  T. 
Walden  and  Mr.  Henry  J.  Webster  were  on  the  brief,  for 
defendants  in  error: 

The  act  of  February  4,  1909,  taxing  bay  rum  imported 
from  Porto  Rico,  was  a  declaration  by  Congress  that 
it  was  not  subject  to  a  tax  under  prior  statutes.  This 
act  is  in  pari  materia  with  §  3  of  the  Foraker  Act  and 
should  be  construed  with  it.  United  States  v.  Freedman,  3 
How.  566, 564;  Tiger  v.  Investment  Co.,  221  U.  S.  286, 309. 

Had  the  tax  existed,  Congress  would  not  have  passed 
that  act.  It  did  so  because  it  believed  it  was  necessary 
because  the  article  was  not  then  taxed.  Cope  v.  Cope, 
137  U.  S.  682,  688,  and  see  Morris  v.  Mellen,  6  Bam.  &  C. 
446,  454. 

The  existing  situation,  contemporaneous  events  and 
conditions  to  be  changed,  are  proper  guides  to  the  meaning 
of  the  statute  and  this  court  has  sanctioned  their  use. 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  463. 

The  history  of  the  act  and  the  amendment  of  the  title 
demonstrated  its  purpose  and  scope  and  indicated  that 
Congress  did  not  intend  to  declare  the  piuposes  of  §  3  of 
the  Foraker  bill.  United  States  v.  Press  Publishing  Co., 
219  U.  S.  1  at  13. 

Th^  debate  on  a  bill  in  Congress  may  be  resorted  to  as  a 
means  of  ascertaining  the  situation  at  the  time  of  its  en- 
actment.  Standard  OU  Co.  v.  United  States,  221  U.  S.  221. 

Thai  debate  shows  that  there  then  was  no  tax  on  Porto 
Rican  bay  rum.   Cong.  Rec.,  Vol.  43,  pt.  I,  p.  910. 

The  best  way  to  find  out  what  Congress  intended  is  to 
put  one's  self  in  the  place  of  Congress.  Ex  parte  Milligan, 
4  Wall.  2,  ll4;  Union  &  St.  P.  R.  R.  Co.  v.  Barney, 
113  U.  S.  618,  624;  PlaU  v.  Union  Pacific  R.  R.  Co.,  99 
U.  S.  48, 64. 
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The  act  of  February  4,  1909,  has  become  a  statement 
by  Congress  that  bay  rum  imported  from  Porto  Rico  was 
not  taxed  by  §  3  of  the  Foraker  Act,  and  this  is  so  whether 
it  be  because  it  amounts  to  an  adoption  by  Congress  of  the 
decision  of  the  court  in  NewhaU  v,  Anderson  (supra),  to 
this  effect,  or  to  what  Chief  Justice  Marshall  called  a 
complete  demonstration  of  the  legislative  sense  of  its  own 
language.    Alexander  v.  Alexandria^  5  Cranch,  1,  7. 

Porto  Rican  bay  rum  is  the  article  of  merchandise  "like " 
to  bay  rum  of  domestic  manufacture  and  not  "like"  to 
distilled  spirits  of  domestic  manufacture. 

If  bay  rum  of  domestic  manufacture  does  not  pay  a 
tax,  then  the  like  article  of  Porto  Rican  manufacture  is 
not  liable  to  a  tax.  For  definition  of  "manufacture"  see 
Anheuaer  Btisch  Assn.  v.  United  States,  207  U.  S.  556, 
562;  United  States  v.  Semmer,  41  Fed.  Rep.  324,  326. 

There  is  a  substance  like  to  bay  rum  manufactured  in 
the  United  States  called  by  the  same  name  and  manu- 
factured in  the  same  way,  on  the  manufacture  of  which 
there  is  no  tax.  See  NewhaU  v.  Jordan,  149  Fed.  Rep.  586; 
NewhaU  v.  Anderson,  161  Fed.  Rep.  906. 

Bay  rum  has  never  been  treated  as  distilled  spirits 
under  the  revenue  laws  or  under  the  customs  laws. 

Under  the  Dingley  Tariff  Act  it  was  taxed  at  a  lower 
rate  of  duty  than  that  imposed  on  spirits.  30  Stat.  151 ; 
see  §§  289  and  294.  See  also  present  tariff  act  of  August  5, 
1909;  No.  17840  G.  A.  3774.  As  to  classification  of  bay 
rum,  see  HoUendar  v.  Magone,  149  U.  S.  586. 

Bay  rum  is  treated,  in  the  decisions  under  the  Internal 
Revenue  Laws  sCs  being  an  entirdy  different  article  from 
distilled  spirits.  See  Stamp  Act  July  13,  1868,  §  9;  Act  of 
July  14,  1870,  §  1,  Schedule  "C";  7  Int.  Rev.  Dec.,  p.  11; 
War  Revenue  Act  of  June  13,  1898;  Treas.  Dec.,  1898, 
No.  19767;  Treas.  Dec,  1904,  Int.  Rev.,  No.  812;  Act  of 
February  8,  1875,  §  18;  as  amended  by  act  of  1872,  §  4, 
20  Stat.,  c.  327;  Treas.  Dec.,  1901,  Int.  Rev.  404;  Treas. 
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Dec.,  1905,  Iht  Rev.,  No.  922,  Circular  No.  673;  Treas. 
Dec.,  1905,  Int.  Rev.,  No.  934;  United  States  v.  StiMU- 
field,  40  Fed.  Rep.  454;  United  States  v.  Wilson,  69  Fed. 
Rep.  144.  The  term  '^distilled  spirits''  as  used  in  tliis 
section  has  been  held  to  include  all  spirits  widch  have 
been  distilled  whether  they  have  been  subsequently  recti' 
fied  or  not.   Boyd  v.  United  States,  14  Blatchf .  317. 

Bay  rum  manufactured  in  the  United  States  is  not  sub- 
ject to  an  internal  revenue  tax.  See  Treas.  Dec.,  1901, 
Int.  Rev.  404.  Rev.  Stat.,  §  3251,  does  not  include  bay 
rum. 

In  construing  taxing  statutes  the  taxpayer  is  entitled 
to  the  most  favorable  construction  and  any  doubt  is 
to  be  resolved  in  his  favor.  Hartranft  v.  Weighmann,  121 
U.  S.  609;  Twine  Co.  v.  Worthington,  141  U.  S.  468. 

The  Foraker  Act  does  not  provide  for  any  tax  on  mer- 
chandise imported  from  Porto  Rico  into  the  United  States 
after  July  25,  1901. 

Mb.  Jxtsticb  McKsnna  delivered  the  opinion  of  the 
court. 

Actions  were  brought  in  the  Circuit  Coiu^t,  Eastern 
District  of  New  York,  to  recover  money  paid  upon  cer-. 
tain  importations  of  bay  rum  from  Porto  Rico.  Judgment 
was  entered  for  defendants  in  the  actions,  and  error  was 
prosecuted  from  the  Circuit  Court  of  Appeals  for  the 
Secpnd  Circuit,  and  that  co\u-t  certifies  the  following 
question  to  this  court: 

'^Was  bay  rum  imported  from  Porto  Rico  subsequent 
to  the  passage  of  the  act  of  April  12, 1900,  and  prior  to  the 
passage  of  the  act  of  February  4,  1909,  subject  to  the 
payment  of  a  tax  equal  to  the  internal  revenue  tax  im- 
posed in  the  United  States  under  §§  3248  and  3254  on 
'distilled  spirit,  spirits,  alcohol,  and  alcoholic  spirit?'" 

The  facts  are  these:  In  the  years  1907  and  1908  plain- 


Digitized  by 


Google 


440  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  U.  S, 

tiffs  imported  from  the  Islaiid  of  Porto  Rico  certain  casks 
of  bay  rum  mianuf actured  in  said  island.  Upon  arrival  at 
the  port  of  New  ^ork,  the  Collector  of  Internal  Revenue 
for  the  first  district  collected  taxes  upon  the  same  imder 
the  act  of  April  12  and  §§  3248  and  3254  of  the  Revised 
Statutes  of  the  United  States.  Plaintiffs  duly  protested 
against  such  exaction  and  paid  the  same  to  obtain  delivery 
of  the  goods.  Bay  rum  is  a  fragrant  spirit  obtained  by 
distilling  rum  with  the  leaves  of  the  bay-berry,  or  by  mix- 
ing various  oils  with  alcohol. 

The  act  of  April  12,  1900,  referred  to  in  the  question 
certified,  is  known  as  the  Foraker  Act  (31  Stat.  77,  c.  191). 
Section  3  provides  that  after  the  passage  of  the  act  all 
merchandise  coming  into  the  United  States  from  Porto 
Rico,  and  reversely,  shall  be  subject  to  a  duty  of  15%  of  the 
duties  which  were  required  to  be  levied  upon  like  articles 
imported  from  foreign  coimtries,  and,  in  addition  thereto, 
articles  of  merchandise  of  Porto  Rican  manuf  actmre  com- 
ing into  the  United  States  shall  pay  ''a  tax  equal  to  the 
internal  revenue  tax  imposed  in  the  United  States  upon 
the  like  articles  of  merchandise  of  domestic  manufacture." 
Articles  of  United  States  manufacture  coming  into  Porto 
Rico  were  required  to  pay  a  tax  equal  to  the  internal 
revenue  tax  imposed  on  like  articles  of  Porto  Rican 
manufacture.  It  was  provided  that  whenever  the  legisla- 
ture of  Porto  Rico  should  put  into  operation  a  system  of 
local  taxation  the  President  should  make  proclamation 
thereof  and  thereupon  all  tariff  duties  upon  goods  going 
from  the  United  States  into  Porto  Rico,  or  from  Porto 
Rico  to  the  United  States,  should  cease  and  all  such 
articles  should  be  free  of  duty. 

Section  4  of  the  act  provided  that  the  duties  and  taxes 
imposed  imder  §  3  should  not  be  paid  into  the  Treasury  of 
the  United  States,  but  should  be  placed  at  the  disposal  of 
the  President,  to  be  used  for  the  government  of  Porto 
Rico,  and  that  upon  the  organization  of  the  government 
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of  Porto  Rico  such  moneys  should  be  transferred  to  the 
local  treasury  of  Porto  Rioo,  the  duties  and  taxes  to  be 
collected  at  such  ports  and  by  such  officers  as  the  Secre- 
tary of  the  Treasury  should  designate.  And  it  was  pro- 
vided that  as  soon  as  dvil  government  was  established 
in  Porto  Rico  the  President  was  to  make  proclamation 
thereof,  and  thereafter  all  duties  and  taxes  in  Porto  Rico 
under  the  provisions  of  the  act,  should  be  paid  into  the 
treasury  of  Porto  Rico  and  63tpended  as  required  by  law. 

The  proclamation  of  the  President  referred  to  in  §  3  was 
issued  July  25,  1901,  32  Stat.,  part  2,  p.  1983,  and  all 
tariff  duties  on  merchandise  coming  into  the  United 
States  from  Porto  Rico  ceased.  The  internal  revenue 
tax  upon  articles  of  Porto  Rican  manufacture  remained 
as  that  imposed  ''upon  the  like  articles  of  merchandise 
of  domestic  manufacture"  (§  3).  This,  however,  plain- 
tiffs dispute,  contending  that  the  Foraker  Act  was  in- 
tended to  be,  and  was  declared  to  be,  an  act  temporarily 
to  provide  revenue,  and  that  with  the  institution  of  a 
system  of  taxation  in  Porto  Rico  the  act  ceased  to  have 
operation.  The  contention  is  imtenable.  The  act  ex- 
plicitly declares  that  the  tariff  dutiea  shall  cease.  The 
distinction  was  deliberate  and  its  effect  unmistakable. 
We  repeat,  therefore,  that  the  internal  revenue  tax  upon 
Porto  Rican  articles  remains  as  that  imposed  ''upon  the 
like  articles  of  domestic  manufacture."  Upon  t^e  quoted 
words  the  controversy  in  this  case  turns.  What  shall 
determine  the  likeness  between  articles  of  domestic  and 
Porto  Rican  manufacture,  their  name  or  t^eir  substance? 
The  latter  is  the  Government's  contention;  the  former  is 
that  of  plaintiffs. 

The  contention  of  plaintiffs  has  the  support  of  NewhaU 
V.  Jordan  iii  the  Circuit  Court  of  the  Eastern  District  of 
New  York  (149  Fed.  Rep.  586) ;  also  of  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit  in  Anderson  v.  NewhaU 
(161  Fed.  Rep.  906),  sustaining  a  judgment  of  the  Circuit 
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Court  of  the  Southern  District  of  New  York.  But  the 
Circuit  Court  of  Appeals  seems  to  have  come  to  doubt  the 
correctness  of  its  ruling,  for  the  present  certificate  is 
from  that  court,  and  bears  the  signature  of  Judges  La- 
combe  and  Ward,  who  constituted  a  majority  of  the  court 
when  Anderson  v.  NewhaU  was  decided.  We  realize, 
therefore,  that  the  contentions  of  the  parties  present  a 
close  question. 

Bay  rum  is  a  fragrant  spirit  obtained  by  distilling  rum 
with  the  leaves  of  the  bay-berry,  or  by  mixing  various 
oils  with  alcohol.  We  must  seek  its  likeness  in  the  revenue 
laws,  and  the*  Government  contends  that  it  is  found  in 
§§  3248,  3254,  3251  and  3282,  as  respectively  amended 
by  the  acts  of  August  28, 18d4  (28  Stat.  509,  563,  c.  349), 
and  March  1, 1879  (20  Stat.  327, 335,  c.  125). 

Plaintiffs  contend  that  ''Porto  Rican  bay  rum  is  the 
article  of  merchandise  'like'  to  bay  rum  of  domestic 
manufacture^  and  not  'like'  to  distilled  spirits  of  domestic 
manufacture."  And  then  insisting,  and  quoting  the 
Commissioner  of  Internal  Revenue  in  support  of  the  in- 
sistence, that  as  there  is  no  internal  revenue  tax  imposed 
on  bay  rmn^  as  such,  it  follows  necessarily  "that  if  bay 
rum  of  domestic  manufacture  does  not  pay  a  tax,  then  the 
article  of  Porto  Rican  manufacture  is  not  liable  to  pay 
a  tax."  And  stress  is  put  upon  "manufacture"  as  defined 
in  Anheuser-Busch  AssocUxtUm  v.  United  Stat^,  207  U.  S. 
556,  562,  where  it  is  said,  "There  must  be  a  transforma- 
tion; a  new  and  different  article  must  em^*ge,  'having  a 
distinctive  name,  character  or  use.'"  And  bay  rum,  it  is 
asserted,  satisfies  the  distinction  and  has  been  r^arded  as 
satisfying  it  in  the  laws,  also  conunercially  and  practically. 
It  has  never  b6en  treated,  it  is  said,  as  distilled  spirits,  but 
has  been  treated  as  different  "by  every  person  and  every 
court  and  every  department  of  the  Government  until  these 
Porto  Rican  imports  were  made."  This  is  the  substance 
of  plaintiffs '  argument.    We  cannot  follow  it  in  its  details. 
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The  Government  replies  to  it  that  the  purpose  of  the 
Foraker  Act  was  to  apply  the  revenue  laws  of  the  United 
States  to  Porto  Rican  articles  and  to  do  this  compre* 
hensively,  not  by  special  or  variable  adaptations.  No 
article  containing  alcoholic  spirits,  the  Government  says, 
is  taxed  in  the  general  statutes  of  the  limited  States  by  its 
commercial  name,  but  that  all  such  articles  are  provided 
for  and  taxed  in  Chapter  4,  of  the  Revised  Statutes,  under 
the  name  of  '' distilled  spirits."  It  is  hence  argued  that 
domestic  bay  rum  being '' distilled  spirits"  for  the  purpose 
of  internal  revenue  taxation,  Porto  Rican  bay  rum  must 
be  considered  as  '^ distilled  spirits"  and  subject  to  the 
same  tax.  In  other  words,  the  likeness  is  established  by 
the  essential  nature  of  the  article,  not  by  its  name.  ''If 
this  be  not  so,"  it  is  further  argued,  ''not  only  will  the 
internal  revenue  tax  on  Porto  Rican  bay  rum  fdl,  but  the 
tax  on  Porto  Rican  alcohol,  whiskey,  brandy,  gin,  ordinary 
rum,  and  on  all  wines,  liqueurs  and  cordials,  will  also  fail, 
because  no  tax  is  laid  on  any  such  article  eo  nornine  by 
our  internal  revenue  laws,  but  all  are  embraced  in  one 
generic  article '  distilled  spirits.' "  We  think  the  argument 
is  complete  and  irresistible.  The  purpose  of  the  Foraker 
Act,  the  provisions  of  the  internal  revenue  laws  and  the 
administration  of  both,  by  departmental  officers  all  concur 
in  support  of  the  Government's  contention.  The  purpose 
of  the  Foraker.  Act  was  the  equal  taxation  of  Porto  Rican 
articles  and  domestic  articles;  the  provisions  of  the  internal 
revenue  laws  do  not  describe  articled  by  name  but  by  char- 
acter; the  revenue  officers  have  construed  them  as  appli- 
cable to  Porto  Rico,  except  for  a  few  nionths  following  the 
decision  in  NewhaU  v.  Anderson,  Collector. 

The  language  of  the  revenue  laws  is  comprehensive 
enough  to  cover  all  distilled  spirits.  Section  3248,  after 
specifically  defining  them  to  be  "that  substance  known 
as  ethyl  alcohol,  hydrated  oxide  of  ethyl,  or  spirit  of  wine, 
which  is  commonly  produced  by  the  fermentation  -^f 
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grain,  starch,  molasses,  or  sugar,  including  all  dilutions 
and  mixtures  of  this  substance,"  provides  that  ''the  tax 
shall  attach  to  this  substancp  as  soon  as  it  is  in  existence 
as  such,"  no  matter  in  what  state  it  may  be  subsequently 
separated  or  in  what  other  substance  it  may  be  subse- 
quently transfened. 

By  §  3254  it  is  provided  that  ''all  products  of  distilla- 
tion, by  whatever  name  known,  which  contain  distilled 
spirits  or  alcohol,  on  which  the  tax  imposed  by  law  has 
not  been  paid,  shall  be  considered  and  taxed  as  distilled 
spirits."  In  other  words,  all  mixtiures  or  dilutions  of  the 
substance  so  defined,  and  more  specifically  in  §  3248,  are 
subject  to  a  tax  as  "distilled  spirits."  And  it  is  provided 
in  §  3282,  as  amended,  that  the  use  of  "spirits  or  alcohol, 
in  manufacturing  vinegar  or  any  other  article,  or  in  any 
process  of  manufacture  whatever,"  is  prohibited  "unless 
the  spirits  or  alcohol  so  used  shall  have  been  produced  in 
an  authorized  distillery  and  the  tax  thereon  paid." 

The  purpose  of  the  law  to  impose  a  tax  upon  the  com- 
pounds of  alcohol  under  the  single  designation  of  "dis- 
tilled spirits"  receives  confirmation  from  the  exemptions 
from  the  tax.  Six  exemptions  are  pointed  out  by  the 
Government,  as  follows:  (1)  alcohol  withdrawn  for  scien- 
tific purposes  by  scientific  institutions  or  colleges  of  learn- 
ing; (2)  wine  spirits  used  in  the  fortification  of  sweet  wines 
under  certain  restrictions;  (3)  distilled  spirits  used  in  the 
manufacture  of  sugar  from  sorghum,  or  (4)  purchased  by 
the  United  States  for  government  uses,  or  (5)  exported  in 
bond  or  with  benefit  of  drawback  of  taxes  paid;  and  (6)  dis^ 
tilled  spirits  denatured  in  accordance  with  the  Denatured 
Alcohol  Act. 

These  considerations  demonstrate,  we  think,  that  bay 
rum  is  subject  to  a  tax  as  an  alcoholic  distillate. 

We  have  already  stated  the  chief  contention  of  plaintiffs 
to  be  that  the  test  of  a  tax  on  Porto  Rican  articles  must  be 
a  tax  upon  domestic  articles  of  like  name,  and  that  this  is 
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eq)6cially  so  as  to  bay  rum,  it  is  contended,  is  established 
by  the  fact  that  under  the  tariff  act,  bay  rum,  as  a  com- 
mercial article,  is  taxed  at  a  lower  rate  than  brandy,  and 
other  spirits  not  specifically  provided  for.  And,  further, 
that  bay  rum,  under  the  revenue  act  of  June  13, 1898,  30 
Stat«  446,  c.  448,  was  taxed  or  held  taxable  by  the  Com- 
missioner of  Internal  Revenue  under  the  head  of  ''per- 
fimiery  and  cosmetics."  So  ^also  the  ruling  of  the  Com- 
missioner, it  is  urged,  refusing  to  hold  that  druggists  and 
bay  rum  dealers,  were  liquor  dealers,  which,  it  is  con- 
tended, he  would  necesBarily  have  to  hold  them  to  be,  if 
bay  rum  were  to  be  considered  an  alcoholic  distillate.  It 
is  not  necessary  to  answer  these  contentions  in  detail. 
They  have,  when  taken  by  themselves,  an  appearance  of 
strength.  They  may,  however,  be  explained  by  other 
statutory  provisions.  A  general  answer  to  them  is  that 
the  purpose  of  the  Foraker  Act,  was,  as  we  have  said,  to 
subject  Porto  Rican  articles  to  the  internal  revenue  laws 
of  the  United  States,  and  imder  those  laws,  articles  are 
taxed  not  by  their  commercial  names  or  uses,  but  accoixl- 
ing  to  their  alcoholic  content,  imder  the  generic  name  of 
"distilled  spirits." 

One  other  contention  of  plaintiffs  we  may  notice.  On 
February  4,  1909,  35  Stat.  594,  c.  65,  Congress  passed 
the  act  by  which  it  is  provided  "that  upon  bay  nmi,  or 
any  article  containing  alcohol,  hereafter  brought  from 
Porto  Rico  into  the  United  States  for  consumption  or  sale 
there  shall  be  paid  a  tax  on  the  spirits  contained  therein 
of  one  dollar  and  ten  cents  per  proof  gallon,"  and  the 
Commissioner  of  Internal  Revenue  is  given  power  to  es- 
tablish rules  to  make  the  act  effective.  It  is  insisted 
that  this  act  is  a  declaration  by  Congress  that  bay  rum 
was  not  subject  to  a  tax  under  prior  statutes.  The  history 
of  the  act  rejects  the  contention  and  manifests  that  the 
act  was  passed  in  consequence  of  the  decision  in  Newhall 
V.  Anderson,  and  the  other  decisions  to  which  we  have 
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referred.  The  law  was  not  the  declaration  of  a  new  policy 
but  a  more  explicit  expression  of  the  purpose  of  the  prior 
law,  made  necessary  by  the  judicial  construction  of  that 
law. 

The  question  certified  is,  therefore,  answered  in  the  affimir 
alive. 


BRADFORD  v.  XJNITED  STATES. 

APPEAL  FBOM  THE  COUBT  OF  CI1AIBC& 
No.  571.    Submitted  Maroh  24,  1018.— Decided  April  28,  1913. 

One  convicted  of  fraud  in  obtaining  patents  to  public  lands  filed  a 
petition  for  pardon  which  was  granted  on  condition  that  he  nuike  full 
restitution  to  the  'satisfaction  of  the  United  States  Attorney  for  the 
district  in  which  the  land  was  situated,  in  respect  to  all  land,  land 
titles  or  claims  to  land.  He  filed  a  relinquishment  reserving  under 
the  laws  of  the  State  in  which  the  land  was  situated  the  li^t  to  all 
improvements,  the  value  thereof,  with  aU  taxes  theretofore  paid  and 
to  proceed  against  the  United  States  for  the  same.  He  then  brou^t 
suit  in  the  Court  of  Claims  therefor:  Hdd  that 

Under  the  conditions  of  the  pardon  which  he  acceptedno  ri^t  was 
wrested  from  him;  but,  as  he  was  to  make  voluntary  restituticHi  for 
his  wrong-domg,  he  was  not  deprived  of  his  lands  or  property  nor 
evicted  therefrom. 

The  power  of  the  United  States  Attorney  was  lunited  by  the  subject- 
matter  of  the  agendy;  and  the  fact  that  the  restitution  was  to  be 
made  to  his  satisfaction  did  Hot  enlarge  his  authority  so  as  to  bind 
the  United  States  to  make  payments  to  one  who  was  to  make  restitu- 
tion to  it. 

Whatever  rights  the  laws  of  the  State  might  give  under  sudi  conditions, 
the  United  States  is  not  bound  thereby,  as  no  contract  was  estab- 
lished against  it. 

47  Ct.  a.  141,  affirmed. 

Suit  m  the  Court  of  Claims  under  the  Tucker  Act,  so* 
called,  to  recover  the  sum  of  $159701.92. 
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The  petition  was  dismissed  upon  demurrer. 

The  facts,  as  alleged,  are  these:  Appellant  is  the  owner 
of  tracts  of  land,  each  containing  160  acres,  in  the  Parish 
of  Ascension,  State  of  Louisiana,  which  have  been  in  his 
possession  fend  ownership  since,  respectively,  the  tenth  of 
October,  1898,  fourteenth  of  September,  1901,  alid  the 
twelfth  of  December,  1902.  The  lands  at  certain  times 
prior  to  those  dates  were  public  lands  of  the  United  States 
and  subject  to  entry  under  §  2289  of  the  Revised  Statutes 
of  the  United  States.  One  of  the  tracts  was  entered  under 
such  section  by  one  Robert  H.  Cox,  which  entry  resulted  in 
a  final  certificate  being  issued  to  him  on  April  4,  1908,  by 
the  local  land  officers  at  New  Orleans.  On  March  5, 1898, 
after  he  had  made  and  submitted  his  final  proof,  he  con- 
veyed 100.45  acres  of  the  land  to  one  Uhlhom,  and  on 
December  27, 1898,  the  latter  sold  and  conveyed-the  same 
to  appellant.  On  January  2,  1901,  Cox  conveyed  the  re- 
maining lands  to  Leon  and  Julius  Weil,  with  right  of  re- 
demption. On  certain  subsequent  dates  Cox  sold  and 
relinquished. to  appellant  his  right  of  redemption. 

On  April  6, 1900,  the  Commissioner  of  the  General  Land 
Ofiice  suspended  the  entry  of  Cox  upon  the  report  of  two 
special  agents  of  the  Land  Office,  but  neither  Cox  nor 
appellant  was  notified  of  such  suspension  and  no  proceed- 
ings were  had  thereon  until  one  Elijah  Green  filed  in  the 
local  land  office  at  New  Orleans  an  application  to  contest 
Cox's  entry,  charging  that  it  had  been  made  in  fraud  of 
law,  in  that  it  had  not  been  made  for  his  own  use  and 
benefit,  but  for  the  benefit  of  appellant.  The  contest, 
under  the  rules  of  practice,  was  referred  to  the  Com- 
missioner of  the  General  Land  Office,  who  decided,  on 
May  26,  1902,  that  Green's  application  could  not  be  per- 
mitted for  the  reason  that  Cox's  entry  had  been  confirmed 
by  §  7  of  the  act  of  Congress  of  March  3,  1891  (26  Stat. 
1099,  c.  561),  more  than  two  years  having  elapsed  between 
the  date  of  the  issue  of  the  final  certifijDate  of  the  entry,  and 
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the  date  of  Green's  application.  The  Secretary  of  the 
Interior  affirmed  the  decision. 

On  February  16,  1903,  Cox  filed  in  the  local  land  office 
at  New  Orleans,  a  pretended  relinquishment  of  the  entry, 
accompanied  by  his  affidavit  executed  January  13,  1903, 
alleging  that  he  had  made  the  entry  in  fraud  of  the  law  for 
the  benefit  of  appellant.  The  papers  were  transmitted 
to  the  Commissioner  of  the  General  Land  Office,  and  that 
officer  on  May  3^  1904,  held  the  entry  for  cancellation  and 
required  appellaiit  to  apply  for  a  hearing  upon  the  truth 
or  falsity  of  Cox's  averments  on  pain  of  forfeiture  of  his 
rights  imder  the  entry.  Appellant  applied  for  a  hearing, 
denied  by  affidavit  the  averments  of  Cox,  and  set  up  as  a 
defense,  the  order  of  the  Conmiissioner  and  the  Secretary 
of  the  Interior  deciding  that  the  entry  had  been  confirmed 
by  the  act  of  Congress  of  March  3, 1891.  The  hearing  was 
never  held  or  granted  to  appellant,  and  he  has  not  up  to 
this  time  been  given  an  opportimity  to  show,  as  he  could 
show  if  he  were  given  opportunity,  that  Cox's  charges 
were  false  in  every  particular  and  that  he,  appellant,  was 
a  bona  fide  purchaser  for  value  of  the  lands  embraced  in  the 
entry.  On  the  contrary,  on  April  26,  1905,  an  indictment 
was  filed  against  him  in  the  United  States  District  Court 
for  the  Eastern  District  of  Louisiana,  charging  him  with  an 
attempt  to  defraud  the  United  States  and  alleging  as  an 
overt  act  his  application  for  a  hearing  of  the  chaises  made 
by  Cox.  The  indictment  was  quashed  October  31,  1907, 
by  the  United  States  District  Attorney,  with  leave  of  the 
court. 

On  the  twenty-fourth  day  of  April,  1909,  the  Commis- 
sioner of  the  General  Land  Office,  upon  the  consideration  of 
the  pretended  relinquishment  of  Cox,  canceled  the  entry 
and  held  that  the  lands  were  open  to  entry  by  other  per- 
sons, and  entries  of  the  lands  have  been  made. 

The  second  tract  described  in  the  petition  was  en- 
tered under  the  Homestead  Law,  by  one  T,  R.  Cox,  and 
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through  certain  meene  conveyanceB  appellant  became  its 
owner. 

On  April  6^  1900,  the  Commissioner  of  the  General  Land 
Office,  in  consequence  of  the  report  of  the  agent  of  the 
office,  suspended  the  entry,  but  no  official  notice  of  the 
suspension  was  given  to  appellant,  and  no  further  pro- 
ceedings were  ever  had  on  the  suspension  of  the  entry. 

On  February  17,  1902,  Cox,  by  a  fictitious  act  of  sale, 
for  a  nominal  consideration,  undertook  to  convey  140 
acres  of  his  entry  to  one  S.  B.  Moore,  for  the  purpose  of 
defrauding  appellant. 

On  March  19, 1902,  one  Leslie  B.  Wright  filed  a  contest 
against  the  entry,  making  Cox,  Moore  and  appellant  par* 
ties.  The  local  land  office  decided  the  contest  in  favor  of 
appellant,  holding  that  the  conveyance  to  Moore  was 
fictitious  and  fraudulent  and  was  executed  to  defeat 
appellant's  titte.  Wright  appealed  from  the  ruling  to  the 
Comimissioner  of  the  General  Land  Office,  who  affirmed 
the  decision  December  1^  1902. 

On  December  8, 1903,  upon  a  request  of  a  special  agent 
of  his  office,  the  Commissioner  recalled  his  decision,  and 
on  January  2,  1904,  vacated  the  same  without  notice  to 
any  one  or  givinjg  appellant  an  opportunity  to  meet  the 
charges,  the  Commissioner  stating  that  his  action  had 
been  taken  on  facts  disclosed  by  the  special  agent's  reports 
made  after  the  decision. 

On  April  26,  1905,  an  indictment  imder  §  5440  of  the 
Revised  Statutes  was  filed  against  appellant,  alleging  as 
an  overt  act  appellant's  appearances  before  the  local  land 
office  in  the  contest  by  Wright.  No  trial  or  other  proceed- 
ings were  had  upon  the  indictment,  and,  on  October  31, 
1907,  it  was  quashed  by  the  District  Attorney,  with  leave 
of  the  court. 

On  October  14,  1908,  without  fiirther  notice  to  appel- 
lant, the  Commissioner  of  the  General  Land  Office  reversed 
the  decision  of  the  local  land  officers  in  the  contest  by 
VOL.  ccxxviii — 29 
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Wright  and  canceled  the  homestead  entry  of  Cox,  thereby 
undertaking  to  defeat  appellant's  right  and  title  to  the 
lands  as  a  bona  fide  purchaser  thereof.  The  Secretary  of 
the  Interior  affirmed  the  decision. 

Appellant,  through  his  counsel,  filed  a  motion  for  review, 
but  was  compelled  to  abandon  the  same  by  threats  of 
criminal  proceedings  imder  §  5440  of  the  Revised  Statutes 
of  the  United  States. 

The  third  tract  was  entered  imder  the  Homestead  Law 
by  one  Nancy  L.  Cotton  and  final  prpbf  was  made  by  her 
and  a  final  certificate  was  issued  to  her.  She  sold  the  lands 
to  one  Fluker  and  the  latter  conveyed  them  to  appellant. 

On  February  24,  1904,  an  indictment  was  filed  against 
appellant  and  one  Wright,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana  und^ 
§  5440  of  the  Revised  Statutes.  The  indictment  was,  on 
motion  of  the  District  Attorney,  quashed. 

On  May  28,  1903,  a  contest  was  instituted  against  the 
entry  of  Nancy  L.  Cotton,  charging  fraud  in  the  initiation 
thereof.  Notice  of  the  contest  was  given  to  Wright,  but 
not  to  her.  Such  proceedings  were  had  thereon  that  a 
decision  was  rendered  sustaining  the  contest  and  recom- 
mending the  cancellation  of  the  entry.  Appellant  ap- 
pealed from  the  decision,  but  was  forced  to  withdraw  his 
appeal  by  threats  of  criminal  prosecution.  The  entry  was 
thereupon  canceled  and  the  lands  subsequently  entered 
by  another,  whose  entry  is  now  intact. 

The  petition  alleges  the  good  faith  of  appellant's  pur* 
chase  of  all  of  the  tracts,  that  he  paid  to  the  State  of 
Louisiana  taxes  thereon,  constructed  roads  to  have  access 
to  them  and  cleared  them  of  timber  and  otherwise  im- 
proved them. 

The  petition  fiuther  represents  that  appellant,  being  in 
the  parish  prison  at  the  Parish  of  Orleans  in  the  summer 
and  fall  of  the  year  1907  under  proceedings  in  two  criminal 
suits,  neither  of  which  had  relation  to  or.  connection  with 


Digitized  by 


Google 


BRADFORD  v.  UNITED  STATES.  461 

228  U.  S.  Statement  of  the  Case. 

the  lands  covered  by  the  entries  described^  and  bemg 
above  the  age  of  seventy-six  years^  in  bad  health  and  in 
danger^of  his  life,  he  applied  for  a  pardon.  The  pardon  was 
granted  on  the  fifth  of  September  of  the  same  year,  but  the 
condition  was  imposed  by  W.  W.  Howe,  the  then  District 
Attorney  of  the  United  States  for  said  Eastern  District  of 
Louisiana,  that  appellant  should  relinquish  to  the  United 
States  the  lands  described  in  the  entries. 

The  pardon  is  attached  to  the  petition  and  recites 
appellant's  conviction .  for  violation  of  §5440,  Revised 
Statutes,  in  two  cases,  in  each  of  which  he  was  sentenced 
to  imprisonment  for  one  year,  and  in  one,  to  pay  a  fine  of 
$3,000  and  in  the  other  a  fine  of  $2,500.  The  sentences 
were  commuted  to  the  payment  of  the  fines  and  costs 
"upon  condition  that  he  [appellant]  shall  have  previously 
made  full  restitution  to  the  satisfaction  of  the  United 
States  District  Attorney  for  the  Eastern  District  of 
Louisiana,  in  respect  to  all  lands,  land  titles  or  claims  to 
lands.'' 

Thereupon  appellant  executed  releases  of  the  three 
tracts,  which  were  the  same,  the  description  of  the  lands 
only  being  different.    They  were  as  follows : 

"I  hereby  relinquish  to  the  United  States,  all  my  right, 
title  and  claim  in  and  to  the  following-described  lands, 
to-wit:  .  .  .  reserving,  under  the  laws  of  Louisiana, 
the  right  to  all  improvements,  or  the  value  thereof,  with 
all  taxes  heretofore  paid,  and  to  proceed  against  the 
United  States  for  the  same.'* 

Appellant  cleared  portions  of  the  lands  to  put  them 
in  fit  condition  for  cultivation  and  also  built  two  good 
dwelling  houses  thereon,  all  which  were  in  a  good  state  of 
preservation  at  the  time  he  signed  the  relinquishment  to 
the  Government.  Appellant  also  had  made  other  improve- 
ments ''usual  and  necessary  for  the  profitable  and  success- 
ful cultivation  and  carrying  on  of  a  farm  or  plantation  in 
that  part  of  Louisiana  " 
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Attached  to  the  petition  are  exhibits  specially  describing 
the  improvements  and  showing  the  amount  expended  on 
the  first  tract  to  have  been  $8,741.60;  on  the  second  tract, 
$5,765;  on  tfie  third  tract,  $798.00,  and  $487.32  taxes. 

The  Government  accepted  the  relinquishment  and  per- 
mitted the  lands  to  be  entered  for  homestead  purposes 
by  other  parties. 

It  is  alleged  that  the  United  States,  by  accepting  the 
relinquishment  of  the  lands,  became  bound  and  con- 
tracted with  appellant  to  pay  to  and  reimburse  him  for  the 
price  and  value  of  the  improvements  made  by  him  on  the 
lands  and  the  taxes  paid  by  him.  Certain  articles  of  the 
Code  of  Louisiana  are  set  out  which,  it  is  alleged,  existed 
and  that  they  were  specifically  relied  on  by  appellant  and 
adopted  and  accepted  as  the  measure  of  appellant's  rights 
in  the  premises  by  the  United  States  District  Attorney, 
and  by  the  Land  Department  of  the  United  States,  in 
accepting  and  filing  the  several  relinquishments,  whereby, 
it  is  further  alleged,  the  United  States  contracted  to  pay 
petitioner  the  amount  and  value  of  his  improvements 
made  upon  the  lands,  and  the  taxes. 

Mr.  Harvey  M.  Friend  for  appellant. 

Mr.  Assistant  Attorney  General  John  Q.  Thompson  and 
Mr.  George  M.  Anderson  for  the  United  States, 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court,  after  stating  the  facts  as  above. 

It  will  be  observed  from  the  allegations  of  the  petition 
that  appellant  not  only  had  been  convicted  of  defrauding 
the  Government  of  certain  lands,  but  that  he  was  charged 
with,  fraud  in  regard  to  the  lands  which  he  relinquished 
and  on  account  of  which  he  contends  a  contract  arose 
between  him  and  the  Government.   This  must  be  regarded 
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as  an  element  in  the  consideration  of  the  case.  Appellant 
was  a  convicted  wrongdoer  in  two  cases;  he  was  a  sus- 
pected wrongdoer  in  the  other  cases,  and  from  that  stand- 
point the  Government  dealt  with  him;  and  he  was  a 
petitioner  for  a  pardon.  The  pardon  was  granted,  but 
upon  terms.  He  was  to  make  restitution  for  his  wrong- 
doing. The  defrauded  Government  was  to  be  miade 
whole.  And  not  by  wresting  from  him  a  right,  either 
directly  ot  through  the  coercion  of  circumstances,  but  by 
his  voluntary  reparation,  securing  thereby  the  Govern- 
ment clemency. 

Appellant,  therefore,  was  not  deprived  of  his  lands  in  the 
sense  for  which  he  contends,  nor  evicted  from  them.  He 
voluntarily  relinquished  them  for  a  benefit  to  himself. 
But  he  asserts  that  the  relinquishment  was  upon  condi- 
tions especially  reserving  rights  which  put  the  United 
States  under  indebtedness  to  him.  The  contention  is 
anomalous.  Convicted  of  two  offenses  and  under  sentence 
for  them,  and  su£^)ected  of  others,  he  asks  that  not  only 
the  pimishment  may  be  remitted,  but  that  reimbursement 
of  expenses  and  outlays  be  made  him.  And  this  he  bases 
on  the  agency  which  he  contends  was  given  the  District 
Attorney  and  the  effect  of  the  laws  of  Louisiana. 

Plainly  the  power  of  the  District  Attorney  was  linodted 
by  the  subject-matter  of  his  agency.  He  was  to  secure 
restitution,  not  to  engage  for  payments  by  the  United 
States,  amoimting  to  over  $15,000 — ^payments  for  some- 
thing which  could  be  of  no*  benefit  to  the  United  States, 
which  would  be  mere  uncompensated  outlay,  not  repara- 
tion received  from  appellant  but  indemnity  given  to  him. 
And  it  is  to  be  observed  that  the  restitution  was  to  be 
"in  respect  to  all  lands,  land  titles  or  claims  to  lands." 
It  is  true  that  the  restitution  was  to  be  made  to  the 
"satisfaction"  of  the  District  Attorney,  but  this  did  not 
enlarge  his  agency  to  do  more  than  accept  restitution. 

As  we  have  seen,  appellant  had  been  convicted  in  cer- 
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tain  caseS;  he  had  been  accused. in  others,  charged  with 
fraud  in  the  entries  here  involved,  foimd  to  have  practiced 
it.  This  being  the  situation,  the  agency  confeired  upoa 
the  District  Attorney  comprehended  such  adjustments  as 
would  free  the  lands  from  the  incumbrances  of  appellant's 
acts.  The  District  Attorney  had  not  the  power,  as  appel- 
lant contends,  as  an  individual  in  like  situation.  We  are 
not  therefore  called  upon  to  consider  what  rights  the  laws 
of  Louisiana  gave  to  appellant  or  whether  they  could  give 
any,  nor  whether,  if  the  United  States  is  not  boimd  by  the 
condition  in  the  relinquishments,  the  latter  are  void.  It  is 
only  necessary  to  decide  that  appellant  has  not  established 
a  contract  against  the  United  States. 

Judgment  affirmed. 

The  CmEF  Justice  took  no  part  in  the  decision. 


MADERA  WATER  WORKS  v.   MADERA. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE   SOUTHERN  DISTRICT  OF  CAUFORNIA. 

No.  229.    Argued  April  17,  18,  1913.— Decided  April  28,  1913. 

If  the  constitution  of  the  State  authorizes  municipalities  to  eonstruct 
utility  plants  as  well  after,  as  before,  such  plants  have  been  built 
by  private  parties,  one  constructing  such  a  plant  takes  the  risk  of 
what  may  happen,  and  cannot  invoke  the  Fourteenth  Amendment 
to  protect  him  against  loss  by  the  erection  of  a  municipal  plant. 

There  is  nothing  in  the  constitution  of  California  that  can  be  construed 
as  a  contract,. express  or  implied,  that  municipalities  will  not  con- 
struct water  works  that  will  compete  with  privately  owned  woiks 
built  under  the  provisioiis  of  the  constitution  giving  the  right,  sub- 
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ject  to  mimicipal  regulation  of  chaTges,  to  lay  mains  in  the  streets 
of  municipalities  where  there  are  no  public  works. 
185  Fed.  R^.  ^1,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  H.  Short,  with  whom  Mr.  F.  E.  Cook  and 
Mr.  E.  J.  McCutchen  were  on  the  brief,  for  appellant. 

Mr.  Raleigh  E.  Rhodes,  with  whom  Mr.  Marshall  B. 
Woodworth  was  on  the  brief,  for  appellees. 

Mr.  Justice  Holbies  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  to  restrain  the  City  of  Madera 
from  proceeding  with  the  construction  of  a  water  plant 
in  competition  with  one  that  the  plaintiff  and  its  pred- 
ecessors have  built  under  the  constitution  of  the  State. 
The  Circiiit  Court  sustained  a  demurrer  and  dismissed 
the  bill.  185  Fed.  Rep.  281.  The  ground  of  the  suit  is 
that  the  state  constitution  provides  that  in  any  city  where 
there  are  no  public  works  owned  by  the  mimicipality  for 
supplying  the  same  with  water,  any  individual  or  corpora- 
tion of  the  State  shall  have  the  privilege  of  using  the 
public  streets  and  laying  down  pipes,  &c.,  for  the  purpose, 
subject  to  the  right  of  the  municipal  government  to  regu- 
late the  charges.  Art.  11,  §19.  It  is  argued  that  this  pro- 
vision, coupled  with  the  duty  imposed  on  the  governing 
body  to  fix  water  rates  annually,  and  the  corresponding 
duty  of  the  water  company  to  comply  with  the  regulations, 
both  under  severe  penalties  (Art.  14,  §§  1,  2,  act  of 
March  7,  1881,  §§  1,  7,  8,  Stats.  1881,  p.  64,  c.  52),  un- 
ports  a  contract  that  the  private  person  or  corporation 
constructing  works  as  invited  shall  not  be  subject  to  com- 
petition from  the  public  source.  Otherwise,  it  is  pointed 
out,  the  same  body  will  be  called  upon  to  regulate  the 
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plaintiff's  charges  and  to  endeavor  to  make  a  success  of 
the  city  works.  Furthermore  the  plaintiff  is  forbidden  by 
other  provisions  to  divert  its  property  to  other  uses  and, 
again,  will  be  called  on  to  pay  taxes  to  help  its  rival  to 
succeed.  Thus  it  is  said,  the  city  proposes  to  destroy 
the  plaintiff's  property,  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 

But  if,  when  the  plaintiff  built,  the  constitution  of  the 
State  authorized  cities  to  build  water  works  as  well  after 
works  had  been  built  there  by  private  persons  as  before, 
the  plaintiff  took  the  risk  of  what  might  happen.  An  ap- 
peal to  the  Fourteenth  Amendment  to  protect  property 
from  a  congenital  defect  must  be  vain.  Abilene  National 
Bank  v.  DoUey,  228  U.  S.  1,  5.  It  is  impossible  not  to  fed 
the  force  of  the  plaintiff's  argument  as  a  reason  for  inter- 
preting the  Constitution  so  as  to  avoid  the  result,  if  it 
might  be,  but  it  comes  too  late.  There  is  no  pretence  that 
there  is  any  express  promise  to  private  adventurers  that 
they  shall  not  encounter  subsequent  municipal  competi- 
tion. We  do  not  find  any  language  that  even  encourages 
that  .hope,  and  the  principles  established  in  this  class  of 
cases  forbid  us  to  resort  to  the  fiction  that  a  promise  is 
implied. 

The  constitutional  possibility  of  such  a  ruinous  com- 
petition is  recognized  in  the  cases,  and  is  held  not  sufficient 
to  justify  the  implication  of  a  contract.  Hamilton  Gaslight 
&  Coke  Co.  V.  Hamilton,  146  U.  S.  258.  Joplin  v.  SotOhwest 
Miasovri  Light  Co.,  191  U.  S.  150,  156.  Helena  Water 
Works  Co.  V.  Helena,  195  U.  S.  383,  388,  392.  So  strictly 
are  private  persons  confined  to  the  letter  of  their  express 
grant  that  a  contract  by  a  city  not  to  grant  to  any  person 
or  corporation  the  same  privileges  that  it  had  given  to  the 
plaintiff  was  held  not  to  preclude  the  city  itself  from  build- 
ing water  works  of  its  own.  KnoxviUe  Water  Co.  v.  Knox- 
vOle,  200  U.  S.  22,  35.  Compare  Vicksburg  y.  Vickslmrg 
Water  Works  Co.,  202  U.  S.  463,  470.    As  there  is  no  con- 
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tract  the  plaintiff  stands  legally  in  tne  same  position  as  if 
the  constitution  had  given  express  warning  of  what  the 
city  might  do.  It  is  left  to  depend  upon  the  sense  of 
justice  that  the  city  may  show. 

Decree  affirmed. 


JOHNSON  V.  UNITED  STATES! 

EBROR  TO   THB   DI8TBICT  COURT  OP  THE    UNITED   STATES 
FOR  THE,  EASTERN  DISTRICT  OP  PENNSYLVANIA. 

No.  716.    Argued  April  11,  HIlS^Deoided  April  28, 1913. 

Courts  proceed  step  by  step.  Matter  of  Harria,  221  U.  S.  274,  estab- 
lished simply  that  the  transfer  of  booksof  the  bankrupt  to  the  trustee 
could  be  required,  and  left  undetenxiined  the  question  of  tise  to  which 
the  books  could  be  put. 

A  party  is  privileged  from  produdng  his  books  in  a  prosecution  agamst 
himself  but  is  not  privileged  from  their  production. 

A  criminal  cannot  i»otect  himself  l^  getting  the  legal  title  to  corporate 
books.    Wheeler  v.  United  SUUes,  226  U.  S.  478. 

The  production  of  a  documentary  confession  by  a  third  person,'intb 
whose  hands  it  has  come  alio  intuitu,  does  not  compel  the  witness  to 
be  a  witness  against  himself  in  violation  of  the  Fifth  Amendment. 

On  appeal  from  a  conviction,  where  there  is  evidence  tending  to  support 
the  finding  and  no  certificate  that  all  the  evidence  is  in  the  record, 
this  court  is  not  warranted  in  declaring,  as  matter  of  law,  that  the 
Government  did  not  make  out  a  case. 

The  facts  are  stated  in  the  opmion. 

Mr.  Edward  J.  Foe,  with  whom  Mr.  Robert  A.  Stotz  and 
Mr.  James  W.  Faoi>  were  on  the  brief ,  for  plaintiff  in  error. 

Mr.  AasiatarU  Attorney  General  Harr,  with  whom  Mr. 
Solicitor  General  BvUitt  was  on  the  brief,  for  the  United 
States. 
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Mr.  JusTtcE  HoLBfES  delivered  the  opinion  of  the 
court. 

This  is  an  indictment  for  concealing  money  from  the 
defendant's  trustee  in  bankruptcy.  The  defendant  was 
convicted  and  sentenced  subject  to  exceptions  which 
raised  in  different  forms  the  questions  whether  his  books 
properly  were  admitted  against  him  and  whether  the  evi- 
dence warranted  the  verdict. 

On  the  first  point  the  facts  are  simply  that  the  books 
had  been  transferred  to  the  trustee  in  accordance  with 
§  70  of  the  Bankruptcy  Act  of  July  1,  1898,  30  Stat.  544, 
c.  641,  and  were  produced  before  the  grand  jury  and 
before  the  petit  jury  at  the  trial.  That  the  transfer  law- 
fully could  be  required  is  established  by  Matter  of  Harris, 
221  U.  S.  274.  But  the  defendant  lays  hold  of  an  expres- 
sion in  that  case,  'the  properly  careful  provision  to  pro- 
tect him  from  use  of  the  books  in  aid  of  prosecution,'  as 
an  intimation  that  the  books  could  not  be  put  to  such  a 
use. 

Courts  proceed  step  by  step.  And  we  now  have  to 
consider  whether  the  cautious  statement  in  the  former 
case  marked  the  limit  of  the  law  in  a  case  where  no  rights, 
if  there  were  any,  were  saved  when  the  books  were  trans- 
ferred. The  answer  was  implied  in  that  decision.  A  party 
is  privileged  from  producing  the  evidence  but  not  from  its 
prdduction.  The  transfer  by  bankruptcy  is  no  different 
from  a  transfer  by  execution  of  a  volume  with  a  confession 
written  on  the  fly  leaf.  It  is  held  that  a  criminal  cannot 
protect  himself  by  getting  the  legal  title  to  corporate 
books.  Wheeler  v.  United  States,  226  U.  S.  478.  But  the 
converse  proposition  is  by  lU)  means  true,  that  he  may 
keep  the  protection  from  the  introduction  of  documentary 
evidence  that  he  would  have  had  while  he  retained  it, 
after  the  title  and  possession  have  gone  to  some  one  else. 

It  is  true  that  the  transfer  of  the  books  may  have  been 
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against  the  defendant's  will,  but  it  is  compelled  by  the  law 
as  a  necessary  incident  to  the  distribution  of  his  property, 
not  in  order  to  obtain  criminal  evidence  against  him.  Of 
course  a  man  cannot  protect  his  property  from  being  used 
to  pay  his  debts  by  attaching  to  it  a  disclosure  of  crime. 
If  tiie  documentary  confession  comes  to  a  third  hand  alio 
intuttUy  as  this  did,  the  use  of  it  in  court  does  not  compel 
the  defendant  to  be  a  witness  against  himself. 

As  to  the  question  of  evidence,  it  is  enbugh  to  say  that 
there  was  evidence  tending  as  far  as  it  went  to  show  that 
the  defendant  foresaw  what  was  condng  and  attempted 
to  save  something  from  the  wreck.  There  is  no  certificate 
that. all  the  evidence  is  before  us,  and  we  should  not  be 
warranted  in  declaring  ks  matter  of  law  that  the  Govern- 
ment did  not  make  out  a  case.  See  Seigel  v.  Cartel,  164 
Fed.  Rep.  691. 

Judgment  affirmed. 


BURLINGHAM  ET  AL.,  TRUSTEES  OF  McINTYRE 
&  COMPANY,  V.  GROUSE. 

APPEAL  FROM  TEEB   CmCOTT  COURT  OP  APPEALS  FOR  THE 

SECOND  ciRCurr. 
No.  184.    Argued  March  12,  13.  1913.— Decided  April  28,  1913. 

In  construing  a  general  reference  to  property  in  the  Bankruptcy  Act. 
weight  must  be  given  to  a  proviso  dealing  with  a  special  class  of 
property. 

A  proviso  may  sometnnes  mean  additional  le^slation  and  not  be  in- 
tended to  have  the  usual  and  primary  office  of  a  proviso  which  is  to 
limit  generalities  and  exclude  from  the  scope  of  the  statute  that 
which  otherwise  would  be  within  its  terms. 

Life  insurai^ce  is  property,  but  it  is  peculiar  property,  and  Congress 
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by  the  proviso  in  §  70a  of  the  Bankruptcy  Act  intended  that  the 
bankrupt  should  have  the  benefit  of  aU  policies  except  t(x  the  extent 
of  the  actual  cash  value  which  could  be  realized  by  the  trustee  for 
the  creditors. 

Under  the  proviso  in  §  70a  of  the  Bankruptcy  Act,  the  assignee  of  a 
policy  of  insurance  on  the  life  of  the  bankrupt  has  th^right  to  retain 
the  policy  on  the  same  terms  that  the  bankrupt  mi^t  have  retained 
it. 

Under  §  70a  life  insurance  policies  which  have  no  cash  surrender  value, 
or  on  which  the  company  has  loaned  the  full  surrender  value  so  that 
the  policy  has  no  cash  surrender  value  remaining,  do  not  pass  to 
the  trustee  as  general  property  but  remain  the  propert.^  of  the  bank- 
rupt who  is  not  limited  in  dealing  with  them. 

181  Fed.  Rep.  479,  affirmed. 

The  facts,  which  involve  the  construction  of  §  70a  of 
the  Bankruptcy  Act  and  the  ownership  of  policies  of 
insurance  on  the  life  of  a  bankrupt,  are  stated  in  the 
opinion. 

Mr.  Dorr  Raymond  Cchb^  with  whom  Mr.  Irving  L. 
Ernst  was  on  the  brief,  for  appellants: 

The  policies  were  assets  of  the  bankrupt  estate.  They 
constituted  property  which  the  bankrupts  could  have 
transferred.  Matter  of  Slingluff^  105  Fed.  Rep.  502.  And 
this  irrespective  of  their  value.  Re  Brown,  196  Fed.  Rep. 
758. 

The  defendant's  position,  that  by  an  unlawful  transfer 
he  acquired  a  lien  upon  securities  of  the  bankrupt  which 
were  not  property  and  could  not  pass  to  the  trustees  as 
assets,  is  inconsistent  and  illogical. 

As  a  matter  of  fact,  however,  the  policies  in  question 
were  valuable  although  their  value  at  the  time  of  the 
failure  was  contingent  and  uncertain.  Partridge  v. 
Andrews,  191  Fed.  Rep.  325;  Kimie  v.  Winston,  56 
Illinois,  56. 

Bearing  upon  the  definition  of  "property"  see  also: 
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Wynehamer  v.  People,  13  N.  Y.  396;  Jackean  v.  Haueel,  17 
Johns.  (N.  Y.)  280. 

Life  insurance  policies  belonging  to  the  bankrupt  and 
payable  to  his  estate,  pass  to  the  trustee,  §  70  of  the 
Bankruptcy  Act.  Morris  v.  Dodd,  110  Georgia,  606,  how- 
ever, holds  that  no  policy  passes  to  the  trustee  unless  it 
has  a  cash  surrender  value,  alid  then  subject  to  redemption 
by  the  bankrupt.  The  contrary  is  held  in  fie  Josephson^ 
9  A.  B.  Reports,  345;  121  Fed.  Rep.  142. 

Prior  to  the  present  decision,  it  had  been  repeatedly 
held  in  the  Second  Circuit  that  the  interest  of  the  bankrupt 
in  all  policies  of  life  insurance,  payable  to  his  estate, 
irested  in  the  trustee  subject  to  redemption  by  the  bank- 
rupt when  they  had  either  technically  or  as  a  matter  of 
fact  or  custom,  a  cash  surrender  value  upon  his  paying 
such  value  to  the  trustee.  In  Re  Coleman,  136  Fed.  Rep. 
818;  Afotoro/ Tfftite,  174Fed.  Rep.  333;Mcrffero/Heftiinjf, 
176  Fed.  Rep.  65;  VanKirk  v.  Slaie  Co.,  140  Fed.  Rep.  38; 
In  Re  Mertens,  142  Fed.  Rep.  445;  aff'd  Hiecock  v.  Mertena, 
205  U.  S.  202.  See  also  Remington  on  Bankruptcy,  §  1131, 
p.  644;  In  Re  Wright,  157  Fed.^Rep.  554;  Bump  on  Bank- 
ruptcy, p.  368.  Bearing  on  this  question,  see  also:  Se- 
curity Warehouae  Co.  v.  Hand,  206  U.  S.  425,  426;  Knapp 
V.  Milwattkee  Trust  Co.,  216  U.  S.  545,  557;  StervrFaUc  & 
Co.  V.  LouisuiUe  Trust  Co.,  112  Fed.  Rep.  501 ;  In  re  Orear, 
178  Fed.  Rep.  632.  And  see  also  In  re  Charles  N.  David- 
son, 179  Fed.  Rep.  750. 

There  is  no  decision  of  this  court  upon  this  precise  ques- 
tion, so  far  as  its  attitude  is  disclosed  by  decisions  handed 
down,  but  see  Hiscock  v.  Mertens,  205  U.  S.  202;  Holden  v. 
Straiton,  198  U.  S.  214  as  to  its  views  on  certain  phases  of 
life  insmunce  as  property. 

The  question  of  a  redemption  of  the  policies  by  the 
bankrupt  is  not  in  this  case,  however,  as  it  was  in  those 
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absence  of  the  assignment  to  Grouse  would  have  remained 
the  property  of  the  Mclntyre  firm  notwithstanding  the 
bankruptcy,  and  that  firm,  not  the  trustee,  would  have 
been  entitled  to  the  proceeds  of  the  policies.  The  defend- 
ant Grouse's  position  is  in  no  req>ect  stronger  than  would 
have  been  that  of  the  bankrupt  had  there  been  no  transfer. 

Mr.  Wivfred  T.  DenUan  also  for  the  appellants: 

Gommercially,  these  insurance  policies  were  transfer- 
able property  to  the  full  extent  of  their  corpus  and  not 
merely  to  the  extent  of  their  '^cash  surrender  value," 
which  was  merely  what  one  particular  individual  (the 
Insmunce  Go.)  was  bound  on  demand  to  pay  for  them. 

The  entire  corpus  of  the  poUcies  and  not  merely  the 
cash  surrender  value  was  ^'property  which  ...  the 
bankrupt  could  by  any  means  have  transferred"  within 
the  meaning  of  §  70.  Re  Coleman,  136  Fed.  Rep.  818  (G. 
G.  A.  2d  Gt.);  Re  Brodbine,  93  Fed.  Rep.  643;  Hyde 
V.  Woods,  94  U.  S.  623-625;  WiUiame  v.  Heard,  140  U.  S. 
629. 

Therefore  they  passed  to  the  trustees  unless  exempted 
by  some  provision  of  law. 

Even  if  the  laws  of  New  York  controlled  this  class  of 
exemption,  no  portion  whatever  of  these  policies  would  be 
exempt.  Laws,  N. Y.  1896,  p.  220,  c.  272,  §  22;  iSe  Coleman, 
136  Fed.  Rep.  818,  supra;  Re  Heffiing,  176  Fed.  Rep.  66 
(G.  G.  A.  2d  Gt.);  Re  White,  174  Fed.  Rep.  333  (G.  G. 
A.  2d  Gt.);  Re  Wolff,  166  Fed.  Rep.  984  (D.  G.  N.  Y.); 
Re  Boardman,  103  Fed.  Rep.  783  (D.  G.  N.  Y.) ;  Re  Dieck, 
100  Fed.  Rep.  770. 

But  the  ex€|hption  contained  in  the  proviso  to  §  70  is  a 
general  rule  •laid  down  by  Gongrees  itself  and  applies 
to  policies  ^diich  would  not  be  exempt  by  the  state  law. 
Holden  Y.Strattan,  198  U.  S.  202. 

The  language  of  the  proviso  does  not  carry  the  exemp- 
tion beyond  a  privil^e  to  bankrupts  who  have  insurance 
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on  their  own  livee.  This  is  ''the  feeling  of  the  language/' 
(United  States  v.  Johnson,  221  U.  S.  488,  p.  496)  and  there 
is  no  afiSrmative  hint  of  any  purpose  to  give  the  privilege  to 
a  bankrupt  who  is  not  the  assuredi  but  a  mere  stranger 
holding  the  policy  exclusively  as  a  commercial  asset. 

In  using  the  terms  ''payable  to  himself,  his  estate  or 
personal  representatives/'  the  proviso  excludes  policies 
payable  to  his  assignees  inter  vivos  and  held  by  them 
entirely  as  commercial  property. 

The  purpose  of  the  proviso  does  not  require  any  ex- 
tension of  the  normal  meaning  of  the  language.  H olden 
V.  Stratton,  supra;  Re  Judson,  supra;  Bvrlingham  v. 
Crause,  181  Fed.  Rep.  479  (C.  C.  A.). 

To  construe  the  proviso  as  granting  an  exemption  to 
policies  held  commercially  and  not  by  the  beneficiaries, 
would  be  to  make  a  useless  encroachment  on  the  general 
clause  in  §  70  and  the  general  purposes  of  the  Bankruptcy 
Act.   Re  Slingluff,  106  Fed.  Rep.  164,  at  pp.  156-158. 

It  is  significant  that  in  every  one  of  the  cases  tmder  this 
proviso  the  bankrupt  has  been  the  assured:  e.  g.,  Holden 
V.  Stratton,  198  U.  S.  202;  Re  Coleman,  136  Fed.  Rep.  818; 
Hiscock  V.  Mertens,  204  U.  S.  202;  Re  Buehw,  98  Fed. 
Rep.  86;  Re  Lange,  91  Fed.  Rep.  361;  Gould  v.  N.  Y.  Life, 
132  Fed.  Rep.  927;  Re  Judson,  192  Fed.  Rep.  834;  and  cf. 
under  act  of  1867,  Re  McKinney,  15  Fed.  Rep.  535. 

The  Bankruptcy  Law  having  established  an  exemption 
of  its  own  which  would  not  have  existed  at  all  under  the 
New  York  law,  it  is  immaterial  whether,  and  tmder  what 
conditions,  a  New  York  exemption,  if  it  had  existed, 
would  have  been  available  to  an  individual  bankrupt  out 
of  partnership  property.  But  the  New  York  rule  is  not 
clear,  the  only  case  being  Stewart  v.  Brown,  37  N.  Y.  350, 
decided  in  1867,  and  not  in  point  with  this  case.  Even 
Re  Camp,  91  Fed.  Rep.  745,  covering  the  Geoi^  District, 
has  since  been  doubted  and  strictly  limited  by  the  court 
which  decided  it.  Re  W.  S.  Jennings  &  Co.,  166  Fed.  Rep. 
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639  (Georgia).  See  also  Jennings  v.  Stannua  A  Son,  191 
Fed.  Rep.  347,  p.  349;  Re  Beauchamp,  101  Fed.  Rep.  106 
(Md.);  Collier  on  Bankruptcy  (9th  ed.),  p.  196;  Burdick 
on  Partnership  (2d  ed.),  p.  299  (5);  Pond  v.  KimbaU,  101 
Massachusetts,  105. 

Mr.  Levi  S.  Chapman  and  Mr.  Henry  E.  Newell  for 
appellee: 

The  policies  in  suit  were  not,  under  the  circumstances 
here  shown,  assets  which  in  any  event  would  pass  to  the 
trustees.    Sec.  70a,  subd.  5. 

The  policies  in  suit,  at  the  time  of  petition  filed  having 
no  actual  cash  surrender  value  and  no  value  of  any  kind 
which  could  be  realized  by  the  bankrupt  or  the  trustees, 
were  merely  executory  contracts,  and  were  not  property 
or  a  property  right  which  the  trustees  in  bankruptcy  were 
entitled  to  take.  Wamock  v.  Davis,  104  U.  S.  775;  In  re 
McKinney,  15  Fed.  Rep.  535;  Bank  of  Washington  v.  Hume, 
128  U.  S.  195;  In  re  Coleman,  136  Fed.  Rep.  818;  His- 
cock  V.  Mertens,  205  U.  S.  202;  In  re  Newland,  No.  10170 
Fed.  Cas.;  Leonard  v.  Clinton,  26  Hun  (N.  Y.),  288; 
Barber's  Adms.  v.  Laroue,  106  Kentucky,  546;  H6U  v. 
EveraU,  34  L.  T.  (N.  S.)  699;  In  re  Beulow,  98  Fed.  Rep. 
86;  Matter  ofJosephson,  121  Fed.  Rep.  142;  aflf'd  124  Fed. 
Rep.  734;  Morris  v.  Dodd,  116  Georgia,  606;  In  re  Steele, 
98  Fed.  Rep.  78;  Re  Lange,  91  Fed.  Rep.  361;  Aetna  Nat. 
Bank  v.  U.  S.  Life  Ins.  Co.,  24  Fed.  Rep.  770;  Gould  v. 
N.  Y.  Life  Ins.  Co.,  132  Fed.  Rep.  927;  Re  Judson,  193 
Fed.  Rep.  834;  Re  Slingluff,  106  Fed.  Rep.  154;  Collier  on 
Bankruptcy,  7th  ed.,  1909,  p.  822. 

The  value  of  a  life  insurance  policy  as  an  asset  in  the 
case  of  liquidation  of  the  company,  is  its  cash  or  reserve 
value.  People  v.  Security  Life  Ins.  Co.,  78  N.  Y.  114; 
Matter  of  HetUing,  23  A.  B.  R.  161;  In  re  Oreqx,  178  Fed. 
Rep.  632;  Partridge  v.  Andrews,  191  Fed.  Rep.  325,  can 
all  be  distinguished  or  are  in  error. 
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The  polides  in  question  are  within  the  proviso  of  §  70a, 
subd.  5  of  the  Bankruptcy  Law.  In  re  Bertonshaw,  157 
Fed.  Rep.  363. 

A  transfer  by  an  insolvent  of  exempt  property  is  valid 
as  to  creditors  even  though  the  transfer  be  voluntary.  A 
debtor  may  keep  or  sell  his  exempt  property  as  he  sees  fit. 
Baldwin  v.  Rogers,  28  Minnesota,  544;  BvMey  v.  Wheeler, 
62  Michigan,  296;  Kramer  v.  Wood,  52  S.  W.  Rep.  1113; 
Smyth  V.  HaR,  126  Iowa,  627, 102  N.  W.  Rep.  520. 

The  bietnkrupt's  right  imder  §  70  to  retain  any  insurance 
policy  held  by  him  by  paying  or  securing  to  the  trustee  the 
cash  surrender  value  thereof  after  the  same  has  been  stated 
by  the  company  to  the  trustee,  is  an  assignable  right. 
Van  Kirk  v.  Vermmt  Slate  Co.,  140  Fed.  Rep.  38. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

The  action  was  brought  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York  by  the  trus- 
tees of  the  firm  of  T.  A.  Mclntyre  &  Company,  and  of  the 
individual  members  of  that  firm,  bankrupts,  against 
Charles  M.  Crouse  and  The  Equitable  Life  Assurance 
Society  of  the  United  States  to  recover  the  sum  of 
$90,698.32,  the  net  proceeds  of  certain  policies  of  insurance 
issued  by  the  Equitable  life  Assurance  Society  upon  the 
life  of  Thomas  A.  Mclntyre,  one  of  the  bankrupts,  de- 
ceased. The  proceeds  of  the  policies  were  paid  into  court 
by  the  Society.  The  judgment  of  the  District  Court  in 
favor  of  Crouse  was  affirmed  by  the  Circuit  Court  of 
Appeals  (181  Fed.  Rep.  479),  and  the  case  has  been  ap- 
pealed to  this  coiirt. 

It  appears  that  on  the  tenth  of  April,  1902,  Thomas  A. 
Mclntyre  obtained  two  poUcies  of  life  insuriance  in  the 
Equitable  Society.  They  were  known  as  ''guaranteed 
cash-value,  limited  payment,  life  policies,"  each  providing 
that  upon  the  death  of  the  insured  the  company  would 
pay  to  his  executors,  administrators  or  assigns  the  sum  of 
veil,  ccxxvra— 30 
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$100,000  in  fifty  annual  instalments  or  the  sum  of  $53,000 
in  cash,  a  total  of  $106,000  for  the  two  policies.  On 
April  14,  1906,  the  policies  were  assigned  absolutely  to 
the  firm  of  T.  A.  Mclntyre  &  Company,  and  on  April  24, 
1907,  they  were  by  that  firm  assigned  to  the  Equitable 
Society  as  collateral  security  for  a  loan  of  $15,370.  On 
February  25,  1908,  two  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,  the  policies  were  assigned  by 
Mclntyre  &  Company  to  the  defendant,  Charles  M. 
Crouse,  subject,  however,  to  the  prior  assignment  to  the 
Equitable  Society.  A  petition  in  involuntary  bankruptcy 
was  filed  against  Mclntyre  &  Company  and  its  individual 
members  on  April  25,  1908,  and  on  May  9,  1908,  the  de- 
fendant Crouse  paid  the  premiums  on  the  policies,  in  the 
sum  of  $6,078.38.  Mclntyre  &  Company  and  the  in- 
dividual members  thereof  were  adjudged  involuntary 
bankrupts  on  May  21,  1908,  and  the  trustees  were  elected 
on  the  twenty-fourth  of  July,  1908.  On  the  twenty-ninth 
of  July,  1908,  Thomas  A.  Mclntyre  died,  and  the  policies 
became  payable. 

It  appears  that  the  policies  had  a  cash  surrender  value, 
which  at  the  time  when  the  trustees  qualified  was  $15,370, 
or  the  amount  of  the  loan  of  the  Equitable  Society  upon 
the  policies.  It  is  therefore  apparent  that  on  the  day 
when  the  petition  was  filed,  as  well  as  the  day  of  the 
adjudication  in  bankruptcy,  the  cash  surrender  value 
would  not  have  exceeded  the  loan  and  lien  of  the  Society 
upon  the  policies.  The  Circuit  Court  of  Appeals  for  the 
Second  Circuit  held  that  under  the  circumstances  the 
policies  did  not  pass  to  the  trustees  as  assets,  and  therefore 
the  action  which  had  been  begun  to  set  aside  the  transfer 
to  Crouse,  as  a  preference  within  the  Bankruptcy  Act, 
could  not  be  maintained. 

The  correctness  of  this  decision  depends  primarily  upon 
the  construction  of  §  70a  of  the  Bankruptcy  Act  which 
reads: 
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''The  trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  and  his  successor  or 
successors,  if  he  shall  have  one  or  more,  upon  his  or  their 
appointment  and  qualification,  shall  in  turn  be  vested  by 
operation  of  law  with  the  title  of  the  bankrupt,  as  of 
the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it 
is  to  property  which  is  exempt,  to  all  (1)  documents  relat- 
ing to  his  property;  (2)  interests  in  patents,  patent  rights, 
copyrights,  and  trade-marks;  (3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not  those  which  he 
might  have  exercised  for  some  other  person;  (4)  property 
transferred  by  him  in  fraud  of  his  creditors;  (5)  property 
which  prior  to  the  filing  of  the  petition  he  could  by  any 
means  have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him:  Pro- 
vided, That  when  any  bankrupt  shall  have  any  insurance 
policy  which  has  a  cash  surrender  value  payable  to  himself, 
his  estate,  or  personal  representatives,  he  may,  within 
thirty  days  after  the  caah  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the  company  issuing  the 
same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors  participating 
in  the  distribution  of  his  estate  under  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee 
as  assets;  and  (6)  rights  of  action  arising  upon  contracts 
or  from  the  unlawful  taking  or  detention  of,  or  injury  to, 
his  property." 

The  part  of  the  section  particularly  to  be  considered  is 
subdivision  5  and  its  proviso.  Subdivision  5  undertakes 
to  vest  in  the  trustee  property  which,  prior  to  the  filing  of 
the  petition,  the  bankrupt  could  by  any  means  have 
transferred  or  which  might  have  been  levied  upon  or  sold 
under  judicial  process  against  him.  Then  follows  the 
proviso  with  reference  to  insurance  policies  which  have  a 
cash  surrender  value,  permitting  a  bankrupt,  when  the  cash 
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surrender  value  has  been  ascertained  and  stated;  to  pay 
or  8eciu*e  such  sum  to  the  trustee  and  to  contmue  to  hold,, 
own  and  carry  the  policies  free  from  the  claims  of  creditors, 
otherwise  the  policies  to  pass  to  the  trustee  as  assets. 

Two  constructions  have  been  given  this  section,  and  the 
question,  as  presented  in  this  case,  has  not  been  the  sub- 
ject of  direct  determination  in  this  court.  The  one  favors 
the  view  that  only  policies  having  a  cash  surrender  value 
are  intended  to  pass  to  the  trustee  for  the  benefit  of 
creditors.^  The  other,  conceding  that  the  proviso  deals 
with  this  class  of  policies,  maintains  that  policies  of  life  in- 
surance which  have  no  surrender  value  pass  to  the  trustee 
under  the  language  of  §70a  immediately  preceding  the 
proviso,  which  reads:  "Property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him."  * 

To  determine  the  congressional  intent  in  this  respect 
requires  a  brief  consideration  of  the  natiu*e  of  the  rights 
dealt  with.  Life  insurance^  may  be  given  in  a  contract 
providing  simply  for  pajon^it  of  premiums  on  a  calculated 
basis  which  accumulates  no  surplus  for  the  holder.  Such 
insurance  has  no  surrender  value.  Policies,  whether  pay- 
able at  the  end  of  a  term  of  years  or  at  death,  may  be 
issued  upon  a  basis  of  calculation  which  accumulates  a 
net  reserve  in  favor  of  the  policy-holder  and  which  forms  a 
consequent  basis  for  the  surrender  of  the  policy  by  the 
insured  with  advantage  to  the  company  upon  the  payment 
of  a  part  of  this  accmnulated  reserve.  This  feature  of 
surrender  value  was  discussed  by  Judge  Brown  of  the 

1  In  re  Budow,  98  Fed.  Rep.  86;  In  re  Josephson,  121  Fed.  Rep.  142; 
Qauld  V.  New  York  Life  Ine.  Co.,  132  Fed.  Reo.  927;  Morris  v.  Dodd, 
110  Georgia,  606. 

<  In  re  Becker,  106  Fed.  Rep.  54;  In  re  SUngluff,  106  Fed.  R^.  154; 
IH  re  WeUing,  113  Fed.  Rep.  189;  In  re  Coieman,  136  Fed.  R^.  818;  In 
re  HeUling,  175  Fed.  Rep.  65;  In  re  (hear,  178  Fed.  Rep.  632. 
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Southern  District  of  New  York,  in  In  re  McKinney^  15 
Fed.  Rep.  636,  637: 

'^The  first  of  these  elements,  the  sunender  value  of  the 
policy,  arises  from  the  fact  that  the  fixed  annual  premiimi 
is  much  in  excess  of  the  annual  risk  during  the  earlier 
years  of  the  policy,  an  excess  made  necessary  in  order  to 
balance  the  deficiency  of  the  same  premium  to  meet  the 
annual  risk  during  the  latter  years  of  the  policy.  This 
excess  in  the  premiimi  paid  over  the  annual  cost  of  insur- 
ance, with  accumulations  of  interest,  constitutes  the  sur- 
render value.  Thou^  this  excess  of  premiums  paid  is 
legally  the  sole  property  of  the  company,  still  in  practical 
effect,  though  not  in  law,  it  is  moneys  of  the  assured 
deposited  with  the  company  in  advance  to  niake  up 
the  deficiency  in  later  premiums  to  cover  the  annual  cost 
of  insurance,  instead  of  being  retained  by  the  assured  and 
paid  by  him  to  the  company  in  the  shape  of  greatly- 
increased  premiums,  when  the  risk  is  greatest.  It  is  the 
'net  reserve'  required  by  law  to  be  kept  by  the  company 
for  the  benefit  of  the  assured,  and  to  be  maintained  to  the 
credit  of  the  policy.  So  long  as  the  policy  remains  in  force 
the  company  has  not  practically  any  beneficial  interest  in 
it,  except  as  its  custodian,  with  the  obligation  to  main- 
tain it  unimpaired  and  suitably  invested  for  the  benefit 
of  the  insured.  This  is  the  practical,  though  not  the  legiBif 
relation  of  the  company  to  this  fimd. 

"Upon  the  surrender  of  the  policy  before  the  death  of 
the  assured,  the  company,  to  be  relieved  horn  all  responsi- 
bility for  the  increased  risk,  which  is  represented  by  this 
accimiulating  reserve,  could  well  afford  to  surrender  a 
considerable  part  of  it  to  the  assured,  or  his  representative. 
A  return  of  a  part  in  some  form  or  other  is  now  usually 
made.    •    •    ." 

This  case  has  been  cited  with  approval  in  this  court. 
Holden  v.  Stratum,  108  U.  S.  202;  Hiacock  v.  Mertens,  205 
U.  S.  202. 
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Under  the  Bankruptcy  Act  of  1867  no  special  provision 
was  made  for  insurance  policies.  The  section  providing 
for  the  passing  of  the  assets  of  the  bankrupt  to  the  trustee 
contained  the  broad  language  of  ''all  the  estate,  real  and 
personal."  Under  this  statute  it  was  held  in  In  re  Mc- 
Kinney f  supra,  that  the  insurance  upon  the  life  of  the 
bankrupt  vested  in  the  bankrupt  estate  only  to  the  extent 
of  its  cash  surrender  value  at  the  time  oi  the  filing  of  the 
petition. 

In  Holden  v.  Strattany  supra,  this  court  held  that  the 
law  of  the  State  of  Washington,  exemptinpiiie  proceeds 
of  life  insurance  poUcies,  was  applicable,  and  under  the 
Bankruptcy  Act  of  1898,  §  6,  the  bankrupt  might  retain 
such  policies.  The  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  which  Holden  v.  Stratton  came  by  certiorari 
to  this  court,  had  held  that  §  70a  was  not  controlled  by 
the  exemptions  provided  in  §  6  of  the  Bankruptcy  Act, 
and  had  adhered  to  its  former  decision  in  In  re  Schdd,  104 
Fed.  Rep.  870,  in  which  §  70a  had  been  construed  to  pass 
insurance  pohcies  having  a  cash  surrender  value  to  the 
trustee,  unless  the  bankrupt  paid  or  seciu^  th^  surrender 
value,  as  pointed  out  in  the  section.  While  this  court  held 
that  the  exemption  under  the  state  law  applied  imder  the 
Bankruptcy  Act  to  the  policy  in  question,  coming  to  deal 
with  the  construction  of  §  70ei,  this  court  said  (p.  213} : 

''As  section  70a  deals  only  with  property  which,  not 
being  exempt,  passes  to  the  trustee,  the  mission  of  the 
proviso  was,  in  the  interest  of  the  perpetuation  of  poUcies 
of  life  insurance,  to  provide  a  rule  by  which,  where  such 
policies  passed  to  the  trustee  because  they  were  not  ex- 
empt, if  they  had  a  surrender  value  their  future  operation 
covld  be  preserved  by  vesting  the  bankrupt  with  the  privi- 
lege of  paying  such  surrender  value,  whdreby  the  policy 
would  be  withdrawn  out  of  the  cat^ory  of  an  asset  of 
the  estate.  That  is  to  say,  the  purpose  of  the  proviso  was 
to  confer  a  benefit  upon  the  insured  bankrupt  by  liTniting 
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the  character  of  the  mterest  m  a  non-exempt  life  insurance 
policy  which  should  pass  to  the  trustee,  and'  not  to  cause 
such  a  policy  when  exempt  to  become  an  asset  of  the  es- 
tate. When  the  purpose  of  the  proviso  is  thus  ascertained 
it  becomes  apparent  that  to  maintain  the  construction 
which  the  argument  seeks  to  affix  to  the  proviso,  would 
cause  it  to  produce  a  result  diametrically  opposed  to  its 
spirit  and  to  the  purpose  it  was  intended  to  subserve. -' 

The  section  came  again  before  this  court  in  Hiscock  v. 
MertenSy  supra,  and  it  was  held  that  the  insured  was  en- 
titled to  retain  the  policies  upon  the  payment  to  the 
trustee  of  a  siim  equivalent  to  the  amount  the  company 
was  willing  to  pay  according  to  its  custom,  although  there 
was  no  stipulation  in  the'  policies  as  to  a  cash  surrender 
value,  and  upon  this  subject  the  court  said  (p.  212) : 

''What  possible  difference  could  it  make  whether  the 
surrender  value  was  stipulated  in  a  policy  or  universally 
recognized  by  the  companies.  In  either  case  the  purpose 
of  the  statute  would  be  subserved,  which  was  to  secure 
to  the  trustee  the  sum  of  such  value  and  to  enable  the 
bankrupt  to  'continue  to  hold,  own  and  carry  such  policy 
free  from  the  claims  of  the  creditors  participating  in  the 
distribution  of  the  estate  under  the  bankruptcy  proceed- 
ings.'" 

And  in  that  case  it  appeared  that  this  sum. was  less 
than  $6,000,  whereas  in  a  short  time,  some  six  months 
later,  the  maturity  of  one  of  the  pohcies  would  give  it  a 
value  of  over  $11,000.  But  this  court  held  that  this 
circumstance  made  no  difference  in  the  right  of  the  insured 
to  pay  the  surrender  value  and  hold  the  policy. 

True  it  is  that  life  insurance  policies  are  a  species  of 
property  and  might  be  held  to  pass  under  the  general 
terms  of  subd.  5,  §  70a,  but  a  jproviso  dealing  with  a 
class  of  this  property  was  inserted  and  must  be  given  its 
due  weight  in  construing  the  statute.  It  is  also  true  that 
a  proviso  may  sometimes  mean  simply  additional  legisla- 


Digitized  by 


Google 


472  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  U.  S. 

tion,  and  not  be  intended  to  have  the  usual  and  primary 
office  of  a  proviso  which  is  to  limit  generaUties  and  exclude 
from  the  scope  of  the  statute  that  which  would  otherwise 
be  within  its  terms. 

This  proviso  deals  with  expUcitness  with  the  subject  of 
life  insurance  held  by  the  bankrupt  which  has  a  surrender 
value.  Originally  life  insurance  poUcies  were  contracts 
in  consideration  of  annual  sums  paid  as  premiums  for  the 
payment  of  a  fixed  sum  on  the  death  of  the  insured.  It 
is  true  that  such  contracts  have  been  much  varied  in  form 
since,  and  policies  payable  in  a  period  of  years  so  as  to 
become  investments  and  means  of  money  saving  are  in 
conunon  use.  But  most  of  these  policies  will  be  foimd  to 
have  either  a  stipulated  surrender  value  or  an  established 
value,  the  amount  of  which  the  companies  are  willing  to 
pay  and  which  brings  the  policy  within  the  terms  of  the 
proviso  {Hiscock  v.  Mertens,  supra)  and  makes  its  present 
value  available  to  the  bankrupt  estate.  While  life  insur- 
ance is.  property,  it  is  peculiar  property.  Legislatures  of 
some  of  the  States  have  provided  that  policies  of  insur- 
ance shall  be  exempt  from  Habihty  for  debt,  and  in  many 
States  provision  is  made  for  the  protection  from  such 
liability  of  policies  in  favor  of  those  dependent  upon  the 
insured.    See  Holden  v.  Stratum,  supra. 

Congress  undoubtedly  had  the  nature  of  insurance  con- 
tracts in  mind  in  passing  §  70a  with  its  proviso.  Ordina- 
rily the  keeping  up  of  insurance  of  either  class  would  re- 
quire the  payment  of  premiums  perhaps  for  a  number  of 
years.  For  this  purpose  the  estate  might  or  might  not 
have  funds,  or  the  payments  might  be  so  deferred  as  to 
unduly  embarrass,  the  settlement  of  the  estate.  Congress 
recognized  also  that  many  policies  at  the  time  of  bank- 
ruptcy might  have  a  very  considerable  present  value 
which  a  bankrupt  could  realize  by  surrendering  his  poUcy 
to  the  company.  We  think  it  was  this  latter  sum  that  the 
act  intended  to  secure  to  creditors  by  requiring  its  pay- 


Digitized  by 


Google 


BURLINGHAM  v.  CROUSE.  478 

228  U.  S.  Qpinion  of  the  Court. 

ment  to  the  trustee  as  a  condition  of  keeping  the  policy 
alive.  In  passing  this  statute  Congress  intended,  while 
exacting  tins  much,  that  when  that  sum  was  realized  to 
the  estate  the  bankrupt  should  be  permitted  to  retain  the 
insurance  which,  because  of  advancing  years  or  declining 
health,  it  might  be  impossible  for  him  to  replace.  It  is 
the  twofold  purpose  of  the  Bankruptcy  Act  to  convert  the 
estate  of  the  bankrupt  into  cash  and  distribute  it  among 
creditors  and  then  to  give  the  bankrupt  a  fresh  start  with 
such  exemptions  and  rights  as  the  statute  left  untouched. 
In  the  light  of  this  policy  the  act  must  be  construed.  We 
think  it  was  the  purpose  of  Congress  to  pass  to  the  trustee 
that  sum  which  was  available  to  the  bankrupt  at  the  time 
of  bankruptcy  as  a  cash  asset,  otherwise  to  leave  to  the 
insured  the  benefit  of  his  life  insurance. 

It  should  be  observed,  in  this  connection,  that  in  the 
present  case  the  company  had  advanced  upon  the  policies 
their  full  surrender  value,  as  stipulated  in  the  policies,  and 
that  the  only  interest  that  could  have  passed  to  the 
trustees  would  have  been  the  speculative  right  to  the  net 
proceeds  of  the  policies,  contingent  upon  the  death  of 
the  bankrupt  and  possibly  dependent  upon  the  payment 
of  large  annual  premiums  foj  thirteen  years. 

It  is  urged,  however,  that  under  §  70a,  the  cash  surrender 
value  was  to  be  paid  by  the  bankrupt  when  ascertained 
and  the  policies  kept  alive  for  his  benefit,  and  as  these 
policies  had  been  assigned  by  the  beneficiary  to  Mclntyre 
&  Company,  not  as  collateral,  but  absolutely,  they  would 
not  come  within  the  terms  of  the  proviso,  and  therefore 
the  proceeds  of  the  policies  vested  in  the  bankrupt  estate; 
but  we  find  nothing  in  the  act  by  which  the  ri^t  of  the 
assignee  of  a  policy  to  the  benefits  which  would  have 
accrued  to  the  bankrupt  is  limited.  As  we  have  construed 
the  statute,  its  purpose  was  to  .vest  the  surrender  value 
in  the  trustee  for  the  benefit  of  the  creditors  and  not  other- 
wise to  limit  the  bankrupt  in  dealing  with  his  policy. 
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As  to  the  reimbiirsement  of  Grouse  for  the  premiums 
advanoed  by  him  and  the  application  by  him  of  the  pro- 
ceeds of  the  policies  to  particular  items  of  indebtedness  of 
the  bankrupt  estate  in  his  favor — ^upon  the  facts  f oimd  we 
have  no  occasion  to  disturb  the  decree  of  the  Circuit  Court 
of  Appeals. 

It  results  that  the  judgment  of  the  Circuit  Court  of 
Appeals  must  be 

Affirmed. 


EVERETT,  TRUSTEE  IN  BANKRUPTCY  OF  JUD- 
SON,  V.  JUDSON. 

CEBTIORABI  TO  THE  CIBCUIT  COURT  OF  APPIiAU  FOB  THE 

SECOND  ciBCurr. 
No.  505.    Aigued  March  13,  1913.— Decided  A;  cil  28^  1913. 

Burlingham  v.  Crouse,  ante,  p.  459,  followed  to  effec  that  under  §  7Qa 
of  the  Bankruptcy  Act  the  trustee  only  takes  Eurrender  value  of 
msurance  policies  on  the  bankrupt's  life,  or,  in  case  loans  have  been 
made  by  the  company  issuing  the  policies,  only  the  excess  of  sur- 
render value  over  the  amount  of  the  loan. 

Under  §  70a  of  the  Bankruptcy  Act  the  bankrupt  is  entitled  to  the 
policy  by  paying  the  amount  of  the  cash  surrender  value  or  excess 
thereof  over  loans  as  of  the  date  of  the  filing  of  the  petition,  and  in 
case  of  the  maturity  of  the  policy  before  the  adjudication  he  or  his 
legal  representative  is  entitled  to  the  proceeds  of  the  policy  over 
and  above  such  amount. 

Congress,  by  the  proviso  in  $  70a,  fixed  the  date  of  filing  the  petition 
as  the  line  of  cleavage  as  between  the  trustee  and  the  bankrupt  in 
regard  to  life  insurance  policies,  and  this  is  not  affected  by  subse- 
quent events  such  as  the  maturity  of  the  policy  by  the  suicide  of  the 
bankrupt,  even  though  prior  to  adjudication. 

192  Fed.  Rep.  834,  affirmed. 

The  facts,  which  involve  the  construction  of  §  70a  of 
the  Bankruptcy  Act  and  the  ownership  of  policies  of 
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insurance  on  the  life  of  a  bankrupt;  are  stated  in  the 
opinion. 

Mr.  Charles  K.  Beekman  for  petitioner : 

Life  insurance  policies  having  no  surrender  value  at 
petition  filed  are  property,  and  pass  to  a  bankrupt's 
trustee.  Sec.  70a,  subd.  5,  Bankruptcy  Act;  In  re  Cole- 
man,  136  Fed.  Rej^.  818;  Grigsby  v.  RusseU,  222  U.  S.  149, 
15Q;  Sessions  v.  Romadka,  145  U-  S.  29,  30;  Collier  on 
Bankruptcy,  9th  ed.,  1912,  pp.  1027,  1028;  In  re  Orear, 
178  Fed.  Rep-  632,  634;  In  re  Welling,  113  F^.  Rep.  189. 

life  insuran<[$e  policies,  whether  they  have  a  surrender 
value  or  not  at  petition  filed,  are  property  which  the  bank- 
rupt could  have  transferred  prior  thereto,  if  payable  to 
himself,  his  executors,  administrators  or  assigns.  1 
Remington  on  Bankruptcy,  p.  556,  §  1002;  §  1,  subd.  25, 
Bankruptcy  Act;  In  re  Barrow,  89  Fed.  Rep.  583;  Part- 
ridge  v.  Andrews,  191  Fed.  Rep.  325,  329. 

life  insurance  poUcies  having  a  surrender  value  at 
petition  filed  vest  absolutely  in  a  trustee  if  the  bankrupt 
dies  before  adjudication.  Partridge  v.  Andrews,  191  Fed. 
Rep.  325;  Burlingham  v.  Crouse,  181  Fed.  Rep.  479;  In  re 
Welling,  113  Fed.  Rep.  189, 193;  In  re  Orear,  178  Fed.  Rep. 
632;  In  re  Judson,  188  Fed.  Rep.  702. 

For  interpretation  of  proviso  contained  in  §  70a,  subd.  5, 
Bankruptcy  Act,  see  HoUm  v.  Stratum,  198  U.  S.  202; 
Hiscock  V.  Mertens,  205  U.  S.  202. 

A  trustee  takes  title  to  the  proceeds  of  property  owned 
by  a  bankrupt  at  petition  filed.  Partridge  v.  Andrews, 
191  Fed.  Rep.  325,  331. 

Where  a  bankrupt  dies  or  becomes  insane  subsequent 
to  the  filing  of  a  petition  in  bankruptcy  against  him,  a 
discharge  in  bankruptcy  may  nevertheless-  be  granted, 
though  the  requirement  calling  for  the  personal  presence 
of  the  bankrupt  cannot  be  complied  with,  jollier  on 
Bankruptcy,  9th  ed.,  1912,  page  250;  Bankruptcy  Act,  §  8. 
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As  to  property  acquired  after  petition  filed;  see  1 
Remington  on  Bankruptcy,  p.  647,  §  1135;  /n  r6  Ohazal, 
174  Fed.  Rep.  809;  In  re  McDonnell,  101  Fed.  Rep.  239. 

Under  the  present  Bankruptcy  Act,  not  only  the  prop- 
erty which  the  bankrupt  owned  at  the  time  of  filing  of  the 
petition  against  him  passes  to  his  trustee,  but  also  the 
proceeds  of  property  owned  by  him  at  petition  filed  which 
he  has  disposed  of  afterwards.  In  re  Milk  Company, 
145  Fed.  Rep.  1013;  In  re  Peaae,  4  Am.  B.  R.  578,  582. 

The  surrender  value  referred  to  in  §  70a,  subd.  5,  is  the 
surrender  value  of  a  policy  at  the  time  the  same  is  stated 
to  the  tHistee  by  the  company  issuing  the  same.  In  re 
McKiriney,  15  Fed.  Rep.  537;  Holden  v.  Stratum.  198  U.  S. 
214;  Hiscock  v.  Mortens,  205  U.  S.  202,  209. 

A  trustee  takes  title  to  rights  of  action  arising  upon  a 
bankrupt's  life  insurance  policies  which  have  matured 
before  adjudication,  if  they  were  owned  by  him  at  petition 
filed  imder  Bankruptcy  Act,  §  70a,  subd.  6.  Matthews  v. 
Amer.  Cent.  Ins.  Co.,  154  N.  Y.  449,  460;  Partridge  v. 
Andrews,  191  Fed.  Rep.  325. 

Mr.  George  S.  Ludlow  for  respondent. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  involves  the  title  to  the  proceeds  of  certain 
insurance  policies  upon  the  life  of  Alfred  M.  Judson, 
bankrupt,  deceased,  collected  by  the  trustee  in  bank- 
ruptcy. The  executor  of  Judson's  estate  brought  suit 
against  the  trustee  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  asserting  title  to  such 
fimds.  The  District  Court  ordered  that  the  proceeds  of 
the  policies,  less  their  cash  siurender  value,  be  paid  to  the 
executor  (188  Fed.  Rep.  702) ;  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  upon  petition  to  revise,  affirmed 
that  order  (192  Fed.  Rep.  834),  and  the  case  cOmes  here 
on  certiorari. 
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A  petition  in  involuntary  bankruptcy  was  filed  against 
the  firm  of  Judson  &  Judson  and  its  m^nbers,  Alfred  M. 
Judson  being  one,  on  December  17,  1010,  and  on  Decem- 
ber 23, 1910,  Judson  entered  a  notice  of  his  appearance  in 
the  proceedings.  On  January  9,  1911,  the  firm  and  its 
members  were  adjudged  bankrupts,  and  on  February  9, 
1911,  Everett  qualified  as  trustee.  Judson  owned  certain 
life  insurance  policies,  at  the  time  of  the  institution  of  the 
bankrupt  proceedings,  and  thereafter  and  imtil  his  death 
payable  to  his  executors,  administrators  or  assigns.  So 
far  as  this  case  is  concerned,  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  these  policies,  with  cash  surrender 
values  and  subject  to  loans,  were  as  follows:  One  policy 
for  $5,000,  having  a  cash  surrender  value  of  $2,291.49  and 
subject  to  a  loan  of  $2,238;  another  for  $1,000,  having  a 
cash  surrender  value  of  $332.31  and  subject  to  a  loan  of 
$322;  and  another  for  $10,000,  having  a  cash  surrender 
Value  of  $5,030  and  subject  to  a  loan  of  $5,240.  It  there- 
fore appears  that  the  cadi  surrender  value  of  the  policies  on 
December  17, 1910,  was  $63.80. 

On  January  4, 1911,  Judson  committed  suicide.  Notice 
was  served  on  the  trustee  that  the  executor  claimed  the 
right,  imder  §  70a  of  the  Bankruptcy  Act  to  pay  to  the 
trustee  the  cash  siur^ender  value  of  the  policies  when 
ascertained,  but  the  trustee  denied  such  right  and  also  the 
right  of  the  executor  to  the  balance  of  the  proceeds  of 
the  policies.  Under  agreement,  the  insurance  companies 
paid  to  the  trustee  $8,675.14  upon  the  policies.  The 
executor  asserted  title  to  the  difference  between  the  sum 
realized  on  the  policies  and  the  cash  surrender  value, 
namely,  $8,611.34.  The  District  Court,  upon  the  author- 
ity of  Burlingham  v.  Crouae,  181  Fed.  Rep.  479,  held  that 
the  proceeds  of  the  policies,  over  and  above  the  cash  sur- 
render value  as  of  the  date  of  the  filing  of  the  petition, 
passed  to  the  executor.  The  Circuit  Court  of  Appeals 
aflSrmed  the  order  of  the  District  Court,  holding  that  the 
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time  when  the  interest  of  the  bankrupt  estate  in  the 
policies  passed  to  the  trustee  was  the  date  of  the  filing  of 
the  petition,  and  further,  also  upon  the  authority  of 
Burlingham  v.  Crauae,  181  Fed.  Rep.  479,  that  the  interest 
of  the  trustee  in  the  policies  extended  only  to  their  cadi 
surrender  value. 

The  present  case  was  argued  at  the  same  time  as  the  case 
of  Burlingham  v.  Crouse,  arUe,  p.  459,  and  in  so  far  as  it  is 
like  that  case  the  principles  therein  laid  down  are  con- 
trolling.  The  present  case  has,  however,  a  feature  not 
directly  involved  in  the  case  of  Bvrlingham  v.  Croiue, 
because  Judson,  the  insured,  committed  suicide  before  the 
adjudication  in  bankruptcy,  although  after  the  filing  of 
the  petition,  and  it  is  the  contention  of  the  petitioner  that 
the  Bankruptcy  Act  vested  the  title  to  the  property  in  the 
trustee  as  of  the  time  of  the  adjudication  and  that  the 
death  of  the  bankrupt  between  the  filing  of  the  petition 
and  the  date  of  the  adjudication  n^ade  the  proceeds  of  the 
policies  assets  in  the  hands  of  the  trustee. 

While  it  is  true  that  §  70a  provides  that  the  trustee, 
upon  his  appointment  and  qualification,  becomes  vested 
by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  there  are  other  provi- 
sions of  the  statute  which,  we  think,  evidence  the  inten- 
tion to  vest  in. the  trustee  the  title  to  such  property  as  it 
was  at  the  time  of  the  filing  of  the  petition.  This  subject 
was  considered  in  Acme  Harvester  Co.  v.  Beehnan  Lumber 
Co.,  222  J.  S.  300,  wherein  it  was  held  that,  pending  the 
bankrupt  proceedings  and  after  the  filing  of  the  petition, 
no  creditor  could  obtain  by  attachment  a  lien  upon  the 
property  which  would  defeat  the  general  purpose  of  the 
law  to  dedicate  the  property  to  all  creditors  alike.  Sec- 
tion 70a  vests  all  the  property  in  the  trustee,  which,  prior . 
to  the  filing  of  the  petition,  the  bankrupt  could  by  any 
means  have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him.    The 
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bankrupt's  discharge  is  from  all  provable  debts  and  claims 
which  existed  on  the  day  on  which  the  petition  for  adjudi- 
cation was  filed.  Zavdo  v.  Reeves,  227  U.  S.  625,  630-1. 
The  schedule  that  the  bankrupt  is  required  to  file,  showing 
the  location  and  value  of  his  prop^y,  must  be  filed  with 
his  petition. 

We  think  that  the  purpose  of  the  law  was  to  fix  the  line 
of  cleavage  with  reference  to  the  condition  of  the  banlpiipt 
estate  as  of  the  time  at  which  the  petition  was  filed  and 
that  the  property  which  vests  in  the  trustee  at  the  time  of 
adjudication  is  that  which  the  bankrupt  owned  at  the 
time  of  the  filing  of  the  petition.  And  it  is  as  of  that  date 
that  the  surrender  value  of  the  insurance  policies  men- 
tioned in  §  70a  should  be  ascertained.  The  subsequent 
suicide  of  the  bankrupt  before  the  adjudication  was  an 
unlooked-for  circumstance  which  does  not  change  the 
result  in  the  Ught  of  the  construction  which  we  give  the 
statute. 

It  follows  that  the  judgment  ^ould  be 

AffirmedL 


ANDREWS,  EXECUTRIX,  v.  PARTRIDGE, 
TRUSTEE 

CEBTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
THIRD  CIRCUIT. 

No.  496.     Argued  March  13,  1913.— Decided  April  28,  1913. 

Buriingham  v.  Crouse,  imte,  p.  459,  and  Everett  v.  Judson,  ante,  p.  474, 
foUowed  to  effect  that  under  §  70a  of  the  Bankruptcy  Act  the  trustee 
is  only  entitled  to  the  cash  surrender  value  of  insurance  policies  on 
the  life  of  the  bankrupt  at  the  time  of  the  filing  of  the  petition  and 
that  the  bankrupt  or  his  representative  is  entitied  to  the  balance  of 
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the  value  thereof,  and  that  the  subsequent  death  of  the  bankrupt 
had  no  effect  on  this  divimon  even  though  it  occurred  before  ad- 
judication. 
191  Fed.  Rep.  325,  reversed. 

The  facts,  which  involve  the  construction  of  §  70a  of 
the  Bankruptcy  Act  and  the  ownership  of  policies  of 
insurance  on  the  life  Of  a  bankrupt,  are  stated  in  the 
opinion. 

Mr.  Samuel  H.  Richards,  with  whom  Mr.  Thomas  E. 
French  was  on  the  brief,  for  petitioner. 

Mr.  John  D.  McMvUin,  with  whom  Mr.  Henry  F. 
StockweU  was  on  the  brief,  for  respondent. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

Harvey  K.  Partridge,  Trustee  in  Bankruptcy  of  Benajah 
D.  Andrews,  by  petition  filed  in  the  United  States  District 
Court  for  the  District  of  New  Jersey,  sought  to  acquire 
the  title  to  the  proceeds  of  certain  insurance  policies  upon 
the  life  of  Benajah  D.  Andrews,  bankrupt,  deceased,  a 
claim  to  such  proceeds  having  been  made  by  the  executrix 
of  Andrews'  estate.  An  order  having  been  etitered  in  the 
District  Court  in  favor  of  the  executrix,  except  as  to  the 
cash  surrender  value  of  the  policies,  the  Circuit  Comi;  of 
Appeals  for  the  Third  Circuit,  upon  a  petition  to  revise, 
reversed  the  decree  of  the  District  Court  and  ordered  that 
the  proceeds  pass  entirely  to  the  trustee.  191  Fed.  Rep. 
325.  To  review  that  decree  this  jmt  of  certiorari  was 
issued. 

It  appears  from  the  finding  of  facts  by  tiie  Circuit  Court 
of  Appeals  that  a  petition  in-involuntary  bankruptcy  was 
filed  against  Andrews  on  February  3, 1910;  that  on  April  4, 
1910,  he  was  adjudicated  a  baifkrupt,  and  ^on  April  28 
of  the  same  year  a  trustee  was  elected  and  qualified.  It 
further  appears  that  Andrews^  died  on  February  15,  1910, 
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having  at  that  time,  and  at  the  time  of  the  filing  of  the 
petition  in' bankruptcy,  two  policies  of  insurance  upon  his 
life,  one  for  $10,000  payable  upon  his  death  to  his  execu- 
tors, administrators  6r  assigns,  and  the  other  for  $5,000 
payable  upon  his  death  to  his  estate.  At  the  date  of  filing 
the  petition  in  bankruptcy  the  $10,000  policy  had  a  cash 
surrender  value  of  $14.93  and  was  subject  to  a  loan  of 
$4,481.30;  and  the  $5,000  policy  had  a  cash  surrender 
value  of  $100.  Under  a  stipulation  between  the  trustee 
and  the  executrix  the  net  proceeds  of  the  two  policies  were 
paid  to  the  trustee  to  be  held  until  the  title  thereto  had 
been  determined. 

The  District  Court  decreed  that  the  trustee  was  entitled 
to  the  cash  surrender  value  of  the  policies  as  of  the  date 
of  the  filing  of  the'petition,  and  that  the  bankrupt  estate 
had  no  interest  in  the  balance  of  the  proceeds  of  the 
policies!  The  Circuit  Coiu*t  of  Appeals  also  held  that  the 
cash  surrender  value  of  the  policies  must  be  ascertained 
as  of  the  date  of  the  filing  of  the  petition  in  bankruptcy. 
Construing  §  70a  of  the  Bankruptcy  Act,  it  decided,  how- 
ever,  that  the  policies  passed  to  the  trustee,  subject  to  the 
right  of  the  bankrupt  to  pay  or  secure  to  the  trustee  the 
cash  surrender  value  of  the  policies  and  to  continue  to 
hold  and  own  them,  but  that  this  right  yf2i&  extinguished 
by  his  death  before  adjudication. 

This  case  was  argued  and  submitted  at  the  same  time  as 
the  cases  of  BurKngham  v.  Croiise,  anUy  p.  459,  and  Everett 
V.  Jtidson,  ante,\p.  474.  An  application  of  the  principles 
therein  laid  down  requires  the  reversal  6f  the  judgment  of 
the  Circuit  Court  of  Appeals,  and  it  is  accordingly 

Reversed. 
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NORTHERN   PACIFIC   RAILWAY  COMPANY  v. 

BOYD. 

APPEAL  FROM  fTHB  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT. 

No.  47.    Argued  November  11, 12, 1912^1>eeided  Apdl  28,  1913. 

A  corporation  acquiring  stock  control  of  a  railroad  company  and  leas- 
ing it  becomes  liable  to  account  to  the  leased  company  for  the  amount 
of  bonds  in  the  treasury  of  the  leased  compaliy  diverted  by  it;  that 
liability  can  be  enforced  by  a  creditor  of  the  leased  company  who  is 
unable  to  collect  his  judgment  on  account  of  the  insolvency  of  the 
leased  company  whidi  has  resulted  from  the  lease  itself.  Chicago 
RaUway  v.  Chicago  Bank,  134  U.  S.  277. 

A  lessor  railroad  company  which  has  once  become  liable  for  diversion 
of  bonds  from  the  treasury  of  a  lessee  company  remJEuns  so  until  the 
bonds  are  restored;  nor  is  the  obligation  lessened  by  disbursements 
made  on  account  of  the  roadbed  of  the  leased  company. 

Improvements  of  a  roadbed  leased  for  999  years  from  another  com- 
pany are  exp^ditures  for  the  benefit  of  the  lessee  and  not  the  lessor; 
they  cannot  be  regarded  as  an  offset  to  a  debt  owed  by  the  lessee 
to  the  lessor.    Chicago  Railway  v.  Chicago  Bank,  134  U.  S.  277. 

Contracts  for  reorganization  made  between  bondholders  and  stock- 
holders of  corporations,  msolvent  or  fina^ciidly  embarrassed,  in- 
volving the  trajisf^  of  the  corporate  property  to  a  new  corporation, 
while  proper  and  binding  as  between  the  parties,  cannot,  even  idiere 
made  in  good  faith,  defeat  the  claim  of  non-assenting  creditors;  nor 
is  there  any  difference  whether  the  reorganization  be  made  by  con- 
tract or  at  private  sale  or  consummated  by  a  master's  deed  under  a 
consent  decree. 

Even  in  the  absence  of  fraud,  any  device,  wheth^  by  private  ccmtract 
or  under  judicial  sale,  whereby  stockholders  are  preferred  to  creditors, 
is  invalid.    LatdmUe  Trust  Co.  v.  LovdmUe  RaUway,  174  U.  S.  683. 

Tlie  decree  in  a  proceeding  brou^^t  by  one  of  a  class  to  permit  that 
class  to  participate  in  a  reorganization  is  not  res  judicata  as  against 
another  of  the  same  class  who  was  not  a  party  thereto  and  had  no 
notice  of  the  proceeding. 

I^i^hts  of  creditors  of  corporations  undergoing  reorganization  do  not 
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depend  upon  whether  the  property  was  dufficient  <m  the  day  of  sale 
to  pay  them  and  prior  encumbrances,  but  on  fixed  principles  estab- 
lished by  law. 

The  property  of  a  corporation,  in  the  hands  of  the  former  owners  under 
a  new  charter,  is  as  much  subject  to  existing  liabilities  as  that  of  a 
defendant  who  buys  his  own  property  at  a  tax  sale. 

The  fact  that  property  of  great  value  belonging  to  an  insolvent  corpo- 
ration is  bid  in  by  the  reorganization  committee  at  the  upset  price 
fixed  by  the  court  at  a  judicial  sale,  cannot  be  used  as  evidence  to 
disprove  the  recital  as  to  its  actual  and  far  greater  value  when  sub- 
sequently transferred  by  the  reorganisuttion  committee  to  the  new 
oorpomtion. 

A  creditor  of  a  corporation  undergoing  reorganiaatioii  cannot  prevent 
stockholders  from  retaining  an  interest  in  the  reorganized  corpora- 
tion; if  he  is  given  a  fair  opportunity  to  protect  his  interests  and 
refuses  to  avail  of  it  he  may  be  cut  off  by  the  decree. 

Laches  is  not  to  be  measured  as  statutory  limitations  are.  Thero  is  no 
necessary  estoppel  from  mere  lapse  of  time  where  complainant's  non- 
action is  excusable  and  has  not  damaged  defendant  or  caused  him 
to  change  his  position.    Townsend  v.  Vandenverker,  160  U.  S.  186. 

In  this  case  the  delay  in  bringing  the  suit  was  excusable  if  not  unavoid- 
able; and^  as  complainant's  silence  did  not  mislead  the  stockholders 
and  his  inaction  did  not  induce  any  of  them  to  become  parties  to  the 
reorganization,  laches  cannot  be  unputed  to  him. 

177  Fed.  Rep.  804,  affirmed. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
aflSrmed  a  decree  subjecting  the  property  of  the  Northern 
Pacific  Railway  Company  to  the  payment  of  a  judgment 
for  $71,278  which  Joseph  H.  Boyd  had  revived  against 
the  CoBur  D'Alene  Railway  and  Navigation  Company. 
The  record  on  this  appeal  is  very  lengthy  and  the  transac- 
tions so  overlap  that  any  chronological  statement  would 
necessarily  be  confusing.  It  will  conduce  to  clearness  to 
refer  first  to  those  between  the  Cceur  D'Alene  and  the 
Northern  Pacific  Railroad  and  then  set  out  as  succinctly 
as  possible  the  facts  connected  with  the  foreclosure  of  the 
Northern  Pacific  Railroad  and  its  purchase  by  the  North- 
em  Pacific  Railway. 

In  1886  the  Coem:  D'Alene  Railroad  and  Navigation 
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Company  constructed  a  narrow  gauge  railroad  from  Burke, 
Idaho,  on  the  Northern  Pacific  Raiboad,  to  Old  Mission. 
Spauldingi  in  1887,  brought  suit  in  an  Idaho  court  to 
recover  $23,675  for  work  done  and  material  furnished  in 
building  it.  Owing  to  the  inaccessibility  of  the  coimty 
seat  in  whiph  the  territorial  court  was  held,  and  the  fact 
that  the  terms  were  generally  devoted  to  criminal  busi- 
ness, there  was  much  delay  in  getting  a  hearing.  At  last 
there  was  a  trial,  lasting  forty  days;  but  the  presiding 
jjiidge  died  before  making  his  findings  and  entering  judg- 
ment/ His  successor  having  been  of  counsel  for  one  of 
the  parties,  was  disqualified,  so  that  it  was  not  until  1896 
that  Spaulding  recovered  judgment  against  the  Cceur 
D'Alene.  Boyd  claimed  that  this  judgment  belonged  to 
him;  and,  learning  that  Spaulding  had  threatened  to 
transfer  the  judgment,  Boyd  in  1898  instituted  a  suit  to 
establish  his  title.  It  terminated  in  his  favor  in  May,  1901 . 
When  the  appeal  was  dismissed,  the  judgment  against 
the  CoBur  D'Alehe  was  about  to  become  dormant.  Boyd 
thereupon  (1903)  b^an  proceedings  in  Idaho  4;o  have  it 
revived,  and  on  October  23,  1905,  obtained  a  judgment 
against  the  Cceur  D'Alene  Company  for  $71,278,  being 
the  original  debt  with  acciunulated  interest  and  costs. 
An  appeal  was  taken,  which  was  dismissed,  and  there- 
upon Boyd,  in  September,  1906,  brought  in  a  state  court 
this  suit  against  the  Northern  Pacific  Railrpad  and  the 
Northern  Pacific  Railway  Company,  claiming  that  the 
Railroad  was  liable  for  this  debt  of  the  Cceur  D'Alene 
and  that  the  Railway  in  turn  was  liable  for  this  debt  of  the 
Railroad.  The  case  was  removed  to  the  United  States 
Circuit  Coiul;  for  the  Eastern  District  of  Washington. 

The  Cceur  D'Alene  Railway  and  Navigation  Company 
in  1886  built  a  narrow  gauge  railroad  33  miles  in  length. 
D.  C,  Corbih  was  president  ancl  controlled  5,100  shares, 
which  constituted  a  majority  of  the  stock,  which  had 
been  increased  to  $1,000,000,  and  all  of  which  was  impeid. 
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In  1888,  while  tbe  Spaulding  suit  was  pending,  Corbin 
entered  into  a  contract  with  the  Northern  Pacific  Railroad 
in  which  he  agreed  to  sell  it  his  stock,  stated  to  be  full 
paid  and  non-assessable;  to  secure  for  it  a  lease. of  the 
CoBur  D'^Jene's  property  for-999  years  and  authority  to 
issue  $825,000  of  mortgage  bonds.  The  Northern  Pacific 
was  to  pay  the  interest  of  six  per  cent,  on  those  bonds 
issued  at  tiie  rate  of  $25,000  per  mile  on  the  33  miles  of 
road  constructed,  or  to  be  constructed;  and  after  a  certain 
date  to  create  and  maintain  a  sinking  fund  for  the  redemp- 
tion of  the  bonds  at  maturity;  to  pay  for  the  value  of  ma- 
terial on  hand,  and  $20,000  to  cover  amoimts  expended 
for  surveys. 

Corbin  secured  the  adoption  of  resolutions  authorizing 
the  lease  and  the  issuance  of  the  bonds.  On  Septem- 
ber 18,  1888|  5,100  shares  of  stock  were  transfeired  to 
the  Railroad,  which  entered  into  possession  as  lessee 
October  1,  1888,  taking  charge  of  all  the  matters  re- 
lating to  the  Coeur  D'Alene,  including  its  litigation,  al- 
though Corbin  and  the  other  officers  did  not  immediately 
resign* 

The  resolution  provided  for  the  immediate  issuance  of 
$825,000  of  bonds,  $360,000  of  which  were  ta  be  retained 
to  redeem  the  outstanding  bonds  for  thai  amoimt.  The 
agreement  was  silent  as  to  what  ^ould  be  done  with  the 
ramaining  $465,000  of  bonds,  and  the  parties  are  at  issue 
as  to  what  use  was,  in  fact,  made  of  them.  The  Railway 
insists  that  the  records  show  that  they  were  delivered  by 
the  mortgage  trustee  on  October  29  and  30,  1888,  upon 
the  order  of  Qorbin,  president,  part  to  him  and  part  to 
another  person.  Boyd,  however,  contends  that  these 
bonds,  $465,000,  ox  their  proceeds  were  used  to  pay  Cor- 
bin for  the  5,100  shares  of  stock  sold  by  him  to  the  North- 
ern Pacific  Railroad,  while  the  latter  insists  that  the  con- 
sideration for  the  transfer  was,  as  stated  in  the  contract, 
the  railroad's  guaranteeing  the  principal  and  interest  of 
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the  bonds  and  taking  a  lease  of  the  property  for  999 
years,  which  provided  for  rental  to  be  paid  out  of  net 
earnings. 

The  evidence  on  this  branch  of  the  case  is  meager.  On 
behalf  of  the  defendant  the  records  showed  that  on 
October  29  and  30,  1888,  the  bonds  were  turned  over  on 
the  order  of  Corbin,  president  of  the  Coeur  D'Alene  Com- 
pany. Corbin,  who  was  an  old  man  at  the  time  of  taking 
the  testimony  in  1907,  stated  that  he  received  none  of  the 
boQds  but  so  much  cash ;  that  neither  he  nor  his  associates 
received  any  benefit  from  the  mortgage,  ''though  I  pre- 
sume it  was  probably  used  to  pay  us.  I  know  we  got  our 
money.  ...  I  do  not  think  we  received  any  bonds, 
imless  possibly  we  might  have  received  bonds  with  an 
agreement  with  somebody  to  take  them  off  our  hands  and 
pay  us  the  money,  because  I  never  had  any  bonds.  .  .  . 
If  they  ever  came  into  my  hands  at  all,  they  just  passed 
through  my  hands." 

A  witness  for  the  Northem  Pacific,  who  had  been  its 
Auditor  in  1888,  had  no  personal  knowledge  of  the  transac- 
tion, but  testified  that  there  was  nothing  on  the  books  of 
the  Northem  Pacific  which  ^owed  that  it  had  ever  re- 
ceived the  $465,000  of  bonds  or  that  it  had  ever  paid 
anything  for  this  stock.  He  did  not  think  that  the  33  miles 
of  raiboad  cost  $825,000,  and  supposed  that  the  $465,000 
of  bonds  ^ent  to  Corbin  and  his  associates.  ''His  rights 
and  so  on  were  worth  something." 

In  December,  1889,  the  Railroad  obtained,  throu^ 
Corbin,  the  remaining  4,900  shares  of  stock  in  the  Coeur 
D'Alene,  paying  therefor  $250,000.  It  changed  the  road 
from  a  narrow  to  a  broad  gauge  at  a  cost  of  $150,000  and 
extended  the  line  163^^  miles  at  a  cost  of  $750,000,  and, 
as  provided  in  the  mortgage,  issued  $413,000  of  additional 
bond3,  being  at  the  rate  of  $25,000  per  mile.  The  cost  of 
this  extension,  change  in  grade,  and  other  betterments 
amounted  to  $910,000,  or  about  $500,000  more  than  the 
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Northern  Pacific  Railroad  received  from  the  sale  of  this 
last  issue  of  $413,000. 

The  first  21  months  after  the  lease  the  Coeur  D^AJene's 
net  earnings  amoimted  to  $176;000|  and,  as  the  lease 
provided  that  net  earnings  should  be  paid  as  rental,  a 
dividend  of  6  per  cent,  was  declared.  Thereafter  the 
earnings  rapidly  decreased  and  ultimately  the  books 
showed  a  loss.  But  the  Northern  Pacific  Railroad,  in 
accordance  with  the  terms  of  the  lease,  paid  the  interest 
on  the  bonds  until  it  was  itself  put  in  the  hands  of  a 
Receiver  in  1893.  He  failed  to  pay  the  interest  in  1895, 
and  proceedings  were  instituted  to  foreclose  the  mortgages 
on  the  Cceur  D^Alene  Company.  The  property  was  sold 
imder  foreclosure  in  January,  1899,  for  $220,000  to  the 
newly  organized  Northern  Pacific  Railway  Company. 

This  left  nothing  for  payment  of  Boyd's  debt,  and  he 
insists  that  the  lease  and  the  diversion  of  the  funds  in 
purchase  of  Corbin's  stock  made  the  Railroad  responsible 
for  the  debts  of  the  Coeur  D'Alene,  including  his  judgment. 
He  further  claims  that  the  Railway  became  liable  for  the 
payment  of  the  same  debt  by  virtue  of  new  and  independ- 
ent proceedings  now  to  be  stated,  imder  which  the  North- 
em  Pacific  Rsalway  in  1896  acquired  the  property  of  the 
Northern  Pacific  Railroad. 

On  August  15,  1893;  Winston  and  others  filed  in  the 
United  States  Court  for  the  Eastern  District  of  Wisconsin 
a  creditors^  bill  against  the  Northern  Pacific  Railroad 
alleging  that  it  was  insolvent,  its  mortgage  bonds  amount- 
ing to  about  $140,000,000  and  its  floating  debts  to 
$11,000,000,  and  praying  for  the  appointment  of  a  receiver 
to  preserve  the  prop^y  as  an  entirety  and  to  prevent  it 
from  being  dism^nbered  by  separate  sales  under  attach- 
ments and  other  liens.  The  company  o^med  or  controlled 
54  subsidiary  companies,  and  main  and  branch  lines 
4,700  miles  in  length.  It  also  owned  or  was  entitled  to 
receive  about  40,000,000  acres  imder  land  grants.    There 
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were  six  mortgages — some  on  one  part  of  the  property, 
some  on  another  and  a  general  mortgage  on  the  entire 
raih*oad  lines.  It  also  owned  a  large  body  of  land  which 
was  not  encmnbered  by  liens.  Interest  had  been  paid  on 
some  of  the  bonds,  but  there  had  been  a  default  in  the 
interest  on  those  secured  by  the  junior  mortgages. 

Shortly  after  the  filing  of  the  creditors'  bill  a  suit  was 
brought  in  the  same  court  by  the  trustees  to  foreclose  these 
latter  mortgages.  The  cases  were  consolidated  and  the 
receivership  continued  imder  the  consolidated  causes. 
The  Railroad  demurred.  As  the  road  ran  through  several 
States,  there  were  many  questions  of  conflicting  jurisdic- 
tion which  were  not  settled  imtil  January  31, 1896,  so  that 
except  for  ajdministrative  orders,  no  steps  were  taken  in 
the  litigation  proper. 

The  representatives  of  the  stockholders  intended  to  re- 
sist the  foreclosure,  and  while  recognizing  the  superior 
claim  of  the  bonds,  advised  that  "if  properly  protected, 
stockholders  can  steiu^  equitable  terms  in  any  reorganiza- 
tion." There  were  also  representatives  of  the  bond- 
holders, and  ultimately  the  two  interests  agreed  upon  a 
plan,  the  terms  of  which  wa:^  stated  by  the  Reorganiza- 
tion Committee  which,  March  16,  1896,  issued  a  circular 
to  ''the  holders  of  bonds  and  stocks  issued  or  guaranteed 
by  the  Northern  Pacific  Railroad."  This  circular  out- 
lined a  plan  under  which  all  of  the  stocks  and  bonds  of  the 
Railroad  were  to  be  transferred  to  a  new  company  (the 
present  Northern  Pacific  Railway  Company)  which  was  to 
purchase  the  property  of  the  Railroad^  issue  new  bonds, 
part  of  which  were  to  be  sold  to  raise  money  with  which  to 
discharge  Receivers'  Certificates,  purchase  needed  equip- 
ment and  make  necessary  betterments.  The  balance«was 
to  be  issued  in  exchange  for  the  bonds  of  the  old'company. 

The  plan  also  contemplated  the  issuance  of  preferred 
and  common  stock,  part  to  be  used  in  paying  debts  of  the 
subsidiary  companies,  for  which  the  Northern  Pacific 
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Railroad  was  liable,  part  for  the  expenses  of  the  reorgani- 
zation,  and  the  bakuice  to  be  issued  in  exchange  for  the 
outstanding  stock  of  the  Northern  Pacific  Railroad.  Un- 
der the  proposed  plan  the  holder  of  $100  of  preferred  stock 
in  the  old  company,  upon  paying  $10  per  share  was  to 
receive  $50  of  preferred  and  $50  of  common  stock  in  the 
new  company.  For  each  $100  of  common  stock  the 
holder  was  to  receive  one  share  of  conmion  in  the  new 
corporation  upon  paying  $15  per  share.  The  aggregate  of 
these  cash  payments  on  stock  was  about  $11,000,000. 

The  records  showing  the  cost  of  the  original  construc- 
tion were  not  accessible,  and  in  some  particulars,  the  costs 
of  the  main  and  subsidiary  lines  appear  to  have  been 
combined.  But  there  is  testimony  tending  to  show  that 
the  cost  of  the  railroad  property,  subject  to  the  mortgage, 
was  about  $241,000,000.  What  was  the  v^ue  of  the 
40,000,000  acres  of  land  is  not  stated.  For  several  years 
prior  to  the  receivership  the  road's  net  earnings  had 
varied  between  $10,000,000  and  $4,449,000.  Its  fixed 
charges  amoimted  to  $11,000,000 — showing  an  annual 
deficit  of  about  $5,000,000.  The  bonds,  impaid  interest 
and  Receivers'  Certificates  aggregated  at  date  of  sale 
$157,000,000.  The  unseciu-ed  debts  proved  before  the 
master  amoimted  to  about  $15,200,000.  The  reorganiza- 
tion contemplated  an  issue  of  new  bonds  for  $190,000,000 
at  lower  rates  of  interest,  $75,000,000.  of  preferred  stock, 
$80,000,000  of  common  stock— a  total  in  bonds  and 
stock  of  $345,000,000. 

The  reorganization  agreement  contained  a  statement 
that  the  property  intended  to  be  purchased  was  mutually 
agreed  to  be  of  the  value  of  $345,000,000,  payable  in  the 
stocks  and  bonds  as  above  described. 

The  plan  of  reorganization  was  accepted,  and  on 
April  27,  1896,  the  decree  of  foreclosiu'e  was  entered  and 
the  property  ordered  ta  be  sold,  on  a  date  later  fixed  for 
July  25, 1896. 
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On  June  23,  1896,  an  order  was  entered  directing  the 
Special  Master  to  give  notice  by  publication  requiring  each 
and  every  creditor  of  the  Railroad  to  present  their  claims 
against  the  company  or  specific  property  before  Novem- 
ber 1,  1896;  in  default  of  which  they  should  be  excluded 
from  the  benefit  of  the  reference.  Publication  was  made 
as  directed. 

On  July  22,  1896,  Paton  and  others,  holding  contingent 
and  unsecured  claims  for  $5,500,000  against  the  Northern 
Pacific  R.  R.,  filed  a  Bill,  in  the  same  court  that  had 
jurisdiction  of  the  Creditors'  Bill  and  Foreclosure  suit, 
charging  that  the  sale  was  the  result  of  a  conspiracy 
between  bondholders  and  stockholders  to  exclude  general 
creditors,  and  to  award  to  stockholders  in  the  old  com- 
pany rights  in  the  new  which  were  valuable  and  could  not 
be  legally  reserved  for  the  stockholders  until  first  offered  to 
and  declined  by  the  general  creditors.  It  prayed  that  the 
decree  of  foreclosure  should  be  opened;  that  the  court 
would  formulate  a  just  and  fair  plan  for  distribution,  and 
that  the  sale  be  enjoined.  This  was  later  modified  so  as 
to  permit  the  sale  to  proceed,  but  asking  an  injimction  to 
prevent  the  distribution  of  the  proceeds  and  securities. 
The  court  held  that  the  company  was  insolvent;  that  the 
assets  were  insufficient  to  pay  the  mortgage  debts;  that 
practical  operation  had  demonstrated  that  the  net  earn- 
ings would  not  pay  the  fixed  charges;  that  there  was  no 
equity  in  the  property  out  of  which  imsecured  creditors 
could  be  paid  and  no  reason  existed  why  the  stockholders 
could  not  go  into  a  reorganization  plan  whereby  they 
would  become  stockholders  in  the  new  company,  if  it 
should  become  the  purchaser.  The  prayer  for  injunction 
was  denied.   No  appeal  was  taken. 

On  July  25  the  railroad  property  was  sold  at  public 
outcry  to  the  newly  organized  Railway  Company  at  a  price 
representing  $61,500,000,  or  $86,000,000  less  than  the 
secured  debts.    On  July  27  the  sale  was  reported  to  the 
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courty  and,  all  parties  consentingy  was  three  days  later  con- 
firmed. The  Railway  Company  entered  into  possession, 
and  the  first  year  its  earnings  were  $489,000  above  fixed 
charges,  which  had  been  lessened  under  the  reorganization. 
The  second  year  it  declared  a  dividend  of  $3,000,000  and 
carried  $3,000,000  to  surplus.  Since  that  time  the  earn- 
ings have  been  continually  large,  the  business  profitable 
and  the  value  of  the  securities  correspondingly  great;  but 
for  a  year  after  the  sale,  stock  on  which  $10  and  $15  had 
been  paid  in  cash  sold  at  prices  varying  from  $18  to  $51  for 
preferred  and  $13  and  $18  for  common. 

In  addition  to  the  property  covered  by  the  mortgage, 
the  Northern  Pacific  Railroad  owned  lai^ge  quantities  of 
land  which  were  not  encumbered,  and  in  May,  1896,  the 
Farmers'  Loan  and  Trust  Company  filed  its  Supplemental 
Bill  describing  this  immortgaged  property  and  alleging 
that  various  intervening  creditors  had  obtained  judgments 
against  the  Railroad  Company,  some  of  which  had  been 
assigned  to  the  trust  company.  It  prayed  that  these  lands 
of  the  Railroad  should  be  sold  and  the  proceeds  applied  to 
the  satisfaction  of  the  unsecured  claims.  On  the  same  day 
that  this  Supplemental  Bill  was  filed,  the  Railroad  Com- 
pany and  other  parties  to  the  consolidated  causes  answered, 
the  court  adjudged  that  the  complainant  was  entitled  to 
the  decree  asked  for,  and  appointed  a  Receiver  of  the  prop- 
erty. 

It  was  not,  however,  imtil  April  27,  1899,  that  the  sale 
was  ordered.  The  property  was  thereupon  sold  to  the 
Northern  Pacific  Railway  for  $1,623,000.  The  parties 
stipulated  that  the  sale  diould  be  confirmed  and  on  the 
same  day  in  September,  1899,  this  was  done. 

Out  of  the  proceeds  of  this  immortgaged  land  a  dividend 
of  $108,000  was  paid  on  the  Coeur  D'Alene  bonds  held  by 
the  Northern  Pacific  Ridlway.  The  Northern  Pacific 
Railway  had  a  claim  against  the  old  Railroad  of  $86,000,000 
for  deficiency  between  the  bid  at  foreclosure  sale  and 
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the  lien  debts  held  by  it.  It  had  also  purchased  about 
$14,000,000  of  other  unsecured  claims.  On  this  $100,000,000 
it  was  paid  a  dividend  of  $1,200,000,  or  a  little  over  one  per 
cent. 

But  during  these  years  the  litigation  between  Spaulding 
and  the  CcBur  D'Alene  to  recover  judgment  for  work  done; 
between  Boyd  and  Spaulding  over  the  title  to  the  judg- 
ment, and  between  Boyd  and  the  CcBur  D'Alene  to  revive 
the  judgment  had  been  in  progress  and  did  not  terminate 
until  1905,  when  the  judgment  was  revived.  When  the 
appeal  was  dismissed  Boyd  brought  this  bill  in  equity 
against  the  Northern  Pacific  Railroad  Company  and  the 
Northern  Pacific  Railway  Company,  insisting  that  the 
Railroad  was  liable  for  this  debt  of  the  Coeur  D'Alc^e  and 
that  the  Railway  was  in  turn  liable  for  this  debt  of  the 
Railroad.  There  was  no  demurrer,  but  both  answered 
and  much  evidence  was  taken.  A  decree  in  favor  of  Boyd 
and  against  the  Railway  was  made  a  lien  on  the  property 
purchased,  subject,  however,  to  the  mortgages  placed 
thereon.  The  decree  was  affirmed  by  the  Circuit  Court  of 
Appeals  (170  Fed.  Rep.  779;  177  Fed.  Rep.  804),  and  both 
defendants  appealed.  In  this  court  a  brief  was  filed  by  an 
amicus  cuTURy  insisting  that  the  complainants'  remedy  was 
against  stockholders  of  the  Northern  Pacific  Railroad 
and  not  against  the  Railway  Company  or  its  property. 

Mr.  Francis  Lynde  Stetson  and  Mr.  Charles  Donnelly, 
with  whom  Mr.  Charles  W.  Bunn  was  on  the  brief,  for 
appellant: 

The  complainant  never  has  been  a  creditor  of  the 
Northern  Pacific  Railroad  Company,  nor  as  against  that 
company,  has  he  ever  possessed  any  rights  either  in  law 
or  in  equity. 

There  never  was  any  misappropriation  of  assets  of  the 
Coeur  D  'Alene  Company  by  the  Northern  Pacific  Railroad 
Company,  but  even  if  so,  the  misappropriation  by  one  man 
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of  the  property  of  another  does  not,  at  the  time  of  the  mis- 
appropriation, entitle  the  creditor  of  that  other  to  pursue 
the  misappropriated  proceeds,  unless  at  such  time  such 
creditor  has  reduced  his  claim  to  judgment,  has  issued  ex- 
ecution against  his  debtor  upon  it,  and  the  execution  has 
been  returned  unsatisfied.  Scott  v.  Neelyy  140  U.  S.  106, 
113;  Cotes  v.  AUen,  149  U.  S.  451,  467. 

The  Railroad  Company  never  contracted  to  pay  the 
debt  on  which  the.  judgment  is  based. 

The  contention  that  the  Coeur  D'Alene  stock  was  not 
paid  up,  and  that  the  Railroad  Company  by  the  purchase 
of  that  stock  in  1888  became  liable  to  the  extent  of  the 
unpaid  stock  subscription  cannot  be -sustained. 

The  common-law  rule  is,  that  creditors  o{  a  corporation, 
who  dfeal  with  it  in  reliance  upon  its  t^presentation  that 
its  authorized  capital  is  fully  paid,,  may  if  the  stock  has 
been  issued  in  fraud  of  creditors  without  being  fully  paid, 
collect  their  debts  to  the  extent  of  unpaid  subscriptions 
from  the  original  subscribers  to  the  stock  or  from  traijs- 
ferees  with  notice.  Cook  on  Corporations^  §§42,  49; 
Morawetz  on  Corporations,  §§  821,  823;  Clark  &  Marshall 
on  Corporations,  §§  791  et  seq. 

The  Railroad  Company  cannqt  be  held  answerable  as 
stockholder  for  the  debts  oi  the  Coeur  D'Alene  Company 
because  no  reliance  was  ever  placed  on  the  stock  subscrip- 
tions. Complainant  has  not  proved  that  the  stock  was  not 
paid  up..  He  has  only  alleged  it. 

As  to  the  contention  that  the  Railroad  Company  fraud- 
ulently diverted  the  earnings  of  the  Coeur  D'Alene  prop- 
erty, complainant  has  made  no  attempt  anywhere  to 
support  taat  charge  and  it  may  be  treated  as  abandoned. 

Even  if  complainant  were  entitled  to  judgment  against 
the  Railroad  Company,  his  rights  would  end  there.  He 
is  not  entitled  to  collect  his  judgment  out  of  the  property 
which  in  1896  passed  to,  the  Railway  Company,  because 
the  judicial  proceedings,  by  which  that  property  passed, 
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in  all  particulars  were  proper,  and  such  as  tibe  complain- 
ants therein  were  entitle  to  pursue.  Complainant's 
claim  is  based  solely  and  simply  upon  the  fact  that  as  a 
result  of  the  reorganization,  stockholders  of  the  old  com- 
pany obtained  stock  in  the  new  company  in  consideration 
of  cash  payments.  The  new  corporation,  however,  is 
under  no  obligation  for  debts  of  the  old  company.  Hoard 
V.  Chesapeake  dkc.  Ry.,  123  U.  S.  222;  Cook  on  Corporar 
tions,  §  80. 

The  transaction  was  as  free  from  '^ fraud  in  law"  as 
confessedly  it  was  free  from  fraud  in  fact.  Only  by  the 
plaa  adopted,  or  by  one  substantially  similar,  could  this 
hopelessly  insolvent  property  have  been  placed  upon  a 
sound  financial  basis.  The  reorganization  of  insolvent 
railroad  properties  would  be  an  impossibility  if  honest, 
reasonable  plans  such  as  this  were  to  be  condemned,  and 
in  fact  this  court  never  has  <x)ndemned  them. 

This  branch  of  the  defense  rests  on  two  principles, 
applicable  in  the  absence  of  actual  fraud:  where  nothing 
is  taken  from  the  general  creditors,  they  have  no  valid 
ground  of  complaint ;  in  advance  of  foreclosure  a  mortgagee 
may  lawfully  agree  to  sell  to  the  mortgagor,  or  to  anyone 
connected  in  interest  with  the  mortgagor,  a  share  in  the 
property  purchased,  provided  such  sale  be  for  a  fair  price 
and  in  good  faith. 

The  mortgagee  in  good  faith  >may  lawfully  agree  to  sell 
to  the  mortgagor.  Wicker  v.  Hoppock,  6  Wall.  94,  98; 
Bame  v.  DreWy  4  Denio,  287;  Shoemaker  v.  KatZy  74  Wiscon- 
sin, 374;  Central  Trust  Co.  v.  17.  S.  Rolling  Stock  Co.,  56 
Fed  Rep.  5,  7.  And  see  opinion  in  the  Paton  Case,  85 
Fed.  Rep.  838;  The  Monon  Case,  174  U.  S.  674;  Wenger 
V.  Railway  Co.,  114  Fed.  Rep.  34;  Dickerman  v.  Northern 
Trust  Cc.y  176  U.  S.  181,  189;  Pennsylvania  Transp.  Co.'s 
Appeal,  101  Pa.  St.  576;  Kurtz  v.  Phil.  &  R.  R.  R.  Co., 
187  Pa.  St.  59.  See  also  McArdeU  v.  Olcott,  104  App.  Div, 
283;  aif'd  189  N.  Y.  368,  393. 
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The  only  decisions  in  this  court  relied  upon  by  com- 
plainant's counsel  are  Railroad  Co.  v.  Howardy  7  Wall. 
392,  and  LouimUe  Trust  Co.  v.  LouistnUe  Ry.  Co.,  174 
U.  S.  674,  but  neither  of  them  is  decisive  of  the  present 
controversy. 

The  points  of  distinction  are  independent  of  the  decision 
against  the  complainant's  contention  pronounced  in  the 
Paton  Case. 

Treating  the  question  broadly,  it  is  to  be  remembered 
that  between  1892  and  1900,  a  large  number  of  the  rail- 
road companies  of  the  United  States,  by  their  necessities, 
were  forced  to  submit  to  foreclosure.  They  have  been 
succeeded  by  a  system  of  vigorous,  solvent,  prosperous  and 
useful  corporations.  The  change,  obviously  to  the  public 
advantage,  was  the  result  of  reorganizations  so-called,  of 
which  almost  all  were  based  upon  plans  similar  to  that 
involved  in  the  present  case.  The  principle  of  such  plans 
was  that  financial  necessities  of  the  physical  properties 
could  be  met  only  by  sufficient  and  prompt  provision  of 
additional  cash  capital  for  the  new  corporation;  and  that 
for  prompt  and  sufficient  cash  provision  the  most  avail- 
able source  was  and  would  be  those  who  already  were 
acquainted  with  the  physical  property  and  would  have 
faith  in  its  future  possibilities.  Manifestly  these  were, 
and  must  continue  to  be,  those  who  had  been  interested 
in  the  old  company,  either  as  bondholders  or  stockholders, 
and  not  necessarily  or  probably  those  who  were  its  general 
creditors. 

Prior  to  the  decree  in  the  present  suit,  no  court  has  held 
to  be  fraudulent  the  reorganization  of  an  insolvent  cor- 
poration under  a  plan  which  permitted  interests  in  the 
new  company  to  be  acquired  by  stockholders  of  the  old 
company  only  upon  making  substantial  money  payments. 

There  is,  liow,  presented  for  review  by  tills  court,  a 
conclusion  of  law  never  before  reached  by  any  court  upon 
like  facts.    The  importance  of  the  issue  to  the  holders  of 
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securities  of  reoi^anissed  corporations  cannot  be  over- 
estimated. 

Even  though  the  court  should  be  of  opinion  that  in  this 
reorganization  there  was  such  participation  by  stock- 
holders as  should  have  invalidated  the  proceedings  in  the 
consolidated  suit,  still  the  court  having,  charge  of  those 
proceedings  adjudged  otherwise;  and  that  judgment, 
sustained  after  consideration  of  the  specific  objectionsT 
here  relied  on,. and  decreeing  the  Railway  Company  to  be 
entitled  to  the  property,  is  binding  on  all  the  world,  in- 
cluding the  complainant. 

The  identical  objections  raised  by  complainants,  based 
upon  this  identical  plan  of  reorganization,  and  lurged 
against  these  identical  foreclosures  of  the  mortgages  on 
the  property  of  the  Northern  Pacific  Railroad  Company, 
were  made  and  were  urged  by  eminent  counsel  to  the 
court  which  for  nearly  three  years  had  been  adminis- 
tering the  property;  that  court  decided  them  to  be  un- 
sound; and  having  so  decided  them  to  be  unsound,  it 
proceeded  with  the  foreclosmre  and  sale  of  the  property 
and  it  rendered  decrees  and  orders  upon  which  we  now 
rely.   Paton  v.  Nor.  Pac.  R.  R.  Co.,  85  Fed.  Rep.  838. 

One  who  objects  seasonably  to  the  validity  of  a  fore- 
closure sale  upon  the  ground  that  the  price  paid  was  inad- 
equate, must  accompany  his  objection  with  an  oflfer  of 
some  responsible  person  to  pay  more.  Jones  on  Mort- 
gages, §  1641;  Jones  on  Corporate  Bonds  and  Mortgages, 
§  662.  It  applies  as  well  in  railroad  foreclosure  sales  as 
in  other  foreclosure  sales.  Turner  v.  Indianapolis  &c.  Ry. 
Co.,  8  Biss.  380;  S.  C,  Fed.  Cas.  No.  14259.  Had  com- 
plainant appeared  in  the  court  at  Milwaukee  and  protested 
against  the  confirmation  of  this  sale  on  the  ground  that 
the  price  paid  was  inadequate,  the  court  would  not  have 
listened  to  his  objections  unless  accompanied  by  an  offer 
to  pay  more.  A  fortiori  the  court  will  not  listen  to  them 
now  unless  there  is  some  showing  that  a  higher  price 
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might  have  been  obtained  then.  Not  only  is  there  a  total 
failure  of  evidence  in  this  regard,  but  it  is  not  even  alleged 
that  a  higher  price  could  have  been  obtained. 

This  very  question  as  to  the  fraudulent  character  of  the 
reorganization  had  been  passed  on  by  the  court  before  it 
rendered  the  decrees  of  foreclosure  and  sale;  its  decision 
in  the  Paton  Cdse,  whether  or  not  a  bar,  must  be  regarded 
by  every  other  court.  FaunUeroy  v.  Lum^  210  U.  S.  230, 
237;  2  Freeman  on  Judgments,  §  486- 

Boyd  was  a  party  to  the  Paton  proceeding  in  the  only 
possible  way  in  which  he  could  have  been  one  except  by 
his  own  direct  intervention,  for  not  until  after  judgment 
was  rendered  in  the  foreclosure  suits  was  he  a  judgment 
creditor  even  of  the  Cceur  D'Alene  Company;  and  not 
until  later  did  he  even  assert  himself  to  be  a  creditor  of 
the  Northern  Pacific  Railroad  Company.  1  Daniel's 
Chanc.  PL  &  Pr.  280,  5th.Amer.  ed.;  Story  Eq.  PL, 
§§  156,  351. 

The  doctrine  of  lis  pendens  is  an  ancient  one.  It  was 
laid  down  by  Lord  Bacon  in  one  of  his  ordinances.  Murray 
V.  BdOaUy  1  Johns.  Ch.  577.  See  also  TiUm  v.  CofieUy  93 
U-  S.  163;  Ex  parte  Railroad  Co.,  95  U.  S.  221;  Stout  v. 
Lye,  103  U.  S.  66;  HoUins  v.  Brierfield  Coal  Co.,  150  U.  S. 
371;  Herring  v.  Railway  Co.,  105  N.  Y.  340;  Bronson  v. 
Railroad  Co.,  2  Black,  524. 

Complainant  has  been  guilty  of  such  laches  as  deprives 
him  of  any  right  now  to  call  upon  a  court  of  equity  to  en- 
force a  claim  matiured  in  1886  and  now  more  than  quad-^ 
rupled  by  interest  charges. 

This  case  fairly  illustrates  the  gross  injustice  of  per^ 
mitting  a  suitor  to  assert  a  liability  against  a  defendant 
many  years  after  the  event,  when  the  imputation  rests 
upon  conjectmre  and  when  the  lapse  of  time  has  impaired 
recollection  of  the  transactions  and  obscured  the  details. 
Under  such  circumstances  it  has  been  consistently  held 
by  courts  of  equity,  and  by  none  more  forcibly  than  by  this 
VOL.  ccxxvin— 32 
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court,  that  the  welfare  of  society  demands  the  ri^d  en- 
forcement of  the  equitable  rule  of  diligence.  Hammond 
V.  Hopkins,  143  U.  S.  224,  274;  Foster  v.  Mansjfidd  ike.  R. 
R.,  146  U.  S.  88,  99. 

Such  rule  of  diligence  wiU  rigidly  be  enforced  in  equity 
against  a  bondholder  who  fails  promptly  to  prosecute  a 
claim  to  share  in  the  proceeds  of  a  corporate  reorganiza- 
tion from  which  he  has  been  excluded,  even  tibough  other- 
wise he  would  be  entitled  to  relief.  Alsop  v.  Riker,  155 
U.  S.  448,  459;  Felix  v.  Patrick,  145  U.  S.  317^  329. 

As  to  the  applicability  of  laches  when  the  property  is 
of  a  speculative  character,  see  Starkweather  v.  Jennery  216 
U.  S.  524;  Rothschild  v.  Memphis  A  Co.  R.  Co.,  113  Fed. 
Rep.  476;  Leavenworth  v.  Chicago  Ry.  Co.,  134  U.  S.  688, 
709;  Graham  v.  Boston,  H.  &  E.  R.  R.  Co.,  118  U.  S.  161. 

Mr.  George  Turner  and  Mr.  R.  L.  EdmisUm,  for  ap- 
pellee. 

Mr.  Samuel  W.  Moore,  by  leave  of  the  courfe»  filed  a 
brief  as  amicus  curia. 

Mr.  Justice  Lamar,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

Boyd's  judgment  against  the  Coeur  D'Alene  Railway  & 
Navigation  Company  was  rendered  in  1896  in  an  action 
hegan  in  1887  in  a  court  of  the  Territory  of  Idaho.  After 
he  had  established  his  title  to  the  judgment  and  revived 
it  in  1906  for  $71,278  th^re  was  nothing  on  which  an  execu- 
tion could  be  levied  because,  in  tue  meantime,  all  of  the 
property  of  the  Coeur  D'Alene  had  been  sold  under  fore- 
closure. He  thereupon  brought  this  suit,  claiming  that 
the  Northern  Pacific  R.  R.  Co.  was  liable  in  equity  as  for 
a  diversion  of  $465,000  of  bonds,  belonging  to  the  Coeur 
D'Alene  but  used  by  the  Northern  Pacific  in  pajmient  of 
5>100  shares  of  stock  bought  from  Corbin  in  1888. 

At  that  time  the  Coeur  D'Alene  was  solvent,  owning 
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and  operating  at  a  profit  a  narrow  gauge  railroad,  33  miles 
in  length,  construct^  at  a  cost  of  about  $12,000  a  mile 
and  paid  for  mainly  out  of  the  proceeds  of  1360,000  of  first 
mortgage  bonds.  The  original  capital  stock  of  $500,000, 
increased  to  $1,000,000,  had  been  issued,  but  the  subscrip- 
tions were  unpaid.  A  majority  of  this  stock  was  controlled 
by  Corbin,  the  president. 

On  August  1,  1888,  he,  in  his  individual  capacity, 
entered  into  a  written  contract  with  the  Northern  Pacific, 
in  which  he  undertook  to  have  the  CcBur  D'Alene  issue 
$825,000  of  bonds,  $360,000  of  which  were  to  be  retained 
to  retire  those  then  outstanding.  He  also  agreed  to  cause 
the  Cceur  D'Alene  to  lease  its  property  for  999  years  to  the 
Northern  Pacific,  which,  in  turn,  was  to  gua-rantee  the 
payment  of  the  principal  and  interest  of  the  bonds.  The 
contract  further  recited  that  in  consideration  of  the  execu- 
tion of  the  lease  and  guaranty  Corbin  would  transfer  to  the 
Northern  Pacific  5,100  fully  paid  and  non-assessable  shares 
of  the  capital  stock  of  the  Cceur  D'Alene.  The  agree- 
ment was  promptly  carried  into  effect.  A  resolution  was 
passed  by  the  directors  of  the  Cceur  D'Alene  authorizing 
the  issue  of  $825,000  of  bonds  for  properly  constructing, 
completing  and  equipping  the  road;  the  999-year  lease  was 
made  and  Corbin  transferred  his  stock.  Shortly  after- 
wards the  Trust  Company,  named  in  the  mortgage,  issued 
to  Corbin,  president,  or  order,  $465,000  of  the  new  bonds. 
They  were  not  used  for  completing  or  equipping  the  road, 
paying  the  debts  or  other  corporate  purpose,  and  although 
the  Northern  Pacific  was  the  then  holder  of  a  majority  of 
the  stock  and  in  charge  of  the  business  and  litigation  of  the 
Cceur  D'Alene,  no  steps  were  taken  to  trace  or  recover 
them.  Corbin  testified  that  he  was  paid  for  the  stock,  in 
cash,  about  the.par  value  of  the  bonds;  that  he  had  never 
received  them,  or  if  so,  that  they  only  passed  through  his 
hands  "with  an  agreement  that  somebody  was  to  take 
them  off  of  our  hands  and  pay  us  the  money." 
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1.  The  buyer  would  naturally  have  been  the  person  to 
make  arrangement  for  the  payment.  But  the  Railway 
msists  that  the  payment  was  not  made  in  cash  but  that, 
as  recited  in  the  written  contract,  the  stock  was  transferred 
by  Corbin  in  consideration  of  the  Northern  Pacific  guar- 
anteeing the  bonds  and  entering  into  the  lease.  But  even 
if  Corbin  sold  his  5,100  shares  for  a  consideration  nomi- 
nally moving  to  the  Cceur  D'Alene,  that  would  not  change 
the  character  of  the  transaction  if,  in  fact,  Corbin  made 
the  transfer  with  the  further  understanding  that  he  was 
to  have  the  proceeds  of  the  guai'anteed  bonds.  In  that 
event  the  purchaser  would  be  as  much  liable  for  the 
diversion  of  the  $465,000  as  the  seller.  Chicago,  M.  &  St. 
P.  Ry.  V.  Third  Nat.  Bank,  134  U.  S.  276.  The  terms  of 
the  contract;  Corbin's  control  of  the  Coeur  D'Alene;  the 
failure  to  produce  or  account  for  the  absence  of  the  agent 
who  represented  the  Northern  Pacific  Railroad  in  the 
purchase,  together  with  Corbin's  testimony  that  the 
stock  was  paid  for  out  of  the  cash  proceeds  of  the  bonds, 
support  the  concurrent  findings  of  the  two  courts  that  the 
Northern  Pacific  combined  with  him  to  divert  $465,000 
of  the  assets  of  the  Coeur  D'Alene.  And  even  if,  as 
claimed,  liability  for  a  diversion  of  trust  funds  was  de- 
pendent upon  the  insolvency  of  the  Coeur  D'Alene,  that 
insolvency  was  brought  about  in  the  very  act  of  carrying 
the  illegal  contract  into  effect;  for  thereby  the  Coeur 
D'Alene  was  encumbered  with  a  mortgage  for  twice  its 
value,  and  the  lease  for  999  years,  with  rental  payable 
only  from  net  profits,  left  nothing  out  of  which  debts 
could  be  made  by  levy  and  sale.    134  U.  S.  277. 

2.  Being  liable  for  this  diversion  of  $465,000,  the 
Northern  Pacific  Raihoad  remained  so  liable  until  the 
funds  were  restored  to  the  true  owner.  Chicago,  M.  &  St. 
P.  Ry.  v.  Third  Nal.  Bank,  134  U.  S.  277.  The  obligation 
was  not  lessened  by  set-offs,  nor  discharged  in  whole,  be- 
cause the  Northern  Pacific  spent  $500,000  of  its  own 
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money  in  broadening  the  gauge,  extending  the  hne,  equip- 
ping the  road,  or  for  other  purposes  which  may  have  been 
thought  by  it  advantageous  to  the  Coeur  D'Alene.  Such 
disbursement  was  not  a  restoration  of  what  had  been 
taken,  but  an  expenditure  by  the  Northern  Pacific,  for 
its  own  benefit,  in  improving  a  road  which  it  practically 
owned  by  virtue  of  the  999-year  lease. 

3.  Although  this  diversion  of  $465,000  of  bonds  in  1888 
made  the  Northern  Pacific  liable,  in  equity,  for  the  pay- 
ment of  Boyd's  judgment  for  $71,278,  recovered  in  1896 
and  revived  in  1906,  yet  his  right  was  apparently  not  en- 
forcible  because,  in  1896,  all  of  the  property  of  the  North- 
em  Pacific  Railroad  had  been  sold  imder  foreclosure  to  the 
newly  created  Northern  Pacific  Railti^ay  Company.  He 
thereupon  brought  this  suit  against  the  mortgagor  and 
purchaser,  seeking  to  subject  the  property  bought  to  the 
payment  of  this  Uability.  He  claimed  that  the  foreclosure 
sale  was  void  because  made  in  pursuance  of  an  illegal  plan 
of  reorganization,  between  bondholders  and  stockholders 
of  the  Railroad,  in  which,  though  no  provision  was  made 
for  the  payment  of  unsecured  creditors,  the  stockholders 
retained  their  interest  by  receiving  an  equal  number  of 
shares  in  the  new  Railway.  There  was  no  question  as  to 
parties  and  no  demurrer  to  the  bill.  The  Railway  an- 
swered and  .on  the  trial  of  the  merits  offered  evidence 
tending  to  support  its  contention  that  the  decree  was 
regular  in  form,  free  from  fraud  and  that  the  property 
brought  a  fair  price  at  public  outcry.  Both  courts  found 
against  this  contention  and  entered  a  decree  making 
Boyd's  claim  a  lien  upon  the  property  of  the  Railroa(2  in 
the  hands  of  the  Railt^^a^,  but  subject  to  the  mortgages 
placed  thereon  at  the  time  of  the  reorganization. 

The  appellants  attack  the  ruling  from  various  stand- 
points based  upon  many  facts  in  the  volimmious  record. 
But,  having  been  siunmarized  in  the  statement,  they  will 
not  be  discussed  in  detail,  inasmuch  as  the  case,  though 
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presenting  various  aspects,  is  controlled  by  a  single 
proposition.  For  although  Boyd  was  not  a  party  to  the 
foreclosure,  and  was  not  made  such  by  the  publication 
notifying  creditors  to  prove  their  claims,  yet  the  original 
and  supplemental  decrees  were  free  from  any  moral  or 
actual  fraud  and  were,  in  form  and  nature,  sufficient  to 
have  passed  a  title  good  against  him,  imless  the  contract 
of  reorganization,  reserving  a  stock  interest  in  the  new 
company  for  the  old  shardiolders,  left  the  property  still 
subject  to  the  claims  of  non-assenting  creditors  of  the 
Northern  Pacific  Railroad. 

4.  Corporations,  insolvent  or  financially  embarrassed, 
often  find  it  necessary  to  scale  their  debts  and  readjust 
stock  issues  with  an  agreement  to  conduct  the  same  busi- 
ness with  the  same  property  imder  a  reorganization.  This 
may  be  done  in  pursuance  of  a  private  contract  between 
bondholders  and  stockholders.  And  though  the  corporate 
property  is  thereby  transferred  to  a  new  company,  having 
the  same  shareholders,  the  transaction  would  be  binding 
between  the  parties.  But,  of  course,  such  a  transfer  by 
stockholders  from  themselves  to  themselves  cannot  defeat 
the  claim  of  a  non-assenting  creditor.  As  against  him  the 
sale  is  void  in  equity,  regardless  of  the  motive  with  which 
it  was  made.  For  if  such  contract  reorganization  was  con- 
summated in  good  faith  and  in  ignorance  of  the  existence 
of  the  creditor,  yet  when  he  appeared  and  established  his 
debt  the  subordinate  interest  of  the  old  stockholders  would 
still  be  subject  to  his  claim  in  the  hands  of  the  reorganized 
company.  Cf.  San  Francisco  &  N.  P.  R.  R.  v.  See,  48 
California,  398;  GreneU  v.  Detroit  Gas  Co.,  112  Michigan, 
70.  There  is  no  difference  in  principle  if  the  contract  of 
reorganization,  instead  of  being  effectuated  by  private 
sale,  is  consummated  by  a  master's  deed  imder  a  consent 
decree. 

5.  It  is  argued  that  this  is  true  only  when  there  is  fraud 
in  the  decree, — ^the  appellants  insisting  that  in  all  other 
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cases  a  judicial  sale  operates  to  pass  a  title  which  cuts  off 
all  claims  of  imsecured  creditors  against  the  property. 
They  rely  on  Wenger  v.  Chicago  Ac.  B.  B.,  114  Ped.  Rep. 
34;  Farmers'  Loan  A  Trust  Co.  v.  LouisviUe  Ac.  By.  Co.,  103 
Fed.  Rep.  110;  Pennsylvama  Transportation  CoJs  Appeal^ 
101  Pa.  St.  576;  Kurtz  v.  B.  B.,  187  Pa.  St.  69;  Patan  v. 
N.  P.  B.  B.,  85  Fed.  Rep.  838;  Shoemaker  v.  Katz,  74 
Wisconsin,  374;  Bame  v.  DreWf  4  Denio^  287;  Ferguson  v. 
Ann  Arbor  B.  B.,  17  App.  Div.  336;  McArdeU  v.  Okott, 
104  App.  Div.  263;  S.  C,  189  N.  Y.  368,  384;  Candee  v. 
Lordj  2  N.  Y.  269.  Some  of  these  cases  hold  directlyi  and 
others  inferentially,  that,  in  the  absence  of  fraud,  as  here, 
a  judicial  sale  is  binding  upon  non-assenting  creditors  even 
though  the  decree  was  entered  and  the  sale  was  made 
in  pursuance  of  a  contract,  to  which  the  stockholders 
were  pa;rties,  and  by  which  they  were  to  retain  a  stock 
interest  in  the  pmxdiasing  company.  This  makes  the 
creditor's  legal  right  against  the  shareholders'  interest 
depend  upon  the  motive  with  which  they  act  and  the 
method  by  which  they  carry  out  the  scheme.  If  they  do  so 
by  means  of  a  private  contract,  though  in  ignorance  of 
the  existence  of  the  creditor,  the  property  remains  liable 
for  his  debts.  If  they  do  so  by  means  of  a  judicial  sale 
under  a  consent  decree  and  in  like  ignorance  or  disregard 
of  his  existence,  the  result  is  said  to  be  different,  although 
the  shareholders  should  reserve  exactly  the  same  interest 
and  deprive  the  creditor  of  exactly  the  same  right. 

Such  and  similar  possibilities  at  one  time  caused  doubts 
to  be  expressed  as  to  whether  a  court  could  permit  a 
foreclosure  sale  which  left  any  interest  to  the  stock- 
holders. But  it  is  now  settled  that  such  reorganizations 
are  not  necessarily  illegal,  and,  as  proceedings  to  subject 
the  property  must  usually  be  in  a  court  where  those  who 
ask  equity  must  do  equity,  such  reorganizations  may  even 
have  an  effect  more  extensive  than  those  made  without 
judicial  sale,  and  bind  creditors  who  do  not  accept  fair 
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terms  offered.  The  enormous  value  of  corporate  property 
often  makes  it  impossible  for  one,  or  a  score,  or  a  hundred 
bondholders  to  purchase,  and  equally  so  for  stockholders* 
to  protect  their  interests.  A  combination  is  necessary  to 
secure  a  bidder  and  to  prevent  a  sacrifice.  Codperation 
being  essential,  there  is  no  reason  why  the  stockholders 
should  not  unite  with  the  bondholders  to  buy  in  the  prop- 
erty. 

That  was  done  in  the  present  case.  And  while  the 
agreement  contained  no  provision  as  to  the  payment  of 
imsecured  creditors,  yet  the  Railway  Company  purdiased 
imseciu*ed  claims  aggregating  $14,000,000.  Whether  they 
were  acquired  because  of  their  value,  to  avoid  litigation, 
or  in  recognition  of  the  fact  that  such  claims  w^re  superior 
to  the  ri^ts  of  stockholders,  does  not  appear,  nor  is  it 
material.  For,  if  purposely  or  unintentionally  a  single 
creditor  was  not  paid,  or  provided  for  in  the  reorganization, 
he  could  assert  his  superior  rights  against  the  subordinate 
interests  of  the  old  stockholders  in  the  property  transferred 
to  the  new  company.  They  were  in  the  position  of  insol- 
vent debtors  who  could  not  reserve  an  interest  as  against 
creditors.  Their  original  contribution  to  the  capital  stock 
was  subject  to  the  payment  of  debts.  The  property  was  a 
trust  fund  charged  primarily  with  the  payment  of  corpo- 
rate liabilities.  Any  device,  whether  by  private  contract  or 
judicial  sale  imder  consent  decree,  whereby  stockholders 
were  preferred  before  the  creditor  was  invalid.  Being 
bound  for  the  debts^  the  purchase  of  their  property,  by 
their  new  company,  for  their  benefit,  put  the  stockholders 
in  the  position  of  a  mortgagor  buying  at  his  own  sale.  If 
they  did  so  in  good  faith  and  in  ignorance  of  Boyd's  claim, 
they  were  nona  the  less  boimd  to  recognize  his  superior 
right  in  the  property,  when  years  U^ter  his  contingent 
claim  was  liquidated  and  established.  That  such  a  sale 
would  be  void,  even  in  the  absence  of  fraud  in  the  decree, 
appears  from  the  reasoning  in  LouismXU  Tru^  Co.  v.  LouiS" 
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vOU  Ry.,  174  U.  S.  674,  683,  684,  where  "assuming  that 
foreclosure  proceedings  may  be  carried  on  to  some  extent  at 
least  in  the  interests  and  for  the  benefit  of  both  mortgagee 
and  mortgagor  (that  is,  bondholder  and  stockholder)" 
the  court  said  that  "no  such  proceedings  can  be  rightfully 
carried  to  consummation  which  recognize  and  preserve 
any  interest  in  the  stockholders  without  also  recognizing 
and  preserving  the  interests,  not  merely  of  tiie  mortgagee, 
but  of  every  creditor  of  the  corporation.  .  .  .  Any 
arrangement  of  the  parties  by  which  the  subordinate 
rights  and  interests  of  the  stockholders  are  attempted 
to  be  secured  at  the  expense  of  the  prior  rights  of  either 
class  of  creditors  comes  within  judicial  denimciation." 

6.  The  Railway  seeks  to  distinguish  that  case  from  this, 
insisting  that  even  if  the  stockholders'  participation  in 
the  reorganization  would  h^e  invalidated  the  proceeding, 
such  result  does  not  follow  here  because  the  court  having 
charge  of  the  foreclosure  passed  on  this  very  question 
before  the  sale  in  1896  and  dismissed  the  Bill  of  Paton, 
an  imsecured  creditor,  when  he  made  exactly  the  same 
attack  upon  the  reorganization  as  that  by  Boyd  in  this 
bill.  That  court  then  held  that  as  the  property  was  in- 
sufficient to  pay  the  mortgage  debts  of  $157,000,000, 
there  was  nothing  which  cquld  come  to  the  imsecured 
creditors,  and  they,  therefore,  had  no  groimd  to  complain 
if  the  bondholders  were  willing  to  give  new  shares  to  the 
old  stockholders.  No  appeal  was  taken  from  that  deci- 
sion— ^possibly  because  the  Paton  claim  was  purchased 
by  the  Railway.  But  inasmuch  as  Boyd  was  not  a  party 
to  the  record  that  decree  was  not  binding  upon  him  as 
res  cuSljtidicata,  and  the  opinion  not  being  controlling 
authority,  cannot  be  followed  in  view  of  the  principles 
declared  in  Chicago,  B.  I.  &  P.  R.  R.  v.  Howard,  7  Wall. 
392;  LouismUe  Trust  Co.  y.LouismUe  R.  R.,  174  U.  S.  674. 

In  saying  that  there  was  nothing  for  unsecured  creditors 
the  argument  assumes  the  very  fact  which  the  law  con- 
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templated  was  to  be  tested  by  adversaiy  proceeding  in 
which  it  would  have  been  to  the  interest  of  the  stock- 
holders to  interpose  every  valid  defense.  If,  after  a  trial, 
a  sale  was  ordered,  they  were  still  interested  in  making  the 
property  bring  its  value,  so  as  to  leave  a  surplus  for  them* 
selves  as  ultimate  owners.  Even  after  sale  they  could 
have  opposed  its  confirmation  if  the  bids  had  been  chilled, 
or  other  reason  existed  to  prevent  its  approval.  In  the 
present  case  all  these  tests  and  safeguards  w^re  withdrawn. 
The  stockholders,  who,  in  lawfully  protecting  themselves, 
would  necessarily  have  protected  unsecured  creditors, 
abandoned  the  defense  that  the  foreclosure  suit  had  been 
prepiaturely  brought.  The  law,  of  comrse,  did  not  re- 
quire them  to  make  or  insist  upon  that  defense  if  it  was 
not  meritorious,  nor  does  it  cond^nn  the  decree  solely 
because  it  was  entered  by  consent.  But  the  shareholders 
were  not  merely  quiescent.  They,  though  in  effect  defend- 
ants, became  parties  to  a  contract  with  the  creditors, 
who  were  in  effect  complainants,  by  which,  in  considerar 
tion  of  stock  in  the  new  company,  they  tranrferred  their 
shares  in  the  Railroad  to  the  Railway.  The  latter  then 
dvming  the  bonds  of  the  complainant  and  controlling 
the  stock  in  the  defendant,  became  the  representative  of 
both  parties  in  interest.  In  such  a  situation  there  was 
nothing  to  litigate,  and  so  the  demurrer  to  the  bill  was 
withdrawn.  An  answer  was  immediately  filed  admitting 
all  the  allegations  of  the  bill.  On  the  same  day,  ^'no  one 
opposing,"  a  decree  of  foreclosure  and  sale  was  entered. 
Two  months  later  the  property  was  sold  to  the  agreed 
purchaser  at  the  upset  price  pamed  in  the  decree.  In  a 
few  days  and  by  consent  that  sale  was  confirmed.  As 
between  the  parties  and  the  public  generally,  the  sale  was 
valid.  As  against  creditors,  it  was  a  mere  form.  Though 
the  Northern  Pacific  Railroad  was  divested  of  the  l^al 
title,  the  old  stockholders  were  still  owners  of  the  same 
railroad,  encumbered  by  the  same  debts.     The  cireum- 
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locution  did  not  better  their  title  against  Boyd  as  a  non- 
assenting  creditor.  They  had  changed  the  name  but  not 
the  relation.  The  property  in  the  hands  of  the  former 
owners,  under  a  new  charter,  was  as  much  subject  to  any 
existing  liability  as  that  of  a  defendant  who  buys  his  own 
property  at  a  tax  sale. 

The  invalidity  of  the  sale  flowed  from  the  character  of 
the  reorganization  agreement  regardless  of  the  value  of  the 
property,  for  in  cases  like  this,  the  question  must  be 
decided  according  to  a  fixed  principle,  not  leaving  the 
rights  of  the  creditors  to  depend  upon  the  balancing  of 
evidence  as  to  whether,  on  the  day  of  sale  the  property  was 
insuflScient  to  pay  prior  encumbrances.  The  facts  in  the 
present  case  illustrate  the  necessity  of  adhering  to  the 
rule.  The  raibroad  cost  $241,000,000. '  The  lien  delfts  were 
$157,000,000.  The  road  sold  for  $61,000,000  and  the 
purchaser  at  once  issued  $190,000,000  of  bonds  and 
$155,000,000  of  stock  on  property  which,  a  month  before, 
had  been  bought  for  $61,000,000. 

It  is  insisted,  however,  that  not  only  the  bid  at  public 
outcry,  but  the  specific  finding  in  the  Paton  case,  estab- 
lished that  the  property  was  worth  less  than  the  encmn- 
brances  of  $157,000,000,  and  hence  that  Boyd  is  no  worse 
off  than  if  the  sale  had  been  made  without  the  reorganiza- 
tion agreement.  In  the  last  analysis,  this  means  that  he 
cannot  complain  if  worthless  stock  in  the  new  company 
was  given  for  worthless  stock  in  the  old.  Such  contention, 
if  true  in  fact,  would  come  perilously  near  proving  that 
the  new  shares  had  been  issued  without  the  pajonent  of 
any  part  of  the  implied  stock  subscriptions  except  the 
$10  and  $15  assessments.  But  there  was  an  entirely 
different  estimate  of  the  value  of  the  road  when  the 
reorganization  contract  was  made.  For  that  agreement 
contained  the  distinct  recital  that  the  property  to  be  pur- 
chased was  agreed  to  be  ''of  the  full  value  of  $345,000,000, 
payable  in  fully  paid  non-assessable  stock  and  the  prior 
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lien  and  general  lien  bonds  to  be  executed  and  delivered  as 
hereinafter  provided." 

The  fact  that  at  the  sale^  where  there  was  no  competi- 
tion, the  property  was  bid  in  at  $61,000,000  does  not 
disprove  the  truth  of  that  recital,  and  the  shareholders 
cannot  now  be  heard  to  claim  that  this  material  statement 
was  untrue  and  that  as  a  fact  there  was  no  equity  out  of 
which  imsecured  creditors  could  have  been  paid,  although 
there  was  a  value  which  authorized  the  issuaace  of 
$144,000,000  fully  paid  stock.  If  the  value  of  the  road 
justified  the  issuance  of  stock  in  exchange  for  old  shares, 
the  creditors  were  entitled  to  the  benefit  of  that  value, 
whether  it  was  present  or  prospective,  for  dividends  or 
.  only  for  purposes  of  control.  In  either  event  it  was  a 
right  of  property  out  of  which  the  creditors  were  entitled 
to  be  paid  before  the  stockholders  could  retain  it  for  any 
piupose  whatever. 

7.  This  conclusion  does  not,  as  claimed,  require  the 
impossible  and  make  it  necessary  to  pay  an  unsecured 
creditor  in  cash  as  a  condition  of  stockholders  retaining  an 
interest  in  the  reorganized  company.  His  interest  can  be 
preserved  by  the  issuance,  on  equitable  terms,  of  income 
bonds  or  preferred  stock.  If  he  declines  a  fair  offer  he  is 
left  to  protect  himself  as  any  other  creditor  of  a  judgment 
debtor,  and,  having  refused  to  come  into  a  just  reorganiza- 
tion, could  not  thereafter  be  heard  in  a  court  of  equity  to 
attack  it.  If,  however,  no  such  tender  was  made  and  kept 
good  he  retains  the  right  to  subject  the  interest  of  the  old 
stockholders  in  the  property  to  the  payment  of  his  debt. 
If  their  interest  is  valueless,  he  gets  nothing.  If  it  be 
valuable,  he  merely  subj^ts  that  which  the  law  had 
originally  and  continuously  made  liable  for  the  payment  of 
corporate  liabilities. 

8.  Lastly,  it  is  said  that  Boyd  was  estopped  from  at- 
tacking, in  1906,  a  reorganization  completed  in  1896,  and, 
ordinarily,  such  a  lapse  ofUme  would  prevent  any  creditor 
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from  asserting  a  clBlm  like  that  here  made.  For  along 
with  the  policy  to  encourage  reorganizations,  goes  that  of 
requiring  prompt  action  by  those  who  claim  that  their 
rigjits  have  been  injuriously  affected.  The  fact  that 
improvements  are  put  upon  the  property— that  the  stock 
and  bonds  of  the  new  company  almost  immediately  became 
the  subject  of  transactions  with  third  persons — call  for 
special  application  of  the  rule  of  diligence.  But  the 
doctrine  of  estoppel  by  laches  is  not  one  which  can  be 
measured  out  in  days  and  months,  as  though  it  were  a 
statute  of  limitations.  For  what  might  be  inexcusable 
delay  in  one  case  would  not  be  inconsistent  with  diligence 
in  another,  and  unless  the  non-action  of  the  complainant 
operated  to  damage  the'  defendant  or  to  induce  it  to 
change  its  position,  there  is  no  necessary  estoppel  arising 
from  the  mere  lapse  of  time.  Townsend  v.  Vanderworker^ 
160U.S.171,186. 

In  this  caae  the  defendants  and  their  stockholders  have 
not  been  injured  by  Boyd's  failure  to  sue.  His  delay  was 
not  the  result  of  inexcusable  neglect,  but  in  spite  of 
diligent  effort  to  put  himself  in  the  position  of  a  judgment 
creditor  of  the  Cceur  D' Alene  so  as  to  be  able  to  proceed  in  * 
equity  to  collect  his  debt.  He  accomplished  this  result 
only  after  protracted  litigation,  beginning  in  1887  and 
continuing  through  the  present  appeal  (1913).  The  more 
important  chapters  of  the  different  cases,  with  lawsuits 
within  lawsuits,  are  reported  in  5  Idaho,  528;  6  Idaho,  97; 
6  Idaho,  638;  85  Fed.  Rep.  838;  93  Fed.  Rep.  280;  .174  U.  S. 
801;  170  Fed.  Rep.  779;  177  Fed.  Rep.  804.  They  involve 
a  series  of  independent  transactions,  in  different  courts^ 
between  Spaulding  and  the  Coeur-  D'Alene  Company; 
Boyd  and  Spaulding;  Boyd  and  the  Cceur  D'Alene  Com- 
pany; the  Northern  Pacific  Railroad  and  the  Cceur 
D'Alene,  and  finally  the  foreclosure  of  the  Northern  Pacific 
Railroad  and  its  purchase  by  the  Northern  Pacific  Rail- 
way.    . 
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When  Spaulding  recovered  against  the  Cobut  D'Alene 
it  required. years  for  Boyd  to  establish  his  title  to  the 
judgment.  To  prevent  it  from  becoming  dormant  it  was 
necessary  promptly  to  institute  proceedings  against  the 
CoBur  D'Alene  in  the  nature  of  scire  facias  to  revive  the 
judgment.  There  is  no  reason  suggested  by  this  record 
why  it  shoidd  have  done  so,  unless  it  was  to  avoid  the 
enforcement  <*f  this  very  claim,  but  the  Northern  Pacific 
Railway,  by  its  counsel,  defended  that  revivor  suit  against 
the  Coeilr  D'Alene,  and  when,  in  1906,  it  terminated  in 
favor  of  Boyd,  he  at  once  filed  this  bin  alleging  that  the 
Railroad  was  liable  for  the  debts  of  the  Cceur  D'Alene  and 
the  Railie^aj^  liable  for  the  debts  of  the  Railroad. 

The  delay  in  beginning  the  present  suit — ^the  last  of  a 
remarkable  series  of  legal  proceedings — ^was  excusable  if 
not  absolutely  unavoidable*  Boyd  claims  that  he  had  no 
notice  of  the  fact  that  the  stockholders  were  to  retain  an 
interest  in  the  new  company  and  that,  in  part,  the  delay 
to  begin  proceedings  was  occasioned  by  the  Railtroy 
Company  itself,  since  it,  as  the  purchaser  of  the  Coeur 
D'Alene  property,  resisted  his  attempt  to  revive  the 
judgment.  Boyd's  silence,,  in  1896,  did  not  mislead  the 
stockholders,  nor  did  his  non-action  induce  them  to  be- 
come parties  to  the  reorganization  plan.  They  have 
not  in  any. way  changed  their  position  by  reason  of  any- 
thing he  did  or  failed  to  do,  and  the  mere  lapse  of  time 
under  the  peculiar  and  extraordinary  circmnstances  of  this 
case  did  not  estop  him,  when  he  revived  the  judgment, 
from  promptly  proceeding  to  subject  the  shareholders' 
interest  in  property  which  in  equity  was  liable  for  the 
payment  of  his  debt.  The  decree  of  the  Circuit  Court  of 
Appeals  is 

Affirmed. 
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Dissentiog  opinion  by  Mr.  Jitbtice  LtjbtoNi  in  which 
concur  The  Chibf  Justice,  Mb.  Justice  Holmes  and 
Mb.  JusncB  Van  Devanteb. 

I  find  myself  unable  to  agree  with  the  opinion  of  the 
court.  The  ccmsequences  which  may  result  from  the  de- 
cision to  the  numerous  reorganisations  of  railroad  com* 
panies  which  occurred  about  the  time  of  this  reorganiza- 
tion or  since,  are,  to  my  mind,  alarming.  Arrangements 
and  agreements  in  advance  of  judicial  sales  between 
creditors  interested  for  the  commofi  benefit  are  the  usual 
incidents  of  foreclosures,  and  if  fairly  and  openly  entered 
into  and  approved  by  the  court  are  not  subject  to  criticism. 

Nor  do  I  agree  that  every  plan  of  reorganisation  which 
in  any  way  includes  stockholders  of  the  reorganised  com- 
pany is  for  tl)at  reason  alone  to  be  r^;arded  as  an  illegal 
withholding  from  creditors  of  corporate  property  which 
should  go  to  the  payment  of  corporate  debts.  Tliat  cor- 
porate property  inust  be  applied  to  corporate  debts  before 
shareholders  can  participate,  is  plain.  But  I  think  every 
case  should  stand  upon  its  own  facts,  and  the  remedy  be 
shaped  to  do  justice  and  equity  in  the  particular  case,  and 
not  tried  out  by  any  hard  and  fast  rule  such  as  indicated 
when  this  court  says  that  the  invalidity  of  a  judicial  sale 
must  turn  upon  the  character  of  the  reorganization,  agree- 
ment and  is  not  affected  by  actual  consequences  to 
creditors.  ^  . 

Here  is  a  single  creditor  who  comes  f  orw wd  many  years 
after  a  judicial  sale  under  a  general  creditors  bill  and  a 
moHgage  foreclosure  bill  which  had  been  pending  several 
years,  and  asserts  the  right  to  ignore  the  judicial  sale  and 
the  title  resulting  and  asks  to  have  the  property  of  the  old 
company  subjected  to  his  non-lien  daim,  not  because  of 
any  actual  fraud  in  the  sale,  nor  becapse  he  can  show  that 
he  has  in  any  way  suffered  a  loss  by  reason  of  the  plan  of 
reorganization  under  which  the  sale  was  conducted^  but 
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solely  and  simply  because  the  shareholders  of  the  ddbtor 
company  are  said  to  have  participated  in  some  way  in  the 
benefits  of  the  sale.  I  think  this  goes  too  far  and  that 
there  is  no  just  foundation  for  upsetting  a  judicial  sale 
upon  the  complaint  of  an  unsecured  creditor  of  the  debtor 
company  in  the  absence  of  proof  of  fraud  in  the  decree. 
The  cases  supporting  this  view  which  I  venture  to  say 
shoidd  control  this  case  are  cited  in  the 'opinion  of  the 
court.  It  is  not  a  case  of  the  transfer  by  stockholders  of 
one  company  to  themselves  as  stockholders  of  another. 
The  railroad  company  was  hopelessly  insolvent.  Its 
annual  deficit  was  about  five  miUion  dollars.  Its  general 
creditors,  represented  by  the  general  creditors'  bill,  and 
its  mortgage  creditors,  represented  in  the  mortgage  fore- 
elosmre  proceeding,  were  endeavoring  to  prevent  a  dis- 
integration and  to  bring  the  property  to  sale.  The  stock- 
holders/represented  by  the  company,  were  resisting.  The 
receivership  had  already  lasted  for  several  years  and  the 
situation  was  growing  steadily  worse.  The  lien  creditors, 
to  save  themselves,  devised  a  plan  for  the  sale  and  pur- 
chase of  the  property  by  a  new  conipany  which  should 
assiune  their  claims,  so  far  as  possible,  and  put  the  new 
company  in  shape  to  meet  its  obligations.  A  large  sum 
of  actual  money  was  necessary,  and  also  the  consent  of  the 
stockholders,  to  bring  about  a  speedy  sale.  This  money 
might  be  in  part  procured  by  tflie  sale  of  the  bonds  of  the 
new  company;  but  if  fixed  charges  were  to  be  reduced,  and 
the  deficit  of  the  old  company  turned  into  a  surplus,  the 
bonded  debt  and  interest  must  be  reduced.  Therefore  it 
was  that  most  .of  this  necessary  money  must  come  from  the 
sale  of  stock.  That  was  not  a  hopeful  outlook.  The  value 
of  this  new  stock  was  obviously  speculative.  The  very 
basis  of  the  plan  to  receive  any  large  sum  upon  stock  sales 
was  believed  to  depend  upon  making  a  market  among  the 
stockholders  of  the  old  company.  This  was  the  motive 
that  led  to  the  proposal  that  they  should  exchange  their 
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shares  for  those  in  the*new  oompany,  paying  the  price 
stated.  This  actually  imxiuced  about  eleven  of  the 
twenty-five  million  dollars  deemed  essential  to  any  ar- 
rangement which  would  save  to  the  bondholders  any  large 
part  of  their  debt.  The  price  fixed  turned  out  to  be  little 
below  what  the  stock  actually  sold  for  on  the  open  market 
for  the  year  following  the  operation  of  the  property  by 
the  purchasers.  The  subscription  price  to  the  share- 
holders, as  the  situation  then  appeared,  was  deemed  fair, 
full  and  just  by  the  very  court  which  had  approved  the 
plan  and  decr^  the  sale,  as  is  shown  by  the  opinion  of 
Judge  Jenkins  in  the  PaUm  Case^  85  Fed.  Rep.  838. 

It  is  true  that  Boyd  was  not  a  party  to  that*  suit.  But 
it  was  a  bill  filed  after  the  decree  and  before  the  sale, 
attacking  the  reorganization  plan  upon  the  precise  groimds 
here  advanced,  and  is  highly  persuasive  as  to  the  good 
faith  of  the  plim  and  the  fairness  of  the  subscription  price. 

The  upset  price  of  sixty-one  million  dollars  was  fixed  by 
the  court, — ^probably  as  large  as  could  be  e3cpected  at  ^he 
sale.  As  observed  by  this  court  in  LouimUe  Trust  Co.  v. 
LauimOe  &c.  %.,  174  U.  S.  674, 683,  '/raib*oad  mortgages, 
or  trust  deeds,  are  ordinarily  so  large  in  amount  that  on 
foreclosure  thereof  only  the  mortgagees,  or  their  represent- 
atives, can  be  considered  as  probable  purchasers."  Hence 
it  was  that  the  upset  price  must  be  fixed  at  such  a  siun  as 
was  reasonably  within  the  range  of  any  bidding  which  the 
property  might  be  started  at  by  the  only  probable  bidders. 
The  case  last  cited  goes  to  the  very  verge  of  the  law,  but 
in  that  case  the  denunciation  of  such  a  plan  of  reorganiza- 
tion goes  no  farther  than  to  condemn  any  arrangement  by 
which  the  subordinate  rights  of  stockholders  are  saved  at 
the  expense  of  creditqrs.  That  was  not  done  here.  The 
sale  price  was  about  eighty  million  dollars  less  than  the 
lien  claims  entitled  to  be  paid  before  creditors  of  the  class 
to  which  Boyd  belongs.  Many  of  his  class  were  actual 
parties  to  the  consolidated  cause  in  which  the  reorganiza- 
voL.  ccxxviii — ^33 
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tion  plan  was  approved  and  the  sale  decreed.  They  might 
have  sought  a  larger  upset  price,  but  did  not.  They  might 
have  objected  to  the  plan  upon  the  grounds  now  brought 
forward,  but  they  did  not.  They  consented  to  the  decree. 
They  were  doubtless  hopeless  of  any  sale  price  which 
could  by  any  possibility  save  them,  and  therefore  they 
dtood  aside.  Technically  Boyd  was  not  a  party,  though 
under  the  order  of  the  court  every  creditor  was  by  publica- 
tion,  all  along  the  line  of  the  railroad,  and  in  many  States, 
notified  to  come  in  or  be  barred  from  participation  in  the 
proceeds.  He  had  actual  knowledge  of  the  pending  of  the 
foreclosure  proceedings,  and  yet  took  no  steps  to  assert  his 
rights.  I  do  not  find  from  the  facts  of  this  case  any  such 
diligence  in  his  litigation  against  the  real  debtor  com- 
pany,— ^the  CoBur  D'Alene,  and  the  determination  of  his 
claim  to  ownership  of  the  judgment  against  that  company 
in  the  name  of  Spalding  as  to  excuse  the  long  delay  in  the 
assertion  of  his  rights  against  the  railroad  company  or  its 
successor,  and  it  is  not  explained  why  he  did  not  intervene 
and  set  up  his  contingent  claim  before  the  sale,  or,  at 
least,  after  the  sale,  many  years  before  he  did.  I  think 
he  waited  too  long,  and  that  no  court  of  equity  should 
upset  a  judicial  sale  after  such  unreasonable  delay.  What 
was  said  by  this  court  in  Abop  v.  Riker,  155  U.  S.  448, 
459,  461,  applies  with  great  force  to  this  case: 

"The  record  discloses  no  element  of  fraud  or  conceal- 
ment upon  the  part  of  the  trustees  or  of  any  of  them. 
What  they  did  was  done  openly  and  was  known  or  might 
have  been  known  by  the  exercise  of  the  slightest  diligence 
upon  the  part  of  every  one  interested  in  the  property 
of  the  old  corporation.  The  plaintiff  unquestionably 
knew,  or  could  easOy  have  ascertained,  before  the  trustees 
bought  the  property  at  the  foreclosure  sale, — at  any  rate, 
before  they  transferred  it  to  the  new  corporation, — ^that 
their  purchase  would  be,  and  was,  exclusively  for  the 
benefit   of   certificate   holders   interested   in   the  trust. 
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Althou^  his  bonds  had  not  then  matured,  he  could  have 
taken  steps  to  prevent  any  transfer  of  the  property  that 
would  unpair  his  equitable  rights  in  it  or  instituted  proper 
judicial  proceedings,  of  which  all  would  be  required  to 
take  notice,  to  have  his  interest  in  the  property  adjudi- 
cated. He  allowed  the  trust  to  be  wound  up,  and  post- 
poned any  appeal  to  a  court  of  equity  based  upon  an 
iUegal  breach  of  trust  by  the  trustees,  until  sue  out  of  the 
seveli  original  trustees  had  died.'' 

In  Foster  v.  Mansfield  Ac.  Rd.,  146  XJ.  S.  88,  99, 100,  it 
was  said: 

''If  a  person  be  ignorant  of  his  interest  in  a  certain 
transaction,  no  n^Iigence  is  imputable  to  him  for  failing 
to  inform  himself  of  his  rights;  but  if  he  is  aware  of  his 
interest,  and  knows  that  proceedings  are  pending  the 
result  of  which  may  be  prejudicial  to  such  interests,  he 
is  bound  to  look  into  such  proceedings  so  far  as  to  see 
that  no  action  is  taken  to  his  detriment." 

Boyd  had  actual  knowledge.  If  he  had  sought  to  inter- 
vene, I  have  no  doubt  he  would  have  been  permitted  to 
do  so.  He  chose  to  do  nothing,  and  now  asks  a  court  of 
equity,  after  the  purchaser  has  been  for  more  than  a  decade 
in  undisturbed  possession  and  ownership,  to  declare  the 
judicial  sale  invalid  as  against  him.  The  case  is  with- 
out merit,  and  the  bill  should  have  been  dismissed. 

The  Chibf  Justice,  Mr.  Justice  Holmes  and  Mr. 
Justice  Van  Devanter  concur  in  this  dissent. 
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EX  PARTE:  IN  THE  MATTER  OF  THE  FIRST 
NATIONAL  BANK  OF  DEXTER,  NEW  YORK. 

EX  PARTE:  IN  THE  MATTER  OF  EDWARDS- 

IN  MANDAMUB. 

Nok  11  and  12,  OriginaL    Na  11,  Aigoed  Maidi  10, 11, 1013.    No.  12, 
Submitted  March  11,  1913.— Decided  May  5,  1913. 

Striking  from  the  record,  for  non-compliance  with  the  roles  of  court, 
the  bill  of  exceptions,  after  the  case  has  been  heard  on  its  merits, 
is  not  a  refusal  to  take  jurisdiction  or  a  refusalafter  taking  juriadio^ 
tion  to  exercise  it;  if  the  action  is  emmeous  it  is  but  an  eiror  ocmi- 
mitted  in  the  exercise  of  judicial  discretion,  reviewable  by  writ  of 
error  and  not  by  mandamus. 

Mandamus  in  this  case  to  con^  the  Court  of  Appeals  of  the  I^strict 
of  Columbia  to  reinstate  a  bill  of  exceptions  which  on  motion  it  had 
stricken  out  for  failure  to  comply  with  its  rules,  refused. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  WorthingUm  and  Mr.  Charles  L.  FraUey  for 
the  Fir3t  National  Bank,  petitioner. 

Mr.  W.  W.  MiXUm  for  Edwards,  petitioner. 

Mr.  J.  J.  Darlington  for  the  respondents. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court* 

By  §  226  of  the  CkKle  of  Law  of  the  District  of  Columbia, 
the  right  of  appeal  to  the  Court  of  Appeals  of  the  District 
is  given  to  "any  party  aggrieved  by  any  final  order,  judg- 
ment, or  decree  of  the  Supreme  Court  of  the  District  of 
Columbia,  or  of  any  justice  thereof,  including  any  final 
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order  or  judgment  in  any  case  heard  on  appeal  from  a 
justice  of  the  peace/'  By  an  act  approved  February  9, 
1803,  27  Stat.  434,  c.  74,  creating  the  Court  of  Appeals, 
the  justices  of  the  court  were  invested  with  the  power  to 
make  ''such  rules  and  regulations  as  may  be  necessary 
and  proper  for  the  transaction  of  its  business  and  the 
taking  of  appeals  to  said  court."  In  the  assumed  exercise 
of  such  power  certain  rules  were  promulgated  to  govern 
the  practice  on  appeals,  among  which  is  paragraph  4  of 
Rule  V,  regulating  the  mode  of  preparing  bills  of  excep- 
tions and  requiring  such  exceptions  to  be  so  prepared  as 
to  present  only  the  rulings  of  the  court  below  upon  matters 
of  law,  accompanied  by  only  such  statement  of  fact  as 
may  be  necessary  to  explain  the  bearing  of  the  rulings 
upon  the  issues  involved,  and  providing  further,  that 
where  a  defect  of  proof  is  the  ground  of  the  ruling  or  ex- 
ception, only  the  substance  of  the  evidence  connected 
with  and  having  relation  to  the  proposition  or  propositions 
in  respect  to  which  the  proof  is  supposed  to  be  defective 
shall  be  set  out  in  the  biU  of  exceptions. 

The  petitioners  herein — ^the  First  National  Bank  of 
Dexter,  New  York,  and  Benjamin  F.  Edwards — ^respec- 
tively, commenced  actions  in  the  Supreme  Court  of  the 
District,  against  Edmund  K.  Fox  and  others  to  recover 
upon  notes. given  as  part  of  the  consideration  on  the 
purchase  of  a  yacht.  The  defense  was  interposed  in  each 
case  that  the  sale  was  induced  by  fraudulent  representa- 
tions and  that  the  plaintiff  was  not  an  innocent  holder  in 
due  course;  so  as  to  exclude  the  assertion  of  such  defense. 
By  order  of  the  trial  court,  the  cases  were  tried  together, 
before  the  same  jury,  the  issues  and  the  testimony  being 
identical  except  as  to  the  circumstances  under  which  each 
plaintiff  acquired  the  promissory  note  sued  upon  in  the 
respective  ca^es.  A  verdict  was  returned  in  each  case  for 
the  defendants,  whereupon  the  plaintiff  prosecuted  an 
appeal  to  the  Court  of  Appeals.   That  court,  after  a  hear- 
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ing  upon  the  merits,  sustained  a  motion  to  strike  out  the 
bill  of  exceptions,  because  not  prepared  in  conformity 
to  the  rule  on  the  subject,  and  while  a  motion  for  judgment 
because  of  the  want  of  a  bill  of  exceptions  was  pending 
below,  we  allowed  rules  to  issue  upon  petitions  filed  on 
behalf  of  the  plaintiffs  below,  directing  the  Court  of  Ap- 
peals to  show  cause  why  it  should  not  be  commanded  to 
reinstate  the  bill  of  exceptions  in  the  cause  in  the  record 
thereof.  The  respondents  answered,  and,  after  detailing 
the  facts,  averred  that  the  action  of  the  court  below  com- 
plained of  '^wss  simply  the  ri^ful  and  necessary  en- 
forcement by  the  court  of  one  of  its  rules,  established  in 
pursuance  of  thie  authority  to  that  end  conferred  upon 
it  by  the  act  of  Congress  creating  it  and  necessary  to  the 
due  and  proper  discharge  of  the  business  before  it." 

We  deem  it  unnecessary  to  detail  the  contentions  as  to 
the  compliance  or  non-compliance  by  counsel  in  the  bills 
of  exceptions  referred  tia  with  the  rule  of  court  on  the  sub- 
ject, nor  do  we  think  it  necessary  to  cohsider  whether  the 
rule  warranted  the  particular  exertion  of  power  and  if  it 
did  authorize  such  exertion  of  power,  whether  it  was 
amenable  to  cond^nnation.  In  view  of  the  fact  that  the 
case  was  heard  below  on  the  merits  and  it  was  not  until 
after  such  hearing  that  the  court  sustained  the  motion  to 
strike  out  the  bill  of  exceptions,  we  are  of  opinion  that  the 
case  presented  is  not  one  ''where  an  inferior  coturt  refuses 
to  take  jurisdiction  when  by  law  it  ought  to  do  so,  or 
where,  having  obtained  jurisdiction,  it  refuses  to  proceed 
in  its  exercise."  In  re  Parker,  131  U.  S.  221.  The  court 
below,  in  effect,  took  jurisdiction,  and  itsaction  in  striking 
out  the  bill  of  exceptions  was  at  best  but  an  error  com- 
mitted in  the  exercise  of  its  judicial  discretion,  to  correct 
which  is  the  province  of  a  writ  of  error  where  the  right  to 
duch  writ  obtains.  *  ExparteBroum,  116V.  8.^1;  Ex  parte 
ffo^tn^,  219  U.  S.  363. 

Rvle  discharged. 
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UNION  TRUST  COMPANY  OF  ST.  LOUIS  v. 
WESTHUS. 

BRROR  TO  THE  CIRCUIT  COURT  OF  THX  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  MISSOURI. 

No.  46.    Aigued  November  8,  11, 1912.— Decided  May  5,  1918. 

By  thcdistributioii  of  power  made  by  the  Circuit  Court  of  Appeals 
Act  of  1891,  and  now  embodied  in  the  Judicial  Code  of  1911,  this 
court  has  no  juriadicUcm  to  review  a  judgment  or  decree  of  the  Cir- 
cuit Court  of  Appeals  otherwise  tiian  by  proceedings  addressed 
directly  to  that  court  in  a  causa  which  is  susceptible  of  being  re- 
viewed. 

That  which  can  only  be  done  l^  direct  action  cannot  be  done  l^  in- 
direction. 

In  a  case  in  which  on  the  origmal  pleadings  the  judgment  of  the  Circuit 
Court  of  Appeals  would  not  have  been  reviewable  by  this  court, 
plaintiff  recovered  in  the  Circuit  Court  and  on  appeal  the  Circuit 
Court  of  Appeals  reversed  and  remanded  for  new  trial,  with  an 
opinion  adverse  to  all  of  plaintiff's  contentions:  plaintiff  in  the  Cir- 
cuit Court  amended  by  adding  an  allegation  denying  due  process  of 
law,  and  elected  not  to  plead  further  after  demurrer  sustained  and 
took  a  direct  writ  of  error  to  this  court  basing  it  on  the  constitutioqal 
question,  and  claiming  that  in  this  court  all  other  questions  could 
dsd  be  passed  on:  HM  that  this  court  will  not  in  this  indirect  man- 
ner attempt  to  review  a  judgment  of  the  Circuit  Court  of  Appeals 
which  it  otherwise  has  not  jurisdiction  to  review. 

This  court  is  scrupulous  to  keep  within  its  jurisdiction,  and  if  the  record 
does  not  show  that  the  Circuit  Court  of  Appeals  has  already  passed 
on  questions  in  the  case  it  will  order  the  deficiency  supplied  by  di- 
recting the  court  below  to  certify  all  the  papers  in  the  case. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
directly  to  review  the  judgment  of  the  Circuit  Court,  are 
stated  in  the  opinion. 

Mr.  H.  r.  Newcomb,  with  whom  Mr.  Montague  Lyori 
and  Mr.  S.  L.  Swarts  were  on  the  brief >  for  plaintiff  in  error. 
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Mr.  Assistant  Attorney  Oeneral  Harr  for  defendant  in 
error. 

Mr.  Chief  Jttsticb  Whttb  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  plaintiff  below,  and  brought  this 
action  to  recover  a  sum  levied  as  a  legacy  tax  under 
§§  29  and  30  of  the  War  Revenue  Act  of  June  13,  1898, 
c.  448,  30  Stat.  448,  464,  465,  as  amended  by  the  act 
of  March  2,  1901,  c.  806,  §§  10,  11,  31  Stat.  938,  946- 
948.  The  grounds  for  recovery  stated  in  the  petition  in 
effect  presented  only  questions  of  statutory  construction. 
The  trial  court,  being  of  opinion  that  a  recovery  was 
justified  upon  one  of  the  stated  grounds,  sustained  a  de- 
murrer to  the  answer,  and,  the  defendants  not  desiring 
to  plead  further,  judgment  was  entered  for  the  plaintiff. 
The  case  was  then  taken  to  the  Circuit  Court  of  Appeals. 
That  court  in  a  full  and  careful  opinion  reviewed  the 
grounds  for  recovery  relied  upon  in  the  petition,  decided 
that  all  the  grounds  of  the  claim  were  without  merit  and 
held  there  was  no  right,  to  the  reUef  prayed.  In  conse- 
quence the  judgment  of  the  court  below  was  reversed  and 
the  case  was  remanded  with  directions  to  overrule  the 
demurrer,  and  for  fturther  proceedings  consistent  with  the 
views  expressed'^in  the  opinion  of  the  court.  164  Fed. 
Rep.  796.  A  petition  for  rehearing  was  overruled.  168 
Fed.  Rep.  617. 

On  the  receipt  of  the  mandate  the  trial  court  allowed 
the  plaintiff  to  file  an  amended  petition,  wherein,  in  addi- 
tion to  repeating  the  contentions  urged  in  the  origizial 
petition  it  wafe  alleged  that  the  "clear  value"  of  the  life 
estate  in  question  had  been  fixed  and  determined  by  a 
method  so  arbitrary  as  to  amoxmt  to  a  deprivation  of 
property  withoulj  due  process  of  law.  A  demurrer  to  this 
amended  petition  was  sustained,  and,  the  plaintiff  electa 
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ing  not  to  plead  furiher,  judgment  was  entered  in  favor  of 
the  defendants. 

The  case  was  then  brought  directly  to  this  court  ypon 
the  theory  that  a  constitutional  question  was  involved. 
The  assignments  of  error  invoked  a  reexamination  of  all 
the  issues  including  those  which  had  been  adversely 
passed  on  by  the  Circuit  Court  of  Appeals.  On  these 
assignments  the  case  was  argued  at  bar  and  taken  under 
advisement  on  a  record  which  contained  only  the  proceed- 
ings had  in  the  trial  court  subsequent  to  the  filing  of  the 
mandate  of  the  Circuit  Court  of  Appeals.  While  in  that 
situation  the  published  report  of  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  came  under  our  observation.  Mind- 
ful of  the  proper  consideration  due  to  the  Circuit  Court  of 
Appeals  and  of  our  duty  at  all  times  to  be  scrupulous  to 
keep  within  our  jurisdiction,  for  the  purpose  of  enabling 
us  to  apply  the  doctrine  announced  in  the  case  of  Aspen 
Mining  &  Smelting  Co.  v.  BiUinga,  150  U.  S.  31,  in  which 
case,  as  in  this,  the  record  did  not  disclose  that  the  cause 
had  been  passed  upon  by  the  Circuit  Court  of  Appeals, 
although  there  was  on  the  files  of  this  court  certiorari 
proceedings  so  showing,  to  which  resort  was  had,  we 
directed  that  the  court  below  supply  the  deficiency,  if 
any  there  was,  in  the  record,  by  certifjdng  all  the  pro- 
ceedings had  in  the  case.  At  once,  by  stipulation  of 
counsel,  an  additional  transcript  was  filed  stating  the 
proceedings  on  the  first  trial,  the  taking  of  the  appeal  to 
the  Circuit  Court  of  Appeals  and  the  action  of  that  court, 
and  in  the  light  thus  afforded  we  come  first  to  consider  our 
jurisdiction  over  the  controversy. 

There  can  be  no  doubt  that  oii  the  record  upon  which 
the  Circuit  Court  of  Appeals  acted  the  judgment  of  that 
court,  if  it  had  been  final  in  form,  would  have  been  beyond 
our  competency  to  review.  Spreckels  Sugar  Refining  Co. 
v.  McClainy  192  U.  S.  397.  There  can  equally  be  no  doubt 
that  if  we  have  power  to  pass  upon  the  case  on  this  record. 
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our  jurisdiction  embraces  not  only  the  right  to  decide  the 
alleged  constitutional  question  raised  after  the  mandate 
of  the  Circuit  Cowrt  of  Appeals  had  been  filed  in  the  trial 
cowrtf  but  also  all  other  questions  arising  on  the  record 
including  those  passed  upon  by  the  Circuit  Cowrt  of 
Appeals.  Indeed,  it  is  unnecessary  to  cite  the  many 
authorities  sustaining  this  view,  since  the  insistence  of 
the  plaintiff  in  error  is  that  every  question  is  open,  and 
in  effect  the  argument  seeks  a  review  and  reversal  of  the 
rulings  previously  made  by  the  Circuit  Court  of  Appeals. 
But  by  the  distribution  of  power  made  by  the  act  of  1891 
and  embodied  in  the  Judicial  Code,  no  jurisdiction  is 
conferred  upon  this  court  to  review  a  judgment  or  decree 
of  the  Circuit  Court  of  Appeals  otherwise  than  by  proceed- 
ings addressed  directly  to  that  court  in  a  cause  which  is 
susceptible  of  being  reviewed.  Under  th^e  conditions 
the  absence  of  jurisdiction  to  exercise  the  authority  which 
we  are  now  asked  to  exert  would  seem  to  be  clear  unless 
the  principle  be  recognized  that  we  have  a  right  to  do  by 
indirection  that  which  the  statute  gives  us  power  only  to 
do  by  direct  action.  It  is,  however,  said  the  statute  gives 
the  right  to  come  directly  to  this  coiul  where  a  constitu- 
tional question  is  involved  and  as  such  question  was 
raised  below,  albeit  after  the  cause  was  pending  in  the 
trial  court  for  the  purpose  of  giving  effect  to  the  mandate 
of  the  Circuit  Court  of  Appeals,  the  right  to  direct  review 
exists  and  cannot  be  denied  without  refusing  to  accord 
the  relief  plainly  afforded  by  the  statute.  At  best  this 
proposition  but  involves  the  assertion  that  by  virtue  of 
the  power  conferred  to  take  a  direct  appeal  from  one 
court,  authority  is  given  to  indirectly  review  the  decision 
of  another  and  higher  court,  although  the  statute  restricts 
the  right  to  review  such  decision  to  a  direct  proceeding. 
But  resort  to  original  reasoning  to  establish  the  imsound- 
ness  of  the  proposition  relied  on  is  scarcely  necessary,  as 
that  result  will  be  made  plainly  manifest  by  applying 
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principles  established  in  the  following  cases:  iiapen  Mining 
A  Smelting  Co.  v.  BiUinga,  150  U.  S.  31,  37;  Braum  v. 
Attm  Water  Co.,  222  U.  S.  325,  and  MebropolHan  Co.  v. 
Kaw  VaUey  Diatria,  223  U.  S.  519.  Nor,  as  in  effect  held 
in  the  Metropolitan  Case,  can  the  case  of  Cflcbe  Newepaper 
Co.  V.  WaUcer,  210  U.  S.  356,  be  considered  as  announcing 
a  doctrine  in  conflict  with  the  rulings  in  the  Aepen  and 
Alton  cases.  And  aside  from  a  distinction  suggested  in 
the  Metropolitan  Case  between  the  Aspen  and  AUon  cases 
and  the  Globe  Case,  it  must  follow  that  if  the  ruling  in  the 
Globe  Case  was  in  anywise  in  conflict  with  the.  doctrine 
announced  and  approved  in  the  Metropolitan  Case,  to  the 
extent  of  such  conflict  it  was  necessarily  qualified  by  that 
decision. 

It  is  insisted,  however,  that  in  both  the  Aspen  and  the 
Alton  cases,  the  questions  which  it  was  sought  to  review 
by  direct  appeal  after  the  decision  of  the  Circuit  Court 
of  Appeals  had  been,  either  expressly  or  by  necessary 
implication,  passed  upon  by  that  court  and  therefore  were 
expressly  foreclosed,  while  here  such  is  not  the  case,  since 
the  constitutional  question  was  not  in  the  case  when  it 
went  to  the  Circuit  Court  of  Appeals,  but  only  made  its 
appearance  by  an  amendment  to  tbe  pleadings  after  the 
decifflon  of  that  court.  Granting  the  premise  upon  which 
the  argument  rests,  the  deduction  is  unfounded.  The 
ruling  in  both  the  Aspen  and  AUon  cases  rested  upon  the 
plain  ground  of  the  duty  of  this  court  not  to  exert  a  power 
not  conferred,  of  the  impossibility  of  proceeding  upon  the 
theory  that  error  could  be  said  to  have  been  committed 
by  the  trial  court  because  it  had  appHed  the  decision  of 
the  Circuit  Court  of  Appeals  or  of  maintaining  the  right 
to  the  direct  appeal  which  was  relied  up6n  in  those  cases 
consistently  witii  the  power  of  the  Circuit  Court  of  Ap- 
peals, not  only  to  decide  questions  within  its  jinisdiction, 
but  moreover  to  dcftermine  whether,' when  in  a  particular 
case  it  had  decided  such  questions  and  remanded  the  case 
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in  which  they  had  been  decided  to  a  trial  court  for  further 
proceedings  that  court  had  in  such  fiuther  proceedings 
given  due  effect  to  its  decision.  Indeed  these  considera- 
tions were  expounded  in  the  Metropolitan  Case,  and  it 
was  there  pointed  out  that  the  attempt  to  make  a  distinc- 
tion upon  the  mere  form  of  the  mandate  was  without 
merit  (p.  523).  Looked  at  arguendo,  however,  as  a  matter 
of  first  impression,  the  source  of  the  error  which  the  prop- 
osition here  relied  upon  involves  is  not  difBicult  to  per- 
ceive. It  consists  in  pursuing  a  mistaken  avenue  of  ap- 
proach to  this  court;  that  is,  of  coming  directly  from  a 
trial  court  in  a  case  where,  by  reason  of  the  cause  having 
been  previously  decided  by  the  Circuit  Court  of  Appeals, 
the  way  to  that  court  should  have  been  pursued  even  if  it 
was  proposed  to  ultimately  bring  the  case  here.  The  error 
comes  from  attempting,  after  the  case  has  been  taken  to 
the  Circuit  Court  of  Appeals  and  been  there  decided,  to 
resort  to  proceedings  for  review  which  under  the  statute 
are  applicable  only  in  case  no  such  action  by  the  Circuit 
Court  of  Appeals  had  been  taken.  A  consideration  of  the 
confusion^  which  inevitably  would  result  if  the  doctrine  of 
the  Metropolitan,  Alton  and  Aspen  cases  were  not  applied, 
of  the  necessity  which  would  arise  for  denying  powers 
conferred  upon  the  Circuit  Court  of  Appeals  by  the  statute 
and  of  calling  into  play  a  power  of  review  by  this  court  not 
given,  clearly  demonstrates  the  error  of  the  right  to  direct 
appeal  here  insisted  upon.  And  the  correctness  of  the 
rule  announced  in  the  Aspen  Case  and  which  was  reiterated 
in  the  Alton  and  Metropolitan  cases,  which  we  again  now 
apply,  is  shown  by  the  complete  concordance  between  all 
of  the  provisions  of  the  statute  which  will  be  brought 
about  by  its  application. 

Dismissed  for  want  of  jurisdiction. 

Mr,  Justice  Pitney  took  no  part  in  the  decision  of 
this  case. 
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UNITED  STATES  v.  CHAVEZ. 

ERROR  TO   THE   DISTRICT  COURT   OF  THE   UNITED   STATES 
FOR  THE  WESTERN  DISTRICT  OF  TEXAS. 

No.  863.    Aigued  April  11,  1913.— Decided  May  5,  1913. 

In  construing  a  statute  a  word  used  therein  may  be  given  the  mean- 
ing it  has  in  common  speech,  although  it  may  have  a  narrower 
technical  meaning. 

While  the  word  ^'export"  technically  includes  the  landing  in,  as  well 

•  as  the  shipment  to  a  foreign  country,  it  is  often  used  as  meaning 

only  the  shipment  from  this  country  and  it  will  be  so  construed  when 

used  in  a  statute  the  manifest  purpose  of  which  would  be  defeated 

by  limiting  the  word  to  its  strict  technical  meaning. 

As  used  m  the  joint  resolution  of  March  14,  1912,  37  Stat.  630,  pro- 
hibiting exportation  of  munitions  of  war  to  American  countries  where 
conditions  of  domestic  violence  exist,  the  word  "export''  refers  to 
any  shipment  of  the  prohibited  articles  from  the  United  States 
whether  there  was  a  landing  thereof  in  the  foreijgn  coimtry  or 
not. 

Plersonal  carriage  of  prohibited  articles  from  this  to  a  foreign  coontiy 
does  not  render  inapplicable  the  prohibition  to  export  such  articles 
under  the  resolution  of  March  14,  1912. 

The  facts,  which  involve  the  construction  of  the  joint 
resolution  of  March  14,  1912,  37  Sta^;.  630,  relative  to 
shipment  of  arms  and  munitions  of  war  to  other  American 
countries  during  times  of  domestic  violence  therein  and 
what  constitutes  an  exportation  \mder  such  resolution, 
are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Adkins,  with  whom 
Mr.  Karl  W.  Kirchwey  was  on  the  brief,  for  the  United 
States: 

Any  willful  iu;t  of  transporting  or  shipping  contraband 
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articles  from  any  point  in  the  United  States  with  Mexico 
as  the  destination  of  such  transportation  or  shipment  is 
criminal.  Such  is  the  natural  meaning  of  the  words  used. 
As  to  meaning  of  "export"  see  Swan  v.  United  States,  190 
U.  S.  443;  17  Op.  Attys.  Genl.  583.  As  to  tax  on  exported 
articles,  see  Almy  v.  Calif omiay  24  How.  169;  Clarke  v. 
Clarke,  3  Woods,  408;  Fairbank  v.  United  States,  181  U.  S. 
283.  As  to  tax  on  goods  in  interstate  commerce,  see  Coe 
V.  Errol,  116  U.  S.  517,  525;  Turpin  v.  Burgess,  117  U.  S. 
504;  Dooley  v.  United  States,  183  U.  S.  151;  Kidd  v.  Flag' 
ler,  54  Fed.  Rep.  367;  United  States  v.  Forrester,  25  Fed. 
Cas.  No.  15132.  As  to  shipment,  see  Fisher  v.  Minot,  10 
Gray,  260,  262;  Harrison  v.  ForOage,  161  U.  S.  57,  63; 
Ledon  v.  Havemeyer,  121  N.  Y.  179, 186.  See  also  Century 
Dictionary;  Standard  Dictionary. 

The  construction  given  resolution  by  court  below  is 
inconsistent  with  purpose  of  its  enactment  and  renders 
enforcement  practically  impossible.  This  is  clear  from 
evil  sought  to  be  remedied;  means  designed  therefor. 

The  joint  resolution  of  April  22, 1898,  which  formed  the 
basis  of  the  present  resolution,  was  adopted  shortly  after 
the  outbreak  of  the  war  with  Spain  in  order  to  prevent  the 
exportation  of  coal  or  other  war  materials  destined  for  the 
ultimate  use  of  the  enemy.  For  circumstances  leading  to 
its' adoption  see  debate  in  Congress  upon  its  introduction. 
Cong.  Rec.,  vol.  48,  pt.  4,  pp.  3257-3258;  Cong.  Rec., 
vol.  31,  pt.  5,  p.  4170. . 

-  The  necessary  consequences  of  the  District  Court's 
ruling  is  demonsthited  1^  the  inefficacy  of  the  resohition 
Its  interpreted  below.  In  the  present  case  the  accused  la 
bound  for  Mexico  with  the  contraband  articles  on  his  peiv 
son.  According  to  the  District  Court  he  h^  committed 
no  offense  xmtil  he  enters  Mexico.  But  he  is  tt\en  beyond 
the  reach  of  process  of  a  Federal  court.  At  the  instant 
of  the  completion  of  his  offense,  therefore,  he  escapes 
from  the  jurisdiction  of  the  United  States.    Nor  is  his 
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offense  ^xtradictable.  (See  extraditioii  treaty  with  Mexico 
of  Feb.  22,  1899,  31  Stat.  1818.)  The  reeolution  was  ob- 
viously designed  to  prevent  individuals  while  in  this 
country,  and  beyond  the  reach  of  Mexican  authorities, 
from  aiding  the  revolution  in  Mexico;  and  these  are  the 
very  individuals  whom  the  existing  law,  as  construed 
below,  is  powerless  to  touch.  Undar  this  constraction,  a 
Mexican  might  safely  cross  the  border  into  the  United 
States,  stack  up  with  all  the  munitions  of  war  he  could 
carry,  recross  the  boxmdary  into  Mexico,  and  then  come 
back  here  for  more — ^provided  only  that  on  subsequent 
trips  the  offender  took  care  to  avoid  recognition  and  arrest 
for  his  prior  offense. 

WfaatevOT*  mode  of  transportation  was  adopted  the 
United  States  authorities  catainly  could  not  intercept 
the  shipment,  but  must  allow  it  to  cross  the  boxmdary 
and  proceed  to  its  destination.  Except  for  the  deterrent 
effect  of  an  occasional  conviction  the  reeolution  would 
wholly  fail  as  a  measure  of  prevention.  There  is  a  strong 
presumption  against  that  construction  of  a  statute  which 
virtually  nullifies  it  and  defeats  its  object,  or  which  leads 
to  the  manifest  absurdities  heretofore  suggested.  United 
States  V.  Hartwelly  6  Wall.  396. 

No  appearance  for  defendants  in  error. 

Mr.  Chiep  Justice  WmTs  delivered  the  opinion  of  the 
court. 

By  virtue  of  the  act  of  March  2,  1907,  34  Stat.  1246, 
c.  2564,  this  direct  writ  of  error  is  prosecuted  for  the 
purpose  of  reversing  the  judgment  below  because  of  an 
alleged  erroneous  construction  given  by  the  court  to  the 
joint  resolution  of  March  14,  1912,  37  Stat.  630,  in  conse- 
quence of  which  the  indictment  in  this  case  was  quashed 
because  stating  no  offense  against  the  provisions  of  the 
joint  resolution. 
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The  charging  part  of  the  indictment^is  as  follows: 

"That  heretofore,  to-wit:  on  the  thhxi  day  of  May, 
A.  D.  1912,  m  the  City  and  County  of  El  Paso,  in  the 
State  of  Texas,  in  the  Western  District  of  Texas,  and 
within  the  jurisdiction  of  this  Court,  one  Amulfo  Chavez, 
alias  Amuto  Chavez,  late  of  said  district,  did  unlawfully, 
knowingly,  wilfully  and  with  intent  to  export  the  muni- 
tions of  war  hereinafter  described  from  the  said  City  of 
El  Paso  to  Ciudad  Juarez  in  Mexico,  make  a  certain  ship- 
ment of  certain  munitions  of  war,  to-wit:  two  thousand 
(2,000)  Winchester  cartridges  of  the  caliber  30-30,  that 
is  to  say,  did  make  a  shipment  of  said  munitions  of  war 
from  said  City  of  El  Paso  and  with  said  Ciudad  Juarez  in 
Mexico  as  the  destination  of  said  shipment,  by  transport- 
ing the  same  on  his  person  from  a  point  the  exact  location 
of  which  is  to  your  Grand  Jury  \mknown  and  hence  not 
here  given,  near  the  intersection  of  North  El  Paso  and 
San  Francisco  Streets  in  the  City  of  El  Paso  to  a  point, 
the  exact  location  of  which  is  to  your  Grand  Jury  unknown 
and  hence  not  here  given,  but  which  is  near  tiie  intersection 
of  South  Stanton  and  Fifth  Streets  in  the  said  Qty  of 
El  Paso." 

The  joint  resolution  is  as  follows: 

"Sbctign  1.  That  whenever  the  President  shall  find 
that  in  any  American  country  conditions  of  domestic 
violence  exist  which  are  promoted  by  the  use  of  arms  or 
munitions  of  war  procured  from  the  United  States,  and 
shall  make  proclamation  thereof,  it  shall  be  imlawful  to 
export  except  under  such  limitations  and  exceptions  as 
the  President  shall  prescribe  any  arms  or  munitions  of 
war  from  any  place  in  the  United  States  to  such  country 
xmtil  otherwise  ordered  by  the  President  or  by  Congress. 

"Sec.  2.  That  any  shipment  of  material  hereby  de- 
clared unlawful  after  such  a  proclamation  shall  be  pxm- 
ishable  by  fine  not  exceeding  ten  thousand  dollars,  or  by 
imprisonment  not  exceeding  two  years,  or  both." 
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The  proctamation  of  the  President  applying  without 
exception  or  limitation  the  provisions  of  the  resolution  to 
Mexico  was  issued  April  12,  1912.  Proclamations  1912, 
p,  57. 

Considering  it  to  be  indisputable  that  two  acts  are 
essential  to  constitute  export  in  the  legal  sense,  a  shipment 
from  this  coxmtry  to  a  foreign  country  and  the  landing  of 
the  goods  in  such  foreign  country,  the  court  below  held 
that  no  transgression  of  the  prohibition  of  the  first  sec- 
tion, making  it  unlawful  to  export,  could  arise  from  the 
facts  charged,  because  they  alleged — giving  them  the 
most  favorable  view  to  the  Government — ^but  a  shipment 
from  this  country  to  Mexico  xmconsummated  by  delivery 
in  the  foreign  country.  Coming  to  consider  the  second 
section,  it  was  held  that  the  act  punished  by  that  section 
was  the  exportation  prohibited  by  the  first  section,  and 
hence  the  charge  of  shipment  without  an  averment  of 
landing  in  the  foreign  country  stated  no  offense  punishable 
by  the  second  section.    The  court  said: 

''The  all^ations  of  the  indictment,  as  understood  by 
the  court,  charge  in  effect  that  the  defendant  attempted 
to  export  munitions  of  war — ^nothing  more;  and  as  the 
joint  resolution  is  directed  against  actual  exportation  and 
not  merely  the  attempt  to  export,  the  acts  charged  against 
the  defendant  are  not  embraced  within  the  prohibition. 
The  word  'shipment/  employed  in  connection  with  the 
words  'material  hereby  declared  xmlawful'  can  only  refer, 
in  the  judgment  of  the  coiut,  to  material  shipped,  ex- 
ported, to  the  coimtry  where  the  disturbance  exists,  since 
it  is  only  such  material  that  is  declared  to  be  unlawful  by 
the  first  section  of  the  resolution,  defining  the  offense." 

In  common  speech  the  shipment  of  goods  from  this  to 
a  foreign  coimtry  without  regard  to  their  landing  in  such 
coimtry  is  often  spoken  of  as  an  export.  It  is  true  also 
that  for  the  purposes  of  the  provisions  of  §  9,  Article  I,  of 
the  Constitution,  prohibiting  the  laying  by  Congress  of 
VOL.  ccxxviii — ^34 
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a  tax  or  duty ' '  on  articleB  exported  £rom  any  State "  and  of 
§  10,  Article  I,  forbidding  any  State,  without  the  consent 
of  Congress,  to  ''lay  any  imposts  or  duties  on  imports  or 
exports,"  a  shipment  is  considered  as  the  initiation  of 
export  so  as  to  bring  the  goods  shipped  within  the  pro- 
tection of  the  constitutional  safeguards.  Almy  v.  Calir 
fomia,  24  How.  169;  Fairbank  v.  United  States,  181  U.  S. 
983.  Despite,  however,  the  significance  given  to  the 
words  to  export  in  these  cases,  it  is  nevertheless  certain, 
as  stated  by  the  court  below,  that  by  a  practically  unani- 
mous concensus  of  opinion,  accuratdy  speaking,  exporta- 
tion in  the  complete  sense  consists  of  two  essential  in- 
gredients— ^the  sending  of  merchandise  from  this  to  a 
foreign  coxmtry  and  its  landing  in  such  coxmtry.  But  the 
question  which  we  are  called  upon  to  solve,  that  is,  the 
meaning  of  the  words  ''to  export"  as  used  in  the  joint 
resolution,  may  not  be  disposed  of  by  any  mere  abstract 
consideration  of  the  meaning  of  the  words,  but  their 
signification  must  be  determined  with  reference  to  the 
text  of  the  resolution  itself. 

Putting  out  of  view  the  parenthetical  clause  in  the  text 
of  the  resolution  concerning  the  proclamation  of  the 
President,  it  reads  as  follows:  "it  shall  be  unlawful  to 
export  any  arms  or  munitions  of  war  from  any  place  in 
the  United  States  to  such  country,"  that  is,  the  country 
brought  within  the  terms  of  the  resolution  by  a  prodamar 
tion  of  the  President.  Conceding  for  argument's  sake  that 
if  the  words  to  export  stood  alone  in  the  text,  that  is, 
were  not  accompanied  by  explanatory  or  defining  words, 
they  would  have  to  be  interpreted  with  reference  to  the 
meaning  of.  export  in  the  complete  sense,  that  is,  as  includ- 
ing landing  in  the  foreign  country,  such  concession  is  not 
here  controlling  or  persuasive.  We  say  this  because,  as 
we  have  seen,  the  words  to  expc^  are  expressly  qutdified 
by  a  clause  which  serves,  in  a  sense,  to  define  their  mean- 
ing and,  at  all  events,  to  make  dear  the  nature  and  char- 
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acter  of  the  acts  intended  to  be  embraced  by  the  prohibi- 
tion against  exporting.  In  othd*  words,  the  resolution 
does  not  say  it  shall  be  unlawful  to  export,  but  it  adds, 
''any  arms  or  munitions  of  war  from  any  place  in  the 
United  States  to  such  foreign  country."  In  view  of  the 
accepted  significance  of  the  words  to  export  when  used  in 
tiieir  complete  sense  and  of  the  fact  that  in  the  preceding 
sentences  of  the  resolution  the  causes  leading  to  its  adop- 
tion are  expressly  stated  to  be  the  violence  and  confusion 
sometimes  promoted  in  foreign  countries  ''by  the  use  of 
armsor  munitions  of  war  prociued  from  the  United  States/' 
the  insertion  of  words  of  definition  and  tiie  omission  from 
such  words  of  all  reference  to  landing  of  the  prohibited 
merchandise  would  seem  to  make  it  clear  that  the  pro- 
hibition of  the  resolution  was  directed  against  the  act  of 
sending  from  this  to  the  foreign  and  prohibited  country 
without  reference  to  the  completion  of  such  act  by  the 
landing  or  delivery  of  the  prohibited  merchandise  at  its 
destination;  in  other  words,  that  the  object  was  to  forbid 
the  act  of  shipment  from  the  United  States  of  the  pro- 
hibited munitions  of  war  to  a  foreign  country,  without 
reference  to  the  fulfillment  of  the  complete  act  of  export 
by  the  landing  of  the  contraband  goods.  If  there  be  room 
for  hesitancy,  that  is  to  say,  ambiguity,  as  to  the  correct- 
ness of  this  construction  of  the  first  section,  we  think 
there  can  be  no  groxmd  for  such  doubt  if  the  context  of 
the  resolution  be  considered,  that  is,  if  the  second  section 
be  taken  into  view  as  illustrating  and  making  clear  the 
text  of  the  first  section.  There  can  be  no  doubt  that  the 
object  of  the  second  section  was  to  make  the  prohibition 
of  the  first  section  operative  by  punishing  violations  of 
its  provisions.  Now,  the  second  section  does  not  purport 
to  punish  the  act  of  exporting,  but  in  express  terms  it 
only  punishes  "any  shipment,"  thus  affixing  the  con- 
struction which  we  have  given  to  the  first  section  and 
causing  it  in  reason  to  be  impossible  to  say  that  the  first 
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section  simply  prohibits  export  in  the  completed  sense. 
And  this  construction  of  the  second  section  becomes 
irresistible  when  it  is  observed  that  for  the  purpose  of 
preventing  misconception  the  words  *'any  shipment"  are 
explained  and  their  meaning  made  more  emphatic  by  the 
declaration  that  they  constitute  the  act  '^  hereby  made 
unlawful/'  thus  again  in  express  terms  affixing  a  signifi^ 
cance  to  the  first  section  and  confirming  the  meaning 
which  we  have  given  it. 

And  if  the  legislative  intent  manifested  on  the  face  of 
the  joint  resolution  and  derived  from  a  consideration  of 
the  evil  against  which  it  was  obviously  intended  to  provide 
be  taken  into  view,  it  is  not  difficult  to  perceive  tiie  rea- 
sons which  led  to  the  prohibition  against  and  punishment 
of  shipment  instead  of  export  in  the  complete  sense.  As 
we  have  previously  observed,  the  terms  of  the  resolution 
show  that  it  was  the  means  afforded  for  the  promotion 
of  turmoil  and  violence  in  certain  foreign  countries  by  the 
use  of  arms  and  munitions  of  war  derived  from  the  United 
States  which  gave  rise  to  the  passage  of  the  resolution. 
But  to  have  merely  prohibited  and  punished  the  export, 
in  the  complete  sense,  of  arms  and  munitions,  would  not 
have  served  to  prevent  the  continued  future  delivery  ol 
such  arms,  etc.,  except  as  the  anticipation  of  punishment 
might  serve  as  a  deterrent.  On  the  other  hand,  as  ship- 
ments from  the  United  States  were  the  source  of  the  evil, 
a  prohibition  against  such  shipments  and  punishment  for 
making  them  not  only  exerted  all  the  deterrent  influence 
which  could  possibly  have  arisen  from  punishing  export, 
but  besides  would  reach  the  acts  done  in  tiie  United  States 
which  were  the  generative  source  of  the  trouble  and  hence 
afford  the  means  of  putting  an  effective  stop  to  the  evil 
which  it  was  the  piupose  to  suppress.  Although  no  ques- 
tion is  raised  on  the  subject,  as  in  consequence  of  the  con- 
struction we  affix  to  the  joint  resolution  we  shall  reverse 
and  remand,  we  deem  it  well  to  say  that  merely  because 
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resort  was  hieul  to  personal  carriage  as  a  means  of  moving 
the  prohibited  articles  from  this  to  a  foreign  country 
would  not  render  inapplicable  the  prohibition  against  any 
shipment. 

Juigmevit  reversed. 


UNITED  STATES  v.  MESA. 

EBROR  TO   THE   DISTRICT  COURT  OF  THE   UNITED   STATES 
FOR  THE  WESTERN   DISTRICT  OF  TEXAS. 

No.  864.    Argued  April  11,  1913.— Decided  May  5,  1913. 

Decided  on  authority  of  preceding  case. 
199  Fed.  Rep.  518,  reveraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  ABsiBtani  Attorney  Oeneral  Adkins,  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brief ^  for  the  United  States. 

No  appearance  for  defendant  in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  defendant  in  error  was  indicted  upon  the  charge 
that  within  the  jurisdiction  of  the  court  he  "did  unlaw- 
fully, knowingly,  wilfully  and  with  intent  to  export  the 
munitions  of  war  hereinafter  described  from  the  said  city 
of  El  Paso  to  Ciudad  Juarez,  in  Mexico,  make  a  certain 
shipment  of  certain  munitions  of  war,  to-wit:  three  thou- 
sand (3,000)  ^^^^chester  rifle  cartridges  of  the  calibre  44; 
Uiat  is  to  say,  did  make  a  shipment  of  said  munitions  of 
war  from  scdd  city  of  El  Paso  and  with  said  Ciudad  Juarez, 
in  Mexico,  as  the  destination  of  said  shipment,  by  trans- 
porting the  same  in  a  wagon  from  a  point,"  etc. 
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A  demurrer  to  the  indictment  was  heard  along  with 
the  demurrer  to  the  indictment  in  the  case  against  Chavez, 
which  we  have  just  decided.  The  demurrer  was  sustained 
and  the  indictment  quashed  upon  the  opinion  rendered  in 
the  Chavez  Case.  The  ruling  which  we  have  just  made  in 
that  case  is  therefore  applicable  to  this  and  necessitates  a 
reversaL 

Judgment  reversed. 


CLARKE,  TRUSTEE  UNDER  THE  WILL  OF  PAR- 
SONS, V.  ROGERS,  TRUSTEE  IN  BANKRUPTCY 
OF  THE  ESTATE  OF  SHAW. 

APPEAL  FROM  THE  CmCXnT  COURT  OF  APPEALS  FOR  THE 
FIRST  CIRCUIT. 

No.  221.    Argued  April  16,  17,  1913.— Decided  May  5, 1918. 

The  same  person,  oonsidered  in  different  capacities,  may  act  as  the 
giver  and  receiver  of  a  fraudulent  preference;  and  so  hM  in  a  case 
where  a  trustee  of  several  trusts,  with  knowledge  of  his  insolvency, 
transferred  property  to  one  of  the  trusts  to  which  he  was  indebted. 
See  Bu8h  v.  Moore,  133  Massachusetts,  192. 

The  obligation  resting  on  a  defaulting  testamentary  trustee  to  restore 
the  value  of  the  assets  embezzled  is  of  a  contractual  character  and 
the  debt  is  provable  although  it  is  fraudulent  and  excepted  from  the 
discharge. 

Under  the  laws  of  Massachusetts  theie  may  be  a  contractual  obligation 
of  (me  trust  to  another  for  payments  impropeiiy  made  from  assets 
of  the  latter  for  the  benefit  of  the  former.  Bremer  v.  Williams,  210 
Massachusetts,  256. 

Section  17  of  the  Bankruptcy  Act  enumerates  debts  provable  under 
§  63a  which  are  not  dischaiged,  and  among  them  aze  Included  those 
that  arise  by  the  conversion  of  trust  funds. 

Equality  between  creditors  is  neoessarily  the  ultimate  aim  of  the  Bank- 
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ni|iUj  aet;  and  even  if  the  divkte&d  be  veiy  amaU,  th^ 

ocmetnie  the  act  so  as  to  allow  one  creditor  to  be  preferred  above  the 

OthflfB. 

There  may  be  unity  of  the  pevMA  and  dHferenoe  in  capacitieB,  b^ 
unity  imputes  Imowledge  of  the  puxpoee  for  irtiich  the  different 
^sapacitiee  mrere  exercised. 

183  Fed.  Bep.  618^  affiimed. 

Thx  f acts,  vdiich  involve  the  piovisioDB  of  the  Bank- 
ruptcy Act  in  regard  to  pref erancea  and  provaUe  debta, 
are  stated  in  the  opinion. 

Mr.  Fdix  Rackemann^  with  whom  Mr.  HarriBon  M. 
Doris  was  on  the  brief,  for  appellant: 

No  succeBsor  trustee  having  been  appointed  until  long 
after  the  transaction  took  place,  and  at  the  time  of  the 
alleged  preference  there  being  no  creditor  then  lexist- 
ing  and  ascertained,  there  could  be  no  debt  provable  in 
bankruptcy,  and  no  preference  within  the  meaning  of  the 
act. 

The  beneficiaries  of  the  trusts  under  the  Parsons  will 
were  not  creditors  of  Shaw.  They  had  an  interest  in 
having  the  trust  funds  restored,  but  the  value  of  the 
missing  securities  was  in  no  event  due  or  payable  to 
them*   Bennett  v.  Woodman^  116  Massachusetts,  518. 

There  ia  no  provable  debt  oh  a  probate  bond  \mtil  the 
right  to  put  the  bond  in  suit  has  become  complete.  Har- 
man  v.  McDonald,  187  Massachusetts',  678;  Loring  v. 
/CenAifl,  1  Gray,  305. 

There  is  no  provable  debt  on  a  probate  bond  \mtil  some 
person  is  ascertained,  other  than  the  obligor,  who  will  be 
entitled  to  receive  the  amoxmt  for  which  execution  mky 
be  awarded.    Bennett  v.  Ruasetl^  2  Allen,  537,^1. 

There  is  no  liability  apart  from  the  bond.  Brooke  v. 
Brooks,  11  Gush.  18;  Conani  v.  Kendall;  21  Pick.  36; 
Johnson  v.  Johnson,  120  Massachusetts,  455. 

The  contractual  obligation,  without  whidi  theve  can 
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be  no  provable  debt,  must  be  found  in  the  probate  bond. 
Wheeter  v.  Freeman,  13  Pick.  167;  Brooke  v.  Brooke,  11 
Cush.  18. 

Apart  from  the  bond,  and  considering  the  situation  as 
it  would  have  been  had  no  bond  been  given  or  required, 
there  was  no  contract  obligation  resting  upon  Shaw,  in  his 
capacity  of  testamentary  trustee. 

The  obligation  to  restore  the  value  of  assets  embezzled 
cannot  be  contractual,  when  the  antecedent  obligation 
not  to  embezzle  is  not  contractual.  The  liability  results 
from  breach  of  the  obligation  and  cannot  be  of  a  different 
nature.  The  defaulting  trustee  is  bound  to  make  good  a 
defalcation  for  the  same  reason  that  he  is  boxmd  to  ex- 
ercise due  care  in  making  investments;  all  his  duties  and 
liabilities  are  derived  from  the  obligation  of  faithful  ad- 
ministration, and  that  obligation  arises,  not  ex  conbractUj 
but  ex  lege. 

The  complex  relations  involved  in  a  trust  cannot  be 
reduced  to  the  ordinary  elements  of  contract.  Ward's 
Pollock  on  Contracts,  p.  231. 

The  true  owner  of  goods  wrongfully  converted  and  sold 
may  waive  the  tort  and  recover  the  money  in  assumpsit. 
This  is  a  pure  tort  liability.  Nor  will  the  contract  form 
of  remedy  lie  if  the  wrong-doer  has  not  sold  the  goods 
and  received  money  for  them.  Jonee  v.  Hoar,  6  Pick.  285 ; 
1  Cooley  on  Torts,  3d  ed.,  p.  IQO;  Ward's  Pollock  on  Con- 
tracts, p.  238;  see  Loveland,  4th  ed.,  p.  669.  Crauqford  v. 
Burke,  195  U.  S.  176,  distinguished. 

At  the  time  of  the  alleged  preference,  there  was  no  one 
who  could  have  sued  Shaw  m  indebitatus  oeeumpeiL  He 
had  converted  trust  securities/'  The  record  does  not  show 
how  he  had  disposed  of  them,  or  whether  he  had  sold  them 
and  received  money  for  them.  His  liability  was  in  the 
nature  of  tort.  He  was  a  tort-feasor  in  equity.  Loring  v. 
Salisbury  Mills,  125  Massachusetts,  138, 153;  In  re  Tucker, 
153  Fed.  Rep.  91,  96.    But  there  was  no  one  who  could 
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gue  him  at  law,  and  the  doctrines  of  waiver  of  tort  and 
9ua8i-oontract  do  n6t  apply,  in  default  of  a  plainti£F  en- 
titled to  invoke  them.  Omdd  v.  Emerson^  99  Massachu- 
setts, 154,  157:  Johnson  v.  JohnsoUj  120  Massachusetts, 
165;  Henchey  v.  Henckey,  167  Massachusetts,  77;  MinMn 
V.  Mindiin,  157  Massachusetts,  265. 

In  the  case  at  bar,  the  trust  was  open;  there  had  been 
no  accounting;  no  monqr  was  due  any  cestui  que  trust, 
and  the  amount  of  the  trustee's  liability  by  reason  of  his 
breaches  of  trust  remained  to  be  ascertained. 

The  decree  can  be  supported  only  on  fictions. 

By  a  fiction  of  law,  a  contract  relation  is  sometimes 
implied  between  two  persons  in  order  that  one  of  them 
may  have  a  remedy  against  the  other  in  contract  form. 
But  in  the  case  at  bar,  both  the  contract  and  the  creditor 
are  fictitious.    Eastman  v.  Wright,  6  Pick.  316,  321. 

It  is  obvious  that  there  can  be  no  real  contract,  or 
meeting  of  minds,  or  legal  obligation  between  a  person 
acting  in  one  capacity  and  the  same  person  acting  in  an- 
other capacity.  Two  x>ersons,  at  least,  are  involved  in 
the  conception  of  the  simplest  legal  right  or  obligation. 
Therefore,  no  man  can  be  defendant  in  aaaction  in  which 
he  18  also  plaintiff,  either  at  law  or  equity.  Lewin  on 
Trusts,  8th  Eng.  ed.,  p.  91;  1  Perry  on  Trusts,  5th  ed., 
p.  11;  Prentice  v.  Dehan,  10  Allen,  353;  BatchMer,  Petir 
turner,  147  Massachusetts,  465, 471 ;  Sigoumey  v.  Wetherell, 
6  Met.  553,  557;  Benchley  v.  Chapin,  10  Gush.  173. 

It  is  Hot  necessary  that  the  debt  should  have  been 
liquidated,  and  insolvency  of  the  debtor  makes  no  dif- 
ference. The  presumption  is  conclusive  that  the  debt  has 
been  paid.  Choate  v.  Thomdike,  138  Massachusetts,  371; 
Bassett  v.  Fidelity  ike.  Co.,  184  Massachusetts,  210;  and  see 
Ipswich  Mfg.  Co.  v.  Story,  5  Met.  310,  313;  Leland  v. 
Fdim,  1  Allen,  531 ;  Mattoon  v.  Cawing,  13  Gray,  387,  390. 

When  the  right  to  demand  and  the  liability  to  pay  co- 
&ast  in  one  person,  the  law  presumes  instantaneous  pay- 
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ment  and  extinguishes  the  debt.  Woemer,  Executors  and 
Administratorsy  §  311.  See  Article  on  Legal  Fictions,  7 
Harvard  Law  Review,  p.  282. 

The  trust  estate  was  not  Shaw's  creditor  in  a  legal  sense. 
Salmondi  Jurisprud^ice,  2d  ed.,  283;  Taylor  v.  Dtwis^  110 
tJ.  S.  330,  334. 

Perhaps,  on  technical 'grounds,  the  strong  equity  of  the 
surety  under  circumstances  like  those  disclosed  in  this 
record  could  not  be  protected,  if  a  preference  were  clearly 
shown.  But  where  a  creditor  and  a  preference  can  only 
be  discovered  by  resort  to  novel  fictions  of  law,  it  would 
seem  that  the  surety's  equity  ought  to  move  the  court  to 
decide  the  question  of  preference  or  no  preference  in 
accordance  with  the  actual  facts  of  the  case. 

Shaw's  knowledge  of  his  own  fraud  is  not  to  be  imputed 
to  the  beneficiaries.  But  if  it  were  possible  to  regard  the 
beneficiaries  as  creditors  and  Shaw  as  their  agent,  Shaw's 
guilty  knowledge^  could  not  be  imputed  to  his  innocent 
principals.  McNaboe  v.  Columbian  Mfg.  Co.j  153  Fed. 
Rep.  967;  Ldndsey  v.  Lambert  Assth.^  4  Fed.  Rep.  48. 

The  equities  in  favor  of  the  innocent  beneficiaries  of 
the  Parsons  trusts  ought  to  forbid  the  expedient  of  in- 
venting fictions  in  order  to  make  out  a  voidable  pref- 
erence. 

In  Bush  V.  Moore,  133  Massachusetts,  198,  the  guardian 
was  not  both  creditor  and  debtor;  he  was  debtor  and  agent 
of  the  creditor.  See  Lowell  on  Bankruptcy,  §§  93,  100; 
Murray  v.  Wood,  144  Massachusetts,  195. 

In  England,  where  unliquidated  claims  arising  from 
breach  of  trust  are  provable  by  express  provision  of  ihe 
statute,  46  and  47  Victoria,  c.  52,  §  39  (1883),  a  voluntary 
payment  to  make  good  a  breach  of  trust  is  not  held  a 
preference.  Sharp  v:  Jackson  (1899),  A.  C.  419;  Robson's 
Bankruptcy,  7th  ed.,  p.  237;  Orrei  v.  Career,  21  Beav.  62; 
Ex  parte  Shaw,  1  Gljm  &  Jameson's  Gases  in  Bankruptcy, 
127. 
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Mr.  Mduin  M.  Johnson,  with  whom  Mn  Henry  M. 
Rogers  and  Mr.  A.  Farley  Brewer  were  on  the  brief,  for 
i^pellee. 

Mr.  Jusncs  McKenna  delivered  the  opinion  of  the 
court. 

Petition  by  appellee  as  trustee  in  bankruptcy  of  the 
estate  of  John  O.  Shaw  to  recover  a  preference. 

The  facts  are  these:  The  bankrupt,  John  O.  Shaw,  was, 
for  a  long  time  prior  to  the  adjudication  in  bankruptcy, 
trustee  under  the  will  of  Samuel  Parsons,  late  of  Newton, 
in  the  county  of  Middlesex,  Massachusetts,  of  two  trusts^ 
one  for  the  benefit  of  Charles  A.,  James  H.  and  Henry  B. 
Parsons,  and  the  other  for  the  benefit  of  E.  F.  and  E.  A. 
Parsons. 

After  proceedings  in  bankruptcy  had  been  commenced, 
Shaw  resdgned  the  trusts  and  his  resignation  was  accepted 
by  the  Probate  Court  of  Middles^  County  on  March  25, 
1908,  and  appellant,  George  Lemist  Clarke,  was  appointed 
trustee^  of  the  trusts  and  duly  qualified. 

In  the  month  of  January,  1908,  and  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy  against  him 
and  whilst  he  was  insolvent,  Shaw  was  largely  indebted  to 
each  of  the  trusts  and  to  himself  as  trustee  and  transferred 
from  himself  individually  to  the  trusts  andi  to  himself  as 
trustee  thereof  as  follows:  To  the  trust  for  C.  A.  Parsons 
et  al.y  seven  of  the  $1,000  collaterid  trust  4%  bonds  of 
the  American  telephone  &  Telegraph  Company  (numbers 
specified),  and  two  $1,000  Chicago,  Burlington  &  Quincy 
Railroad  Company  3J^%  Illinois  Division  (numbers  speci- 
fied) ;  to  the  trust  of  E.  F.  and  E.  A.  Parsons,  twelve  $1,000 
Northern  Pacific — Great  Northern  4%  joint  bonds,  Chi- 
cago, Burlington  &  Quincy  collateral. 

The  transfers  were  made  by  Shaw  with  knowledge  of  his 
insolvency  and  with  intent  to  prefer  the  trusts  and  himself 
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as  trustee,  and  the  effect  (it  is  alleged)  of  such  preference, 
if  not  avoided,  will  be  to  enable  the  trust  estates  and  him- 
self as  trustee  thereof  (being  one  of  his  individual  creditors) 
to  obtain  a  greater  percentage  of  his  debts  than  any  other 
of  his  creditors  of  the  same  class. 

The  petition  prayed  that  the  bonds  be  declared  to  be 
the  bonds  of  petitioner,  appellee  here,  and  that  Clarke, 
appellant  here,,  be  ordered  to  execute  such  instruments  as 
might  be  necessary  to  transfer  the  title  to  and  possession 
bf  all  the  bonds  to  petitioner. 

The  answer  of  appellant  denied  only  that  the  transfers 
were  made  within  four  months  of  the  bankruptcy,  that 
Shaw  was  at  the  time  of  the  transfer  insolvent,  liiat  all  the 
trusts  were  his  creditors  then  or  have  become  so  since 
within  the  meaning  of  the  statute,  and  denies  that  he  in- 
tended by  the  transfers  to  give  a  preference  or  that  they 
constitute  a  preference. 

The  decree  of  the  District  Judge  was  that  five  of  the 
seven  Telephone  and  twelve  of  the  Northern  Pacific- 
Great  Nor^em  Railroad  Company  4%  joint  bonds  and 
all  of  the  coupons  thereon  payable  after  January,  1908, 
were  the  property  of  the  trustee  in  bankruptcy,  appellee 
here. 

It  was  further  adjudged  that  the  American  Telephone 
&  Telegraph  Company  collateral  trust  4%  bonds  (num- 
be)^  20,818  and  20,819)  were  in  part  the  property  of  the 
appellant  as  trustee  and  of  appellee  as  trustee.  The  bonds 
were  directed  to  be  sold.  The  decree  was  affirmed  by  the 
Circuit  Court  of  Appeals. 

The  District  Court  found  the  facts.  They  are  sum- 
marized in  its  opinion  as  follows: 

''The  bankrupt,  being  insolvent  and  knowing  himself 
to  be  insolvent,  was  discovered  by  the  surety  on  his  bond 
as.trustee  under  the  Parsons  will  not  to  be  in  possession  of 
some  of  the  seciuities  which  formed  a  part  of  the  trust 
estate  and  which  should  have  been  in  his  possession  as 
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trustee.  He  was  being  urged  by  the  surety  to  make  good 
this  shortage.  For  the  purpose  of  doing  so,  he  placed  the 
bonds  in  question  in  a  safe  deposit  box,  taken  and  agreed 
on  by  himself  and  the  surety  as  a  separate  i^aee  of  deposit 
for  the  securities  belonging  to  this  trust.  In  the  box  were 
placed  also  those  securities  belonging  to  the  trust  funds 
which  had  not  gone  out  of  his  possession.  All  the  secu- 
rities thus  placed  in  the  box  and  held  as  constituting  the 
tnist  funds  have  since  remained  there.  The  bankrupt  has 
been  removed  as  trustee  and  the  respondent,  his  successor 
in  the  trust,  has  at  present  tha  possession  and  control  of 
the  contents  of  the  box,  including  tlie  bonds  in  question. 

''The  bankrupt  had  at  the  time  more  than  twenty-five 
other  .trust  estates  in  his  charge  as  trustee.  There  was, 
in  the  case  of  each,  a  shortage  for  which  he  was  responsible 
and  he  knew  the  fact  to  be  so.  The  total  amount  of  these 
shortages  exceeded  1350,000. 

''It  has  not  been  shown  that  any  of  the  bonds  used  as 
above  to  make  good  the  shortage  in  the  Parsons  trust  es- 
tate, or  that  any  of  the  money  wherewith  the  bankrupt 
purchased  those  bonds,  can  be  identified  as  belonging  to 
any  one  of  the  other  trust  estates  in  the  bankrupt's  charge. 
He  drew  out  and  used  to  pim^hase  certa,in  of  the  bonds  a 
savings  bank  deposit  of  $1,600  belonging  to  one  of  the 
Parsons  trust  funds;  but  with  that  exception  the  money 
wherewith  the  bonds  were  bought  as  well  as  the  bonds 
themselves  must,  for  the  purposes  of  the  questions  to  be 
decided,  be  regarded  as  the  bankrupt's  individual  property 
at  the  time  he  set  tliem  apart  in  the  manner  stated,  to  be 
thereafter  held  as  trust  property." 

The  question  in  the  case  is.  Do  these  facts  show  a  pref- 
erence within  the  meaning  of  the  Bankruptcy  Law? 

Putting  to  one  side  the  id^itity  of  Shaw  as  an  individual 
and  Shaw  as  the  trustee  of  the  trusts,  there  are  the  ele- 
ments of  a  preference.  In  other  words,  there  is  indebted- 
ness; Shaw  is  indebted  to  all  of  the  estates  of  which  he 
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was  trustee.  He  used  his  individual  property  to  pay  the 
indebtedness  to  the  Parsons  trust  and  he  thus  gave  that 
trust  a  preference  over  the  others.  It  was  enabled  to  the 
extent  of  the  property  transferred  to  obtain  a  greater 
percentage  of  ^ts  debts  than  the  other  trusts.  What^then, 
stands  in  the  way  of  setting  the  transfer  aside?  The 
debt  was  not  a  provable  one  in  bankruptcy,  it  is  contended, 
and  on  that  contention  the  case  is  rested  and  to  it  we  may 
direct  our  considerations,  and  in  that  the  provisions  of  the 
statute  become  necessary  elements. 

Section  60a,  as  amended,  is  as  follows: 

''  A  person  shall  be  deemed  to  have  given  a  preference, 
if,  being  insolvent,  he  has,  within  four  months  before  the 
filing  of  the  petition,  .  .  .  made  a  transfer  of  any 
of  his  property,  and  the  effect  of  the  enforcement  of 
such  •  .  .  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class." 

A  creditor  is  defined  to  l)e ' '  any  one  who  owns  a  demand 
or  claim  provable  in  bankruptcy,  may  include  his  duly 
authorized  agent,  attorney,  or  jiroxy." 

Debt  includes  any  debt,  demand  or  claim  provable  in 
bankruptcy.  Transfer  includes  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting  with  prop- 
erty, or  the  possession  of  property,  absolutely  or  condi- 
tionally, as  a  payment,  pledge,  mortgage,  gift  or  security. 

Appellant  deduces  from  these  definitions,  that  no  ques- 
tion of  a  preference  can  arise  except  when  the  transfer  is 
made  to  the  owner  of  a  provable  claim,  or  to  his  agent, 
and  that  no  claim  is  provable  except  when  enumerated 
in  §  63a,  and  none  other  can  be  liquidated  under  para- 
graph b. .  Of  the  claims  enumerated  in  §  63a  the  fourth  is 
the  only  one  with  which  we  are  concerned.  It  is  as 
follows:  '^(4)  bounded  on  an  open  account,  or  upon  a 
contract  express  or  implied.''  The  final  contention  of 
appellant  is  that  one,  to  receive  a  preference,  must  be  a 
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creditor  of  the  bankrupt  upon  a  contract  ezpreBS  or  im- 
plied. It  is  not  enough  that  there  be  apme  kind  of  legal 
or  equitable  claim  against  the  bankrupt. "  These  postu- 
lates laid  down,  he  builds  upon  them  an  argument  of 
great  technicality  to  show  that  the  trusts  of  Shaw  were 
not  his  creditors  and  therefore  could  not  receive  from  him  a 
preference.  An  obligation  to  the  trusts  is  not  denied,  but 
it  is  an  obligation,  it  is  asserted,  which  was  represented 
entirely  by  his  bond  and  had  no  remedy  but  by  a  suit  on 
the  bond.  The  liability  of  Shaw,  it  is  further  contended, 
considered  independently  of  the  bond,  was  in  the  nature 
of  a  pure4x)rt  liability  which  could  not  be  waived  and  the 
remedies  of  a  contract  availed  of. 

That  some  torts  may  be  waived  and  be  the  bases  of 
provable  claims  i^  decided  in  Crawford  v.  Burke,  195  U.  S. 
176, 187.  Crawford  and  one  Valentine  were  stockbrokers 
and  dealers  in  investments.  They  had  in  their  possession 
certain  shares  of  stock  which  they  held  as  a  pledge  and 
security  for  the  amoimt  due  them  by  Burke  on  the  stock. 
They  sold  Burke's  reversionary  interest  in  the  stock 
whereby  it  was  wholly  lost.  He  sued  them  in  trover. 
They  set  up  their  discharge  in  bankruptcy.  It  was  held, 
the  court  speaking  through  Mr.  Justice  Brown,  to  be 
clear  that  the  debt  of  Burke  was  embraced  within  the 
provisions  of  paragraph  a,  as  one  '^ founded  upon  an  open 
accoimt,  or  upon  contract,  express  or  implied,"  and  might 
have  been  proven  had  he  chosen  to  waive  the  tort  and  take 
his  place  with  other  creditors  of  the  estate.  The  discharge 
in  bankruptcy  was  held  on  other  provisions  of  the  act 
to  be  a  defense.  The  case  was  applied  and  followed  in 
TindU  V.  Birkett,  206  U.  S.  183,  186,  m  an  action  to  re- 
cover damages  claimed  to  have  been  sustained  by  false 
and  fraudulent  representations.  It  was  decided  that  the 
claim  was  one  provable  imder  §  63a  as  '^foimded  upon  an 
op^i  accoimt  or  upon  a  contract,  express  or  implied."  It 
is^  however,  said  that  these  cases  are  explained  and  limited 
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in  Grant  Shoe  Vo.  v.  Laird  Co.,  212  U.  S.  445,  to  instances 
''where  there  is  a  claim  arising  out  of  a  contract,  but  of 
such  a  nature  that  there  is  at  the  same  time  an  independ- 
ent remedy  in  tort."  To  make  this  distinction  aviulable 
appellant  must  establish  his  contention  that  there  was 
no  contractual  relation,  either  between  Shaw  and  his 
trusts  or  the  cestuis  que  trust  of  the  trusts;  in  other  words, 
that  the  sole  liability  was  upon  Shaw's  bond.  There  is 
no  other  remedy,  is  the  repeated  insistence,  and  that  only 
after  a  final  accounting  has  been  had  in  the  Probate  Court 
showing  a  liquiidated  balance  due  from  the  accountant. 
Then  and  not  until  then,  as  we  understand  appellant,  a 
creditor  emerges  with  a  provable  claim.  Appellant,  how- 
ever, halts  somewhat  at  the  logic  of  his  argument  and 
ventures  to  say  that  a  decision  in  his  favor  does  not  neces- 
sknly  involve  a  decision  that  a  claim  upon  the  bond  of 
the  defaulting  trustee  could  not  be  proved  for  a  dividend 
in  the  name  of  the  probate  judge.  But  is  not  this  conces- 
sion in  opposition  to  the  relation  asserted  to  exist  between 
a  provable  debt  and  a  transfer  of  property  on  account  of 
it  being  a  preference? 

We  have  considered  the  contentions  of  appellant  some- 
what minutely,  so. as  to  fully  present  them.  The  lower 
courts,  while  giving  attention  to  the  technical  elements  of 
appellant's  arguments,  cut  through  them  to  apply  the 
fundamental  purpose  of  the  Bankruptcy  Law,  that  is, 
equality  between  creditors.  The  District  Court,  follow- 
ing Bush  V.  Moore,  133  Massachusetts,  198,  decided  in 
1882  under  a  provision  of  the  Massachusetts  insolvency 
law  which  was  similar  to  the  provision  in  the  Bankruptcy 
Act  of  the  United  States,  foxmd  no  difficulty  in  the  same 
person,  considered  in  di£ferent  capacities,  acting  as  giver 
and  receiver  of  a  fraudulent  preference.  The  Court  of 
Appeals  met  the  contention  of  appellant  that  there  must 
be  a  contractual  relation  and  decided  that  it  existed,  both 
on  accoimt  of  the  bond  and  independently  of  the  bond. 
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The  court  said:  ''It  is  true  that,  in  the  ordinary  course, 
enforcing  the  bond  would  be  at  the  end  of  the  proceedings 
and  not  at  the  beginning.  Notwithstanding,  as  the  equi- 
table rules  which  govern  bankrupts  always  look  to  the  ^id 
and  disregard  the  intervening  details  as  only  steps  to 
reach  the  end,  tliere  was  in  this  case  a  contract  from  the 
beginning,  that  is,  the  bond,  which  was  capable  of  liquida- 
tion on  the  rules  explained  in  Ttndle  v.  Birkett^  205  U.  S. 
183.  Aside  from  this  and  indep^idently  of  the  bond,  we 
believe  there  is  an  obligation  resting  on  a  defaulting  testa- 
mentary trustee  to  restore  the  value  of  the  assets  em- 
bezzled, which  is  of  contractual  character." 

But  this,  appellant  contends,  is  to  evolve  ''two  moral 
persons  out  of  one  embezzler."  The  criticism  only  can 
be  made  by  putting  out  of  view  what  the  "one  embezzler" 
represents.  He  is  one  being  but  acts  in  more  than  one 
capacity,  and  in  all  of  his  capacities  he  has  duties  and 
obligations.  The  relation  of  a  trustee  to  the  trust  prop- 
erty is  not  the  same  as  his  relation  to  his  individual  prop- 
erty. He  certainly  may  incur  obligations  to  the  trust.  He 
fcan  only  satisfy  the  obligations  out  of  his  individual 
property,  and  by  doing  so  may  deplete  it,  make  it  de- 
ficient, to  satisfy  its  obligations.  These  are  realities,  not 
fictions.  We  must  overlook  essential  things  to  disre- 
gard them,  and  hence  the  decision  in  Biish  v.  Moore^  supra. 
Moore  was  the  guardian  of  his  son  and  wrongfully  appro- 
priated to  his  own  use  the  moneys  of  his  ward.  Within 
six  months  preceding  his  insolvency,  and  being  insolvent, 
intending  to  restore  the  funds  he  had  appropriated,  he 
deposited  in  the  defendant  bank  the  necessary  simi  derived 
from  his  private  property.  His  assignees  in  insolvency 
sued  in  equity  to  recover  the  sum  as  a  preference,  alleging 
that  he  at  the  time  was  insolvent  and  acted  in  contempla- 
tion of  insolvency.  The  Massachusetts  statute  made 
void  any  payment  or  conveyance  of  property  by  an  in- 
solv^it  "to  any  creditor  or  person  having  a  claim  against 
VOL.  ccxxviii — ^35 
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him/'  and  gave  power  to  the  assigtiee  to  I'ecover  the  prop- 
erty. 

These  contentions  were  made:  (1)  The  ward  was  not  a 
creditor  of  the  guardian  or  a  person  having  a  daim  against 
him.  (2)  The  act  of  the  guardian  did  not  constitute  a 
preference  which  was  avoidable  by  reason  of  his  ^insol- 
vency. (3)  Had  the  misappropriation  continued  there 
would  have  been  no  claim  by  the  ward  which  could  have 
been  the  foundation  of  a  suit.  (4)  His  remedy  was  to 
summons  the  guardian  into  the  probate  court  and  then, 
upon  adjudication  there,  or  i^  he  failed  to  account,  there 
would  have  been  only  the  remedy  for  failure  to  accoimt 
or  to  comply  with  the  decree  of  the  court. 

Tiie  contentions,  it  will  be  observed,  were  like  those 
made  in  the  case  at  bar.  Tiiey  were  all  rejected.  It  was 
held  that  the  title  to  the  property  continu^  in  the  ward, 
the  guardian  having  its  custody  only,  and  he  having 
wrongfully  used  it,  there  was  a  just  claim  on  the  part  of 
the  ward  that  the  integrity  of  the  fund  should  be  restored. 
The  court  said :  "  The  title  of  property  of  one  imder  guard- 
ianship continues  always  in  the  ward;  the  guardian  has 
the  custody  merely.  If,  availing  himself  of  that  custody, 
he  wrongfully  uses  it,  there  is  a  just  claim  on  the  part  of 
the  ward  that  the  integrity  of  the  fund  shall  be  restored. 
It  is  not  important  in  what  form  the  ward  is  compelled 
to  seek  this  remedy,  or  that  the  wron^ul  act  of  the 
guardian  will  not  inunediately  afford  a  ground  of  action 
against  him.  Even  if,  upon  a  settlement  in  the  Probate 
Court,  it  might  have  been  held  that  the  lawful  and  proper 
charges  of  the  guardian  would  exceed  the  amoimt  of  his 
spoliations,  there  was  not  the  less  a  just  claim  that  the 
ward's  property  which  had  been  unlawfully  dealt  with 
should  be  replaced." 

To  the  contention  that  two  persons  w^re  necessary  to 
consummate  a  preference,  one  to  transfer  and  the  other 
to  receive  the  property,  the  court  answered:  "But  where 
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the  same  person  acts  as  the  giver  and  receiver  of  the 
security,  the  occiurence  and  participation  of  two  parties 
to  the  fraudulent  preference  exists.  .  .  •  One  in- 
dividual acting  in  two  capacities,  debtor  and  on  behalf 
of  the  creditor,  may  constitute  the  two  persons  con- 
templated by  the  statute."  And,  supplying  the  element 
of  knowledge  of  the  insolvency  and  the  preference  re- 
quired by  the  statute,  the  court  said  that  the  ward  was 
bound  by  the  knowledge  of  his  guardian. 

The  case  is  certainly  determinative  of  appellant's  con- 
tention that  accounting  in  the  Probate  Court  was  neces- 
sary as  a  condition  to  a  provable  claim,  or  that  a  suit  on  a 
bond  was  the  only  remedy  available  for  the  misappropria- 
tion of  funds  by  a  guardian..  This  applies  as  well  to  a 
trustee;  and  that  there  may  be  a  contractual  obligation 
of  one  trust  to  another  under  the  laws  of  Massachusetts 
is  decided  in  Bremer  v.  Williams^  210  Massachusetts,  256. 
In  that  case  a  person  who  was  the  sole  trustee  of  two 
separate  estates  paid  the  taxes  due  from  one  of  them  with 
money  embezzled  from  the  other.  It  was  held  that  the 
new  trustee  of  the  latter  could  maintain  suit  in  equity  to 
recover  from  another  unjustly  enriched  by  the  embezzle- 
ment. Tiie  liability  of  the  latter  to  the  former,  the  court 
said,  grew  out  of  an  implied  or  constructive  obligation, 
and  did  not  rest  upon  an  express  trust,  and,  being  such, 
the  statute  of  limitations  would  be  a  bar  in  equity  as  well 
as  in  law.  In  other  words,  the  coiut  recognized  that  from 
the  misuse  of  the  funds  the  law  would  imply  an  obligation 
to  repay.  This  ruling  brings  the  case  at  bar  within  Cravh 
ford  v.  Bvrke  and  TiruUe  v.  Btrkett,  even  if  their  applica- 
tion be  as  limited  as  appellant  contends.  It  may  be 
questioned  if  they  are  so  limited.  They  recognize  the 
relation  of  §  63a  to  §  17.  Section  17  excludes  certain 
debts  from  discharge,  among  others,  those  created  by  the 
bankrupt's  ''fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  in  any  fiduciary 
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capacity."  It  was  said  in  Crawford  v.  BurkCy  "If  no  fraud 
could  be  made  the  basis  of  a  provable  debt,  why  were 
certain  frauds  excepted  from  the  operation  of  the  dis- 
charge?'' The  question  was  pertinent  in  view  of  the  lan- 
guage of  the  section.  It  provides  that  'a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as,"  etc.  The  relation  of  the  sec- 
tion was  also  recognized  in  Friend  v.  Talcott,  ante^  p.  27. 
It  is  there  declared  that  §  17  enumerates  the  debts  provable 
under  §  63a  which  are  not  discharged*  Among  them,  we 
have  seen,  are  those  created  by  fraud,  embezzlement, 
misappropriation  or  defalcation  in  any  fiduciary  capacity. 
It  would  seem,  therefore,  to  follow  that  the  conversion  of 
trusts  funds  creates  a  liability  provable  in  bankruptcy. 

The  Court  of  Appeals  expressed  the  hardship  of  a  con- 
trary conclusions.  "Moreover,"  the  court  said,  "it  will 
be  a  great  hardship  if  the  various  estates  of  which  Shaw 
was  trustee  cannot  recover  any  part  of  their  loss  of  about 
$350,000  by  sharing  in  his  bankrupt  estate.  This  may,  of 
course,  in  this  instance,  be  but  a  very  small  dividend,  but 
in  another  instance  it  might  be  very  near  the  face  of  the 
default.  Any  construction  which  would  leave  such  a  re- 
sult as  that  cannot,  of  course,  be  accepted  imless  fairly 
forced  upon  us." 

In  this,  we  think,  the  court  was  right.  Equality  be- 
tween creditors  is  necessarily  the  ultimate  aim  of  the 
Bankrupt  Law,  and  to  obtain  it  we  must  regard  the  es- 
sential nature  of  transactions,  not  their  forms  or  acci- 
dents. As  we  have  said,  there  may  be  an  unity  of  the 
person  in  the  individual  and  the  trustee;  of  the  individual 
and  the  guardian ;  we  must  look  beyond  it  to  the  difference 
in  his  capacities  and  the  duties  and  obligations  resulting 
from  it.  These  duties  and  obligations  are  as  distinct  and 
insistent  as  though  exercised  by  different  individuals  and 
have  the  same  legal  consequences.  The  unity  of  the 
person  has,  of  course,  an  effect.    It  constitutes  such  re- 
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lationsliip  between  the  different  capacities  exercised  as  to 
impute  knowledge  of  their  exercise  and  for  what  purpose 
exercised.  Brisk  v.  Moore,  supra;  AUarUic  Mills  v.  Indian 
Orchard  Mills,  147  Massachusetts,  268, 282;  S.  C,  102  U.  S. 
263;  Atlantic  Bank  v.  Merchants'  Bank,  10  Gray,  632,  cited 
in  United  States  v.  State  Bank,  96  U.  S.  30,  36. 

Decree  affirmed. 

Mb.  Justice  Holbces  concurs  in  the  result. 


TIACO  V.  FORBES. 

TICO  V.  SAME. 

SY  CHANG  V.  SAME. 

EBBOB  TO  THE  SUPBEME  COUBT  OF  THE  PHILIPPINE 
ISLANDS. 

Nob.  254,  255, 256.    Argued  April  24,  1913.— Decided  May  5,  1913. 

Where  the  act  originally  purportB  to  be  done  in  the  name  and  by  the 

authority  of  the  State,  a  defect  in  that  authority  may  be  cured  by 

the  subsequent  adoption  of  the  act. 
The  deportation  of  a  Chinaman  from  the  Philippine  Islands  by  the 

Governor  General  prior  to  an  act  of  the  legislature  authorizing  such 

deportation  is  to  be  considered  as  having  been  ordered  in  )>ursuance 

of  such  statute. 
Sovereign  states  have  inherent  power  to  deport  aliens,  and  Congress 

is  not  deprived  of  this  power  by  the  Constitution  of  the  United 

States. 
The  ground  on  which  the  power  to  deport  aliens  rests  necessitates  that 

it  may  have  to  be  exercised  in  a  summary  manner  by  executive 

not  being  prevented  by  the  Constitution  from  deporting 
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aliens,  the  Philippine  Oovermnent  cannot  be  prevented  from  so 
doing  by  the  Bill  of  Rights  incorporated  in  the  act  of  July  1, 1902. 

The  deportation  of  aliens  in  this  case,  by  the  Philippine  Govenmient 
was  not  a  deprivation  of  liberty  without  due  process  of  law. 

The  local  government  of  the  Philipfune  Islands  has  all  civil  and  judicial 
power  necessary  to  govern  the  Islands,  and  this  includes  the  pow&t 
to  deport  idiens. 

The  extension  by  Congress  of  the  Chinese  Exclusion  and  Immigration 
Laws  to  the  Philippine  Islands  does  not  prevent  the  Government  of 
the  Islands  passing  an  act  removing  idiens  therefrom. 

The  English  rule  is  that  an  act  of  state  is  not  cognizable  in  any  munic- 
ipal court.  It  is  within  the  power  of  the  le^pslature  of  the  Philip- 
pine Islands  to  declare  ail  act  of  the  executive  which  is  within  its 
power  to  author!^  to  be  not  subject  to  question  or  review. 

A  statute  which  protects  the  executive  protects  the  subordinates  as 
well  as  the  chief  executive. 

Qtuere  whether  the  Governor  of  the  Philippine  Islands  has  authorit;,  by 
virtue  of  his  office  alone  to  deport  aliens,  or  immunity  from  action  for 
a  deportation  made  in  good  faith  whether  he  had  the  pow^  or  not. . 

Quaere  whether,  historically  speaking,  prohibition  was  the  proper 
remedy ;  but  in  this  case  this  court  should  not  interfere  with  the  local 
practice  in  a  matter  relating  to  the  administration  of  local  statutes 
except  for  good  cause  shown. 

The  act  of  the  Philippine  legislature  passed  April  19,  1910,  ratifying 
the  action  of  the  Governor  General  in  ordering  the  deportation  of 
plaintiffs,  Chinamen,  and  declaring  it  to  have  been  an  exercise  of 
authority  vested  in  him  '  y  law  in  all  respects  legal  and  not  subject 
to  question  or  review,  was  ^vithin  the  power  of  the  legislature,  and 
took  from  the  court,  in  wh^  an  action  had  been  brought  to  enjoin 
the  deportation,  jurisdiction  to  try  the  case,  and  the  judgment  grant- 
ing a  writ  of  prohibition  is  affirmed. 

TttH  (iaets,  which  involve  the  power  of  the  Philippine 
Government  to  deport  aliens,  are  stated  in  the  opinion. 

Mr.  Jackson  H.  Ralston  and  Mr.  Clement  L.  Bouvi^  with 
whom  Mr.  W.  Morgan  Shuster  and  Mr.  Frederick  L.  Sid- 
dons  were  on  the  brief,  for  plaintiffs  in  error: 

The  Court  of  First  Instance  at  Manila  had  jurisdiction. 

The  contention  that  the  act  was  an  act  of  the  State  or 
performed  by  the  defendant  Forbes  in  his  executive  capac- 
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ity  as  Governor  General  did  not  oust  the  CJourt  of  First 
Instance  of  jurisdiction.  TindaU  v.  Wesley^  167  U.  S.  204; 
United  States  \.  Lee,  106  U.  S.  196;  United  StaUss  v.  Peters, 
5  Cranchy  115,  139;  Cunningham  v.  Macon  Ac.  R.  R.  Co., 
109  U.  S.  446;  Belknap  v.  SchUd,  161  U.  8,  10.  And  see 
Ex  parte  Tyler,  149  U.  S.  164,  190,  citing  Pennoyer  v. 
MacConnaughy,  140  U-  S.  1,  10;  Stanley  v.  Schwalby,  147 
U.  S.  508;  Ex  parte  MiUigan,  4  Wall.  2;  Kilboume  v. 
Thompson,  103  U.  S.  168. 

Not  only  was  the  jurisdiction  of  the  Court  of  First  In- 
stance over  the  persons  of  the  defendants  in  error  and  the 
subject-matter  clear,  but  the  remedy  of  appeal  was  open 
to  them.  Eleizegui  v.  Tennis  Clvb,  1  Phil.  Rep.  303. 
There  was  no  ground  for  the  issuance  of  the  extraordinary 
writ  of  prohibition.  High,  Ext.  Leg.  Rem.,  §  767,  §  764a; 
Ex  parte  Oklahoma,  220  U.  S.  191;  Ex  parte  Harding,  219 
U.  S.  363;  Ex  parte  Gruetter,  217  U.  S.  686;  Ex  parte 
Nebraska,  209  U.  S.  436;  Re  PoUitz,  206  U*.  S.  323;  Re 
Hugudy  Mfg.  Co.,  184  U.  S.  297;  Re  Atlantic  City  R.  R. 
Co.,  164  U.  S.  633;  Be  Rice,  155  XL  S.  396;  Ex  parte  Cooper, 
143  U.  S.  472;  Ex  parte  Gordon,  104  U.  S.  515;  Ex  parte 
Detroit  Ferry  Co.,  104  U.  S.  519;  Troegel  v.  Judge  of  City 
Court,  35  La.  Ann.  1164;  Perm.  R.  R.  Co.  v.  Rodgers,  52 
W.  Va.  450;  Ex  parte  Green,  29  Alabama,  52;  Ex  parte 
Pettison,  33  Alabama,  74;  Ex  parte  State,  51  Alabama,  60; 
Buskirk  v.  Judge  of  Circuit  Court,  7  W.  Va.  91 ;  Murphy  v. 
Superior  Court,  58  Calif omia,  520;  State  v.  Burkhardt,  87 
Missouri,  533;  State  v.  Witherow,  108  Missouri,  1;  State 
V.  Kline,  116  Missouri,  259;  State  v.  Robinson,  38  La. 
Ann.  968;  State  v.  Foumet,  45  La.  Ann.  943;  Goldsmith  v. 
Owen,  95  Kentucky,  420;  State  v.  Hocker,  33  Florida,  283. 

The  Government  of  th^  Philippine  Islands  has  no  power 
to  deport  aliens. 

The  authorities  cited  by  the  court  on  the  existence  of 
an  inherent  power  to  deport  foreigners  sustain  the  prop- 
osition only  as  to  sovereign  states  in  which  that  power 
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is  inherent  as  an  essential  element  of  sovereignty.  That 
power  does  exist  inherently  in  sovereign  States.  Chae 
Chan  Ping  v.  United  States,  130  U.  S.  531;  Fong  Yve 
Ting  v.  United  States,  149  U.  S.  698;  Chin  Bak  Kan  v. 
United  States,  186  U.  S.  193;  Ekiu  v.  United  States,  142 
U.  S.  651 ;  Turner  v.  WiUiams,  194  U.  S.  279 ;  1  Vattel,  Law 
of  Nations,  c.  19,  par.  230;  1  Phillimore,  Ini.  Law,  3d  ed., 
c.  10,  p.  220;  2  Calvo,  Le  dr.  int.,  5th  ed.,  French,  par.  700; 
Bonfils,  Manuel  du  Droit  Int.  Pub.,  par  442;  Darut,  de 
I'Expulsion  des  Etrangers:  Aix,  1902;  4  Moore,  Int.  Law 
Dig.,  par.  550,  p.  68;  Martini,  TEIxpulsion  des  Etrangers, 
p.  14;  Pradier  Fod^r6,  Traits  de  Droit  Int.  Pub.,  par.  1857. 

The  Philippine  Govenunent,  however,  is  not  a  sover- 
eign community,  at  least  in  an  international  sense,  but  a 
mere  dependency  of  the  United  States,  limited  to  the 
exercise  of  such  powers  only  as. those  with  which  it  is 
vested  by  its  organic  act.  Act  ef  Congress  July  1,  1902; 
Fourteen  Diamond  Rings,  183  U.  S.  176,  179;  Snow  v. 
United  States,  18  Wall.  317;  Dorr  v.  United  States,  195 
TJ.  S.  138,  148,  citing  Cooley,  Principles  of  Const.  Law, 
164;  National  Bank  v.  Yankton,  101  U.  S.  129;  Murphy  v. 
Ramsey,  114  U.  S.  15;  Doumes  v.  Bidwell,  182  U.  S.  244, 
283;  Am.  Ins.  Co.  v.  Canter,  1  Pet.  511,  542;  Territory  v. 
Daniels,  8  Utah,  188,  S.  C,  5  L.  R.  A.  144;  UniUd  States 
v.  Bull,  15  Phil.  Rep.  7;  De  Lima  v.  Bidwell,  182  U.  S.  1. , 

Since  the  source  of  all  power  in  the  government  of  the 
Philippine  Islands  is  the  Congress  of  the  United  States, 
it  must  follow  that  if  it  has  the  power  to  expel  aliens  it 
must  have  been  granted  that  power  by  Congress,  either 
directly  or  by  necessary  implication. 

While  Congress  may  assign  to  Federal  officers,  either 
in  the  United  States  or  the  Philippine  Islands,  the  power 
to  execute  the  provisions  of  such  acts  as  Congress  may 
pass  regulating  the  exclusion  or  expulsion  of  foreigners 
from  territory  subject  to  the  dominion  of  the  United 
States,  it  is  at  least  extremely  doubtful  whether  it  could 
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delegate  to  the  Philippine  government  its  sovereign  power 
to  exclude  aliens.  SUmtenburgh  v.  Hennick,  121  U.  S.  141. 
In  any  event  this  power  could  only  be  exercised  subject 
to  the  limitation  of  the  due-process  clause  of  the  Federal 
Constitution  and  the  Philippine  Bill  of  Rights. 

Congress  has  not  delegated  to  the  Philippine  Govern* 
ment  the  power  to  exclude  or  expel  foreigners. 

The  power  was  not  delegated  by  the  President's  instruc- 
tions to  the  Commission  of  April  7,  1900;  the  Executive 
Order  of  June  21,  1901;  the  Spooner  Amendment;  or  the 
Organic  Act  of  July  1,  1902.  See  26  Ops.  Atty.  Gen., 
Dec.  10, 1906,  pp.  91, 96;  24  Ops.  Atty.  Gen.,  pp.  534,  541. 

Congress  had  already  acted. 

Aside  from  the  absence  of  authority  to  be  found  in  the 
organic  act  of  the  Philippines  conferring  the  right,  Con- 
gress, both  prior  to  and  after  the  passage  of  the  organic 
act,  had  legislated  for  the  Philippines  regarding  the  regu- 
lation of  the  admission  and  exclusion  of  foreigners.  See 
act  of  April  29,  1902,  making  all  the  Chinese  exclusion 
laws  in  force  in  the  United  States  applicable  to  the  Philip- 
pines; also  §  33  of  the  Immigration  Act  of  March  3, 1903; 
§  33  of  the  present  Immigration  Act  in  force;  §  6  of  the 
act  of  February  6,  1905. 

The  regulation  of  the  admission  or  exclusion  of  all 
aliens  into  or  from  the  Philippine  Islands  was  a  subject 
never  entrusted  to  that  government  or  its  oflScers  (except 
to  the  extent  of  enforcing  the  inunigration  and  exclusion 
laws  of  the  United  States  applicable  to  the  Philippines). 
In  re  AUen,  2  Phil.  Rep.  p.  630. 

The  regulation  of  the  conditions  under  which  foreign- 
ers may  enter  into  and  reside  in  the  territory  of  the 
United  States  is  incidental  to  the  general  and  exclusive 
power  vested  in  Congress,  to  regulate  commerce  with  for- 
eign nations.  Head  Money  Cases,  112  U.  S.  580;  Ekiu  v. 
United  States,  142  U.  S.  651;  Turner  v.  Williams,  194  U.  S. 
279;  25  Ops.  Atty.  Gen.,  pp.  563,  566. 
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The  Governor  General  of  the  PhUippmes  has  no  such 
power.  United  States  v.  Heinszm  <fc  Co.,  206  U-  S.  370; 
O'ReiUy  v.  Brooke,  142  Fed.  Rep.  859,  affirmed  209  U.  S. 
45,  distinguished. 

There  being  no  power  in  the  Philippine  legislature  to 
legislate  regarding  the  exclusion  of  foreigners  from  the 
Philippines  in  the  first  instance,  their  action  could  not 
constitute  a  ratification  of  what  was  done  by  the  Governor 
General. 

The  deportation  of  the  plaintiffs  in  error  was  without 
due  process  of  law. 

The  subject  of  the  exclusion  or  expulsion  of  foreigners 
from  any  portion  of  the  vast  domains  of  the  United  States 
is  one  over  which  Congress  has  complete  control.  Oceanic 
S.  Nav.  Co.  V.  Stranahan,  214  U.  S.  320^  340,  and  other 
cases  cited  supra. 

Congress  would  not  concede  to  a  dependent  community 
powers  inherent  in  the  United  States  as  a  sovereign 
member  of  the  family  of  nations,  and  powers  which  the 
various  States  of  the  Union  have  essayed  in  vain  to  ex- 
ercise. Passenger  Cases,  7  How.  283;  Chy  Lung  v.  Free- 
man,  92  U.  S.  275;  People  v.  Compagnie  Trans.,  107  U.  S. 
59. 

The  plaintiffs  in  error  were  entitled  to  maintain  their 
residence  in  the  PhiUppines  under  the  Chinese  Exclusion 
Laws  and  for  these  and  other  reasons  their  depcnrtation 
was  illegal  and  without  due  process  of  law. 

Mr.  Felix  Frankfurter,  with  whom  Mr.  Thwiow  M. 
Gordon  and  Mr.  George  A.  Malcolm  were  on  the  brief,  for 
defendants  in  error. 

Mb.  Justice  Holmbs  delivered  the  opinion  of  the  court. 

The  three  plaintiffs  in  error  severally  sued  the  defend- 
ants in  error,  alle^g  that  Mr.  Forbes  was  the  Governor 
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General  of  the  Philippines,  Trowbridge  Chief  of  tt^e. 
Secret  Service  of  Manila  and  Harding  Chief  of  Police  of 
the  same;  that  the  plaintiff  was  a  Chinese  person  lawfully 
resident  in  the  Philippines,  and' that  the  defendants  forci- 
bly deported  the  plaintiff  to  China  and  forcibly  prevented 
his  return  for  some  months;  that  the  plaintiff  returned 
on  March  29,  1910,  and  that  the  defendants  threatened 
and  were  trying  to  expel  the  plaintiff  again — ^Trowbridge 
and  Harding  acting  throughout  under  the  order  of  the 
defendant  Forbes.  There  was  a  prayer  for  an  injunction 
and  damages.  The  defendants  demurred  but  the  demurrer 
was  overruled  and  a  temporary  injunction  granted. 
Thereupon  Forbes,  Harding  and  Trowbridge  sued  for 
writs  of  prohibition  .against  the  judge  and  the  respective 
plaintiffs,  alleging  that  the  expulsion  was  carried  out  in 
the  public  interest  and  at  the  request  of  the  proper  repre- 
sentative of  the  Chinese  Government  in  the  Philippines, 
and  was  immediately  reported  to  the  Secretary  of  War. 
The  complaints  were  demurred  to,  but  the  Supreme  Cpurt 
overruled  the  demurrers,  granted  the  prohibition,  and 
ordered  the  actions  dismissed.  The  judge  having  declined 
to  join  in  the  applications  for  writs  of  error,  was  made  a 
respondent,  and  the  cases  are  here  on  the  groimd  that  the 
plaintiffs  have  been  deprived  of  liberty  without  due  proc- 
ess of  law.  Act  of  Congress,  July  1, 1902,  c.  1369,  §  6.  32 
Stat.  691,  692. 

The  purpose  of  the  iirst  suits,  of  coiu^,  was  to  make 
the  Governor  General  personally  answerable  in  damages 
for  acts  done  by  him  by  color  of  his  office  and  in  pursuance 
of  what  he  deemed  to  be  his  duty,  as  well  as  to  prevent 
his  exercising  similar  power  in  the  future.  This  sufficiently 
appears  by  the  declarations,  which  suggest  and  do  not 
exclude  official  action,  and  is  alleged  in  the  complaints 
for  prohibition.  On  April  19,  1910  (Acts  of  Phil.  Leg., 
No.  1986)  in  less  than  three  weeks  after  the  origmal  suits 
were  brought,  the  Philippine  legislature  passed  an  act 
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which,  reciting  that  the  Governor  General  had  authorized 
the  deportation  'in  the  exercise  of  authority  vested  in 
him  by  law,'  enacted  that  his  action  was  "approved, 
ratified,  confirmed,  and  in  all  respects  declared  legal  and 
not  subject  to  question  or  review."  So  that  if  ratification 
by  that  body  can  dispose  of  the  matter  no  court  has  au- 
thority to  entertain  the  suits. 

The  first  doubt  that  natiu*ally  would  occur  is  whether  if 
a  right  of  action  had  vested  previously  it  could  be  taken 
away  by  such  a  statute.  But  it  generally  is  recognized 
that  in  cases  like  the  present,  where  the  act  originally 
purports  to  be  done  in  the  name  and  by  the  authority  of 
the  state,  a  defect  in  that  authority  may  be  cured  by  the 
subsequent  adoption  of  the  act.  The  person  who  has 
assumed  to  represent  the  will  and  person  of  the  superior 
power  is  given  the  benefit  of  the  representation  if  it  turns 
out  that  his  assumption  was  correct.  O'Reilly  v.  Brooke^ 
209  U.  S.  45,  52.  UnUed  States  v.  Heimzen  &  Co.,  206 
U.  S.  370, 382.  The  Paquete  Habana,  189  U.  S.  453,  465. 
Phillips  v.  Eyre,  L.  R.  6  Q.  B.  1, 23.  The  Secretary  of  Staie 
V.  Kamachee  Boye  Sahaba,  13  Moore,  P.  C.  22,  86.  Com- 
pare West  Side  Belt  R.  R.  Co.  v.  Pittsburgh  Construction 
Co.,  219  U.  S.  92.  Dunbar  v.  Boston  &  Providence  R.  R.  Co., 
181  Massachusetts,  383,  385,  386. 

Therefore  the  deportation  is  to  be  considered  as  having 
been  ordered  by  the  Governor  General  in  pursuance  of  a 
statute  of  the  Philippine  legislature  directing  it,  under 
their  combined  powers,  and  it  is  unnecessary  to  consider 
whether  he  had  authority  by  virtue  of  his  office  alone,  as 
declared  by  the  statute,  or  whether,  if  he  had  not,  he  had 
immunity  from  suit  for  such  an  official  act  done  in  good 
faith.  The  former  matter  now  is  regulated  by  a  later 
statute  providing  for  a  hearing,  etc.  No.  2113.  Feb- 
ruary 1,  1912.  On  the  question  thus  narrowed  the  pre^ 
liminaries  are  plain.  It  is  admitted  that  sovereign  states 
have>inherent  power  to  deport  aliens,  and  seemingly  that 
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Congress  is  not  deprived  of  this  power  by  the  Constitution 
of  the  United  States.  Fong  Yue  Ting  v.  United  States^ 
149  U.  S.  698,  707,  728.  Wong  Wing  v.  UniUd  States,  163 
U.  S.  228,  231.  Fok  Yung  Yo  v.  United  States,  185  U.  S. 
296,  302.  Turner  v.  WiUiams,  194  U.  S.  279,  289,  290. 
Furthermore,  the  very  ground  of  the  pow^  in  the  neces- 
sities of  public  welfare  shows  that  it  may  have  to  be  ex- 
ercised in  a  summary  way  through  executive  officers. 
Fang  Yue  Tirtg  v.  United  States,  supra.  United  States  v. 
Ju  Toy,  198  U.  S.  253,  263.  Mayer  v:  Peabody,  212  U.  S. 
78,  84,  85.  So  that  the  question  is  narrowed  further  to 
the  inquiry  whether  the  Philippine  Government  cannot 
do  what  unquestionably  Congress  might. 

As  Congress  is  not  prevented  by  the  Constitution,  the 
PhiUppine  Government  cannot  be  prevented  by  the  Phil- 
ippine Bill  of  Rights  alone.  Act  of  July  1, 1902,  c.  1369, 
§  5.  32  Stat.  691,  692.  Deporting  the  plaintiffs  was  not 
depriving  them  of  liberty  without  due  process  of  law, 
imless  on  other  grounds  the  local  government  was  acting 
beyond  its  powers.  But  the  locsd  government  has  2AI  civil 
and  judicial  power  necessary  to  govern  the  Islands.  Act 
of  March  2, 1901,  c.  803.  31  Stat.  895, 910.  Act  of  July  1, 
1902,  c.  1369,  §  1.  32  Stat.  691.  The  forms  are  different, 
but  as  in  Hawaii  the  proximate  source  of  private  rights 
is  local,  whether  they  spring  by  inheritance  from  Spain  or 
are  created  by  Philippine  legislation.  See  Kawarumpkoa 
V.  Polyblank,  205  U.  S.  349,  354;  Perez  v.  Fernandez,  202 
TJ.  S.  80,  91,  92.  It  would  be  strange  if  a  government  so 
remote  should  be  held  bound  to  wait  for  the  action  of 
Congress  in  a  matter  that  might  toucti  its  life  unless  dealt 
'with  at  once  and  on  the  spot.  On  the  contrary  we  are  of 
opinion  that  it  had  the  power  as  an  incident  of  the  self- 
determination,  however  limited,  given  to  it  by  the  United 
States. 

By  §  86  of  the  act  of  July  1, 1902,  all  laws  passed  by  the 
Philippine  Government  are  to  be  reported  to  Congress, 
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which  reserves  power  to  annul  them.  It  is  worthy  of 
mention  that  the  law  under  consideration  was  reported 
to  Congress  and  has  not  been  annulled.  The  extension  of 
the  Chinese  exclusion  and  inmiigration  laws  to  the  Philip- 
pine Islands  has  no  bearing  on  the  matter.  The  right  to 
remain,  for  instance,  under  the  act  of  April  29, 1902,  c.  641, 
§  4, 32  Stat.  176,  does  not  prevail  over  a  removal  as  an  act 
of  state. 

It  is  held  in  England  that  an  act  of  state  is  a  matter 
not  cognizable  in  any  municipal  court.  Musgrave  v. 
Prdido,  5  App.  Cas.  103,  108.  And  that  was  the  purport 
of  the  Philippine  act  declaring  the  deportation  not  subject 
to  question  or  review.  As  the  bill  of  rights  did  not  stand 
in  the  way  and  the  implied  powers  of  the  government 
sanctioned  by  Congress  permitted  it,  there  is  no  reason 
why  the  statute  should  not  have  full  effect.  It  protected 
the  subordinates  as  well  as  the  Governor  General  and  took 
jiuisdiction  from  the  court  that  attempted  to  try  the  case. 

Whether  prohibition  is  technically  the  proper  remedy 
historically  speaking,  we  need  not  inquire.  On  such  a 
matter  we  should  not  interfere  with  local  practice  except 
for  good  cause  shown.  In  substance  the  decision  of  the 
Supreme  Court  was  right. 

Judgment  affirmed. 
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CfflCAGO,  INDIANAPOLIS  &  LOUISVILLE  RAIL- 
WAY COMPANY  V.  HACKETT. 

EBBOB  TO  THE  APPELLATE  COXTBT,  FIBST  DISTBICT,  STATE 
OF  ILLINOIS. 

No.  889.    Submitted  Febiuary  24,  1913.— Decided  May  5,  1913. 

This  court  has  heretofore  sustained  the  constitutionality  of  the  statute 
of  Indiana  of  1893  abolishing  as  to  railroad  corporations  the  defense 
to  actions  for  personal  injuries  sustained  by  employ^  of  negligence 
of  a  fellow-servant.  TuUis  v.  Lake  Erie  Railroad,  175  U.  S.  348; 
L<mi8..&  Nash.  R.  R.  v.  MeUon,  218  U.  S.  38. 

If  a  state  statute  has  been  construed  by  the  highest  state  court  it  is 
the  duty  of  this  court  to  determine  its  constitutionality  under  the 
Federal  Constitution  as  so  construed. 

The  Supreme  Court  of  Indiana  having  held  that  the  statute  of  1893  of 
that  State  abolishing  the  fellow-servant  defense  only  applied  to 
railroad  employ^  whose  occupation  exposed  them  to  hazards  inci- 
dent to  operation  of  trains,  this  court  holds,  following  its  previous 
decisions,  that  the  statute  is  not  unconstitutional  as  denying  equal 
protection  of  the  laws. 

Quoare  whether  a  state  statute  applicable  to  all  employ^  of  a  railroad 
company  whether  exposed  to  hazard  of  operations  of  trains  or  not 
contravenes  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment. 

The  court  below  was  justified  in  holding  on  the  facts  in  this  case  that 
a  yard  foreman  was  in  charge  or  control  of  the  train  on  which  the 
employ^  sustained  his  injuries. 

One  who  did  not  in  the  court  below  plead  or  prove  the  settled  judicial 
construction  of  a  statute  of  another  State  cannot  claim  that  full 
faith  and  credit  was  denied  to  the  judicial  construction  of  such  stat- 
ute by  the  courts  of  the  enacting  State. 

The  putting  in  evidence  of  opinions  of  the  highest  court  of  a  State 
construing  a  statute  of  that  State,  does  not  amount  to  proving  a 
settled  construction  of  that  statute. 

In  order  that  this  court  may  review  the  judgment  of  a  state  court  on 
the  ground  that  it  denied  full  faith  and  credit  to  the  judicial  con- 
struction of  a  statute  of  a  State  by  the  courts  of  that  State,  the  right 
or  daun  under  the  iuU  faith  and  credit  clause  of  the  Constitution 
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must  have  been  set  up  in  the  court  below.  It  is  too  late  to  set  it  up 
in  the  petition  for  writ  of  error  from  this  court. 

An  unconstitutional  statute  is  not  a  law,  and  is  as  inoperative  as 
though  it  never  had  been  passed;  it  can  neither  confer  a  right  or 
immunity  nor  operate  to  succeed  any  existing  valid  law;  and  so  held 
as  to  Employers'  Liability  Act  of  1906. 

Qtuare  the  extent  to  which  the  Employers'  Liability  Statute  superseded 
state  statutes  upon  the  same  subject. 

The  purpose  of  Ccmgress  cannot  be  indicated  by  a  statute  which  is  un- 
constitutional. 

The  Taots  which  involve  the  constitutionality  of  the 
statute  of  Indiana  abolishing  as  to  railroad  companies  the 
fellowH3ervant  defense^  are  stated  in  the  opinion. 

Mr.  Morse  Ives  for  defendant  in  eiror  in  support  of 
motion  to  dismiss  or  affirm. 

Mr.  E.  C.  Field,  Mr.  H.  R.  Kwrrie  and  Mr.  John  D. 
Black  for  plaintiff  in  error,  in  opposition  thereto. 

Mr.  Justice  Lurton  delivered  the  opinion  of  the  court. 

This  is  a  personal-injury  case.  The  plaintiff,  Ha}mes 
L.  Hackett,  was  a  yard  switchman  in  the  employ  of  the 
railroad  company.  While  engaged  in  switching  cars  in 
the  yard  of  the  company  ^t  Monon,  Indiana,  on  Feb- 
ruary 4,  1907,  he  was  injured  through  the  negligence  of 
another,  servant  of  the  company  who  was  his  immediate 
superior  as  yard  foreman.  He  brought  this  action  in  the 
Supreme  Court  of  Cook  County,  Illinois,  and  recovered  a 
judgment  for  $30,000,  for  the  loss  of  both  l^s.  This  was 
affirmed  by  the  Appellate  Coiui  of  Illinois,  which  was 
the  highest  court  of  the  State  to  which  the  case  could  be 
carried. 

The  plaintiff's  declaration  contained  thirteen  counts. 
A  demurrer  to  the  first  count  was  sustained  and  it  was 
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dropped  out  of  the  case.  The  remaining  counts  were 
based  upon  the  Indiana  act  of  March  4,  1893  (Acts  1893, 
p.  294,  c-  130),  and  particulariy  the  fourth  paragraph 
thereof.  The  demurrer  to  these  counts  was  overruled,  and 
the  plea  of  not  guilty  was  entered,  upon  which  issue  was 
joined. 

The  Indiana  statute  provides  (§  1)  that  "every  railroad 
or  other  corporation,  except  mimicipal,  operating  in  this 
State,  shall  be  liable  in  damages  for  personal  injuries  suf- 
fered by  any  employ^  while  in  its  service,  the  employ^  so 
injured  being  in  the  exercise  of  due  care  and  diligence,  in 
the  following  cases."  One  of  the  cases  described  was  this: 
"When  such  injury  was  caused  by  the  negligence  of  any 
person  in  the  service  of  such  corporation  who  has  charge 
of  any  signal,  telegraph  office,  switch  yard,  shop,  round 
house,  locomotive,  engine  or  train  upon  a  railway." 

Shortly  stated  the  case  allied  was  that  the  plaintiff 
while  assisting  in  the  switching  of  certain  cars  from  one 
track  to  another  was,  through  the  negligence  of  the  yard 
foreman,  then  in  control  and  directing  the  operation, 
thrown  violently  and  negligently  from  one  of  the  cars  and 
run  over.  The  plaintiff  in  error  claimed  in  the  state  court 
that  the  Indiana  statute  upon  which  the  action  was 
brought  was  invalid  as  a  denial  to  railroad  companies  of 
the  equal  protection  of  the  law  guaranteed  by  the  Fom*- 
teenth  Amendment.  This  objection  was  denied,  and  the 
ruling  is  assigned  as  error. 

The  constitutionality  of  the  act  has  been  upheld  by  this 
comi  in  TvRis  v.  Lake  Erie  Radlroad,  175  U.  S.  348,  and 
mL.&N.  Raaroad  v.  MeUon,  218  U.  S.  36. 

It  is,  however,  contended  that  neither  of  the  cases  cited 
brought  before  this  court  the  precise  question  here  pre- 
sented, namely,  that  the  act  violates  the  Foiuteenth 
Amendment,  because  upon  its  face  it  applies  to  "any 
employ^,"  thereby  embracing  in  one  classification  those 
employ^  subjected  to  the  hazards  incident  to  the  actual 
VOL.  ccxxviii— 36 
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operation  of  railway  trains  with  those  in  other  branches  of 
the  service  not  so  subjected,  and,  therefor^,  not  within  the 
reason  for  the  classification.  Upon  this  assumption  it  is 
<;laimed  that  the  act  is  one  which  cannot  be  uphdd  as  valid 
as  to  one  class  of  employ^  and  invalid  as  to  the  other  em- 
braced within  the  single  classification,  and  must,  therefore, 
be  condenmed  as  wholly  invalid  under  the  rule  applied  by 
this  court  in  Employers'  Liability  Cases,  207  U.  S.  463. 
But  this  argument  overlooks  the  fact  that  the  act  in 
question  is  an  act  of  state  legislation,  and  that  its  construc- 
tion is  a  matter  for  the  state  courts  of  Indiana.  If  the 
Supreme  Court  of  Indiana  has  construed  the  act  as  not 
extending  to  any  class  of  railroad  employes  except  those 
whose  occupation  connects  them  in  some  way  with  the 
movement  of  trains  where  they  are  exposed  to  the  hazards 
incident  to  the  operation  and  movement  of  trains  and 
engines,  and  the  act  as  thus  construed  and  applied  is  a 
valid  enactment,  we  must  accept  that  as  the  proper  inter- 
pretation of  the  act.  The  single  duty  of  this  court  would 
then  consist  in  determining  whether  the  act  as  thus  con- 
strued violated  the  equality  clause  of  the  Fourteenth 
Amendment  of  the  Constitutipn  of  the  United  States. 

In  repeated  decisions  the  Indiana  Supreme  Court  has 
construed  the  act  as  one  which  cannot  be  invoked  by  any 
class  of  railroad  employ^  not  engaged  in  some  branch  of 
service  where  they  are  subjected  to  the  hazards  incident 
to  the  movement  of  trains  or  engines,  and  held  that  as 
thus  limited  the  act  is  valid:  Richey  v.  Cleveland^  C,  C  <fe 
SL  L.  Ry.  Co.,  96  N.  E.  Rep.  694;  Bedford  v.  Bough,  168 
Indiana,  671;  Indianapolis  Traction  &  Terminal  v.  Kinr 
ney,  171  Indiana,  .612;  Cleveland,  C,  C.  cfe  St.  L.  R.  R.  Co. 
V.  Poland,  174  Indiana,  411.  Thus  the  Indiana  court,  in 
Pittsbfirgh  &c.  Ry.  v.  Rogers,  168  Indiana,  483,  484,  said: 

"  It  was  held  by  this  court  in  Pittsburgh  &c.  R.  R.  Co.  y. 
Montgomery,  152  Indiana,  1;  Indianapolis  Union  R.  Co. 
V.  Houlihan,  157  Indiana,  494;  Pittsburgh  &c.  R.  Co.  v. 
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Lighiheuter,  168  Illinois,  438;  Pittsburgh  Ac.  R.  Co.  v. 
CoUins,  168  Illinois,  467;  Pittsburgh  &c.  R.  Co.  v.  RosSy  169 
Indiana,  3;  that,  as  applied  to  railroads,  said  Employers' 
Liability  Act  was  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  or 
of  any  provision  of  the  Constitution  of  this  State.  In 
Pittsburgh  &c.  R.  Co.  v.  Ross,  supra,  we  said:  *The  validity 
of  this  act,  so  far  as  it  applies  to  railroads,  was  upheld  in 
the  case  of  Pittsburgh  &c.  R.  Co.  v.  Montgomery,  152  In- 
diana, 1,  and  that  holding  has  been  twice  reaffirmed  since 
this  appeal  was  filed,  .  .  •  and  the  constitutionality 
of  the  law  must  be  regarded  as  settled.' 

"Following  the  case  of  Pittsburgh  ike.  R.  Co.  v.  Ross,  we 
hold  that  the  constitutionality  of  said  law  miist  be  re- 
garded as  settled  and  it  wiH  not  be  considered  in  this 
case." 

In  Indianapolis  Traction  Co.  v.  Kinney,  supra,  the  court 
said: 

"Notwithstanding  the  languid  of  the  statute  is  Hhat 
every  railroad,  or  other  corporation  except  municipal, 
operating  in  this  State,  shall  be  liable  for  damages  for 
personal  injury  su£fered  by  any  employ^  while  in*  its  serv- 
ice,' it  must  not  be  for  a  monient  understood  that  the 
benefits  of  the  statute  are  extended  to  all  employes  of  a 
railroad  corporation,  or  to  any  other  class  of  employ^ 
than  those  whose  duties  expose  them  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of  railroads. 
There  is  no  reason,  in  fact  or  fancy,  why  the  b^Qefits  of  the 
statute  should  be  extended  to  the  office  and  shop  em- 
ploy^ of  railroad  corporations,  or  to  others  removed 
from  the  dangers  of  train  service,  and  denied  to  the 
multitude  of  other  workmen  engaged  in  businesses  of  like 
and  equal  hazard.  ...  By  this,  we  do  not  mean  that 
it  is  essential  to  the  bringing  of  an  employ^  within  the 
statute  that  he  should  be  connected  in  some  way  with  the 
movement  of  trains,  but  it  seems  sufficient  if  the  per- 
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f ormance  of  his  duties  brings  him  into  a  situation  where 
he  is,  without  fault,  exposed  to  the  dangers  and  perils 
flowing  from  such  operation  and  movement,  and  he  is,  by 
reason  thereof,  injured  by  the  negligence  of  a  fellow  servant 
described  in  the  act/^ 

That  the  act,  as  thus  construed  and  upheld  by  the  high- 
est court  of  Indiana,  does  not  contravene  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment  is  settled  by 
the  two  decisions  of  this  court  cited  above.  But  we  do  not 
intimate  that  the  act,  if  construed  as  applicable  to  all 
employ^  of  a  railroad  company,  would  be  in  contraven- 
tion of  that  clause. 

The  Illinois  court  held  that  upon  the  facts  of  this  case 
the  yard  foreman  through  whose  negligence  the  plaintiff 
Hackett  was  injiu*ed  was  in  charge  of  a  train  within  the 
meaning  of  the  act.  The  train  was  in  the  yard.  Its 
movements  were  under  the  foreman's  control.  The  act 
for  which  the  company  was  held  liable  under  the  statute 
was,  said  the  Illinois  court  (170  111.  App.  156),  quoting 
from  Chicago,  Indianapolis  &c.  Ry.  v.  Williams^  168  In- 
diana, 276,  '^  A  negligent  act  occurring  at  a  time  when  the 
doer  of  the  act  is  in  charge  or  control  of  a  train.*'  To  hold 
that  the  operation  in  the  yard  of  a  company,  of  a  train 
hauled  by  an  engine,  for  the  purpose  of  distributing  its 
cars  is  not  an  operation  of  a  train  or  engine  within  the 
meaning  of  the  Indiana  act,  and  that  the  n^ligence  of 
employ^  directing  and  controlling  the  movements  of  the 
train  is  not  the  negligence  of  one  in  charge  of  a  train 
within  the  fair  purpose  and  meaning  of  the  act,  would 
be  to  make  the  act  meaningless  as  to  the  most  dangerous 
class  of  work  which  falls  to  the  lot  of  railroad  employes. 

We  therefore  conclude  that  the  contention  that  the 
Illinois  court  erred,  either  in  holding  the  act  valid  imder 
the  equal  protection  clause  or  in  its  application  of  the  act 
to  the  facts  of  this  case,  is  without  merit. 

It  is  then  said  that  the  Illinois  court  denied  full  faith 
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and  credit  to  the  judicial  construction  of  this  act  by  the. 
Indiana  court.  Tlie  first  answer  to  this  is  that  there  is 
no  want  of  harmony  between  the  construction  and  ap- 
plication of  the  Act  by  the  Illinois  coiui  and  the  interpreta- 
tion and  application  of  the  act  by  the  Indiana  court  as 
indicated  by  the  opinions  of  that  court  cited  above.  A 
second  and  sufficient  reason  is  that  the  plaintiff  in  error 
did  not  plead  and  prove  any  settled  construction  of  the 
act  by  the  Indiana  courts.  Many  opinions  of  the  Indiana 
court  were  put  in  evidence,  though  hot  in  support  of  any 
formal  plea  of  settled  construction.  Neither  did  the 
plaintiff  in  error  specially  set  up  any  right  or  claim  under 
the  full  faith  and  credit  clause  of  the  Constitution  until  it 
did  so  under  its  petition  for  a  writ  of  error  from  this  court. 
That  was  too  late.  Our  right  to  review  the  judgment  of 
the  Illinois  court  arises  under  §  709,  Rev.  Stat.,  and  is, 
therefore,  limited  to  a  Federal  right  specially  set  up  by  the 
party  seeking  to  take  advantage  of  it  and  denied  by  the 
state  court.  In  L.  &  N.  Rd.  Co.  v.  Melton,  supra,  where  a 
similar  question  arose  touching  an  alleged  departure  of 
the  Kentucky  court  from  the  interpretation  placed  by  the 
Indiana  coiui  upon  the  statute  of  Indiana,  this  court  said 
(p.  52): 

"  Our  duty,  of  course,  is  confined  to  determining  whether 
error  was  committed  by  the  court  below  as  to  the  Federal 
questions  involved,  and  as  it  is  impossible  to  predicate 
error  as  to  matters  not  pleaded  or  proved  in  the  coiui 
below,  which  were  essential  to  be  pleaded  and  proved,  it 
follows  tliat  the  contention  concerning  the  denial  of  the 
protection  of  the  full  faith  and  credit  clause  fiu'nishes  no 
ground  for  reversal.'* 

We  conclude,  therefore,  that  we  are  not  concerned  in 
the  interpretation  placed  upon  the  Indiana  act  imless  It 
be  that  that  construction  offends  against  some  Federal 
right  properly  asserted  and  open  to  oiir  consideration. 

It  is  then  assigned  as  error  that  the  court  below  en*ed 
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in  not  holding  that  the  Indiana  statute  had  been  super- 
seded by  the  Federal  Employers'  liability  Act  of  June  11, 
1906  (34  Stat.  232,  c.  3073).  It  does  appear  in  one  or 
more  of  the  coimts  of  the  plaintiff's  declaration  that  the 
railroad  company  was  engaged  in  operating  a  railroad 
extending  into  two  or  more  States,  and  such  was  the 
evidence.  The  first  count  migiht  be  said  io  declare  upon 
the  liability  of  the  company  imder  the  act  of  1906.  Upon 
that  groimd  the  case  was  removed  to  the  Circuit  Ck)urt  of 
the  United  States.  But  that  court  remanded  it  to  the 
state  court.  Thereupon  defendant  demurred  to  the  first 
count  and  the  demurrer  was  sustained.  No  exception  was 
saved  and  no  error  assigned  either  in  the  state  court  or 
in  this.  In  no  other  way  was  any  claun  set  up  or  asserted 
imder  that  Federal  act,  nor  did  the  state  court  make  any 
ruling  as  to  the  effect  of  that  act  upon  the  Indiana  statute, 
and  the  judgment  of  the  Illinois  court  was  rested  wholly 
upon  the  Indiana  statute.  Not  having  been  specially 
set  up  in  the  state  court  and  there  passed  upon,  it  is  ob- 
vious that  the  point  has  not  been  saved. 

But  the  act  of  Congress  of  Jime  11, 1906,  had  been  held 
an  invalid  exercise  of  the  power  of  Congress,  this  court 
saying: 

'^  Concluding,  as  we  do,  that  the  statute,  whilst  it  em- 
braces subjects  within  the  authority  of  Congress  to  r%u- 
late  conunerce,  also  includes  subjects  not  within  its  con- 
stitutional power,  and  that  the  two  are  so  interblended  in 
the  statute  that  they  are  incapable  of  separation,  we  are 
of  the  opinion  that  the  courts  below  rightly  held  the  statute 
to  be  repugnant  to  the  Constitution  and  non-enforcible." 
The  Employers'  LiabUity  Cases,  207  U.  S.  463, 504. 

That  act  was  therefore  as  inoperative  as  if  it  had  never 
been  passed,  for  an  unconstitutional  act  is  not  a  law,  and 
can  neither  confer  a  right  or  immunity  nor  operate  to 
supersede  any  existing  valid  law.  Norton  v.  Shelby  County, 
118  U.  S.  425,  442;  Ex  parte  Siebold,  100  U.  S.  371,  376. 
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The  second  Employers'  Liability  Act,  which  avoided  the 
faults  of  the  first,  Was  not  passed  until  after  the  injury 
complained  of.  We  pass  by  as  not  involved  any  question 
as  to  the  extent  to  which  that  act  operated  tp  supersede 
the  Loidiana  statute.  The  situation  is  not  at  all  like  that 
presented  in  Northern  Pac^  Railway  v.  Washington^  2^ 
U.  S.  370.  There  a  perfectly  valid  act  concerning  the 
horns  of  service  upon  railroads  engaged  in  interstate 
commerce  had  been^^passed.  The  mere  postponement  of 
its  operation  was  held  not  to  lessen  its  effect  as  a  manifesta- 
tion of  the  purpose  of  Congress  to  r^ulate  a  subject  which 
might  be  the  subject  of  state  legislation  only  when  Con- 
gress had  been  silent.  The  effect  of  this  purpose  to  take 
control  of  the  subject  was  held  to  supersede  an  existing 
state  statute  dealing  with  the  same  matter  from  the  time 
of  the  passage  of  the  act  of  Congress.  No  such  purpose 
could  be  numif ested  by  a  void  statute,  since  it  was  not 
law  for  any  purpose. 

We  conclude  that  the  judgment  of  the  court  below 
Bhouldbe 

Affirmed. 


TITLE  GUARANTY  &  SURETY  COMPANY  v. 
UNITED  STATES,  tO  THE  USE  OF  HARLAN  & 
HOLLINGSWORTH. 

EBBOR  TO  THE  dRCTTIT  COURT  OF  TEDB  UNITED  STATES  FOB 
THE  MIDDLE  DISTRICT  OF  PENNSYLVANIA. 

No.  530.    Submitted  April  28,  1913.— Decided  May  12,  1913. 

As  the  act  of  August  13, 1894,  relative  to.  contractors'  bonds  prior  to 
the  amencbnent  of  February  24, 1905|  contaiued  no  provision  as  to 
jurisdiction  of  courts  in  which  suits  could  be  brought  on  such  bonds, 
the  Circuit  Court  of  the  district  in  which  the  bondsman,  if  a  surety 
oompany,  has  its  principal  office,  had  jurisdictian  under  the  act 
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regulating  surety  companies  of  August  13, 1894,  and  this  jurisdiction 
extended  to  suits  on  bonds  executed  prior  to  the  amendatoiy  act 
for  materials  furnished  after  the  passage  of  that  act. 
The  act  of  Februfl.ry  24,  1905,  amending  the  act  of  August  13, 1894, 
and  requiring  that  all  iniits  on  a  contractor's  bond  be  brought  in  the 
district  in  which  the  contract  was  to  be  peifonned,  had  merely  a  pro- 
spective operation  and  no  retroactive  effect.  Ddmdaon  Marble  Co. 
V.  Gifrson,  213  U.  S.  10. 

The  factS;  which  involve  the  jurisdiction  of  the  Circuit 
Court  of  actions  brought  on  contractors'  bonds  under 
the  act  of  August  13^  1894,  and  the  construction  of  the  act 
amendatory  thereof  of  February  24,  1905,  are  stated  in 
the  opinion. 

Mr.  Rti88eU  H.  Rabbins  for  plaintiff  in  error: 
The  act  of.  February  24,  1906,  governs  the  remedy  of 
the  plaintiff  for  having  furnished  material  for  the  construc- 
tion of  a  pubUc  work.  By  its  terms  this  act  went  into 
immediate  effect  at  the  time  it  was  passed,  and  provides  for 
an  omnibus  action  to  be  prosecuted  in  the  name  of  the 
United  States  in  the  Circuit  Court  of  the  United  States 
in.  the  District  where  the  contract  was  to  be  performed, 
and  not  elsewhere.  Under  this  act,  the  jiuisdiction  of  a 
particular  United  States  Circuit  Court  is  exclusive. 
United  States  v.  Congress  Construction  Co.,  222  U.  S. 
199. 

The  earlier  statute  contained  no  limitation  as  to  the 
court  in  which  the  suit  could  be  brought,  but  in.  their 
primary  purpose  both  statutes  are  identical.  The  statute 
is,  in  effect,  a  pure  mechanic's  Uen  statute,  and  the  general 
rules  of  construction  applicable  to  mechanics'  lien  statutes 
have  been  held  to  govern  both  the  earlier  and  the  later 
statutes.  Hill  v.  American  Surety  Co.,  200  U.  S.  197,  203. 
See  also  United  States  v.  Churchyard,  132  Fed.  Rep.  82; 
lones  V.  GreatSouthem  Hotel  Co.,  86  Fed.  Rep.  370,  383; 
aff'd  193  U.  S.  632;  Standard  Oil  Co,  v.  Trust  Co.,  21 
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App.  D.  C.  369;  Marble  Co.  v-  Burgdorf,  13  App.  D.  C.  606^ 
619. 

Where  there  has  been  a  change  in  the  statute  after  the 
contract  has  been  made  and  before  the  labor  and  materials 
have  been  furnished/ the  lien  is  to  be  detennined  by  the 
law  in  force  when  the  labor  and  materials  are  furnished 
although  a  different  statute  was  in  effect  when  the  con- 
tract was  made.  Hauptman  v.  CaUin,  20  N.  Y.  247; 
SvUivan  v.  Brewster,  1  E.  D.  Smith  (N.  Y-),  681;  Sunmer- 
lin  V.  Thompson  &  Co.,  31  Florida,  369;  Weaver  v.  Sells,  10 
Kansas,  609;  McCrea  v.  Craig,  23  California,  522;  Goodbvb 
V.  Homung,  127  Indiana,  181;  Nixon  v.  Cydon  Lodge,  66 
Kansas,  298;  Wheaton  v.  Berg,  50  Minnesota,  526;  Bardr 
well  V.  Mann,  46  Minnesota,  286;  HiU  Vi  Lovett,  47  Minne- 
sota, 293;  Rockel  on  Mechanics'  liens  (1909),  §  7,  p.  11. 

Whatever  rights  in  the  nature  of  a  mechanics'  lien  Con- 
gress may  give  to  a  materiahnan  under  a  public  contract 
must  necessarily  be  measured  by  the  statute  in  force  at 
the  time  the  materials  and  labor  were  furnished.  The 
same  rule  applies  to  jurisdiction.  Merchants^  Ins.  Co.  v. 
Ritchie,  6  Wall.  641,  644;  and  see  also  National  Surety 
Co.  V.  Architectural  Co.,  226  U.  S.  276.  U.  S.  FidelUy  Co. 
V.  United  States,  209  U.  S.  306;  Davidson  Bros.  Marble 
Co.  V.  Gibson,  213  U.  S.  10,  do  not  apply. 

Even  if  the  application  of  the  later  act  to  the  facts  at 
bar  would  result  in  depriving  the  subcontractor  of  sub- 
stantive rights  as  a  materialman  because  its  contract  had 
been  made  prior  to  the  passage  of  the  amendatory  act, 
the  later  act  merely  modified  an  existing  remedy  and  as 
the  materialman's  rights  are  purely  statutory  and  not 
contractual,  it  would  have  been  entirely  competent  for 
Congress  to  have  abrogated  the  lien  altogether.  People  v. 
Adirondack  Ry.  Co.,  160  N.  Y.  226;  aff'd  m  176  U.  S.  336. 

In  point  of  fact,  there  were  no  rights  in  existence  at  the 
time  of  the  amendment  so  far  as  a  lien  was  concerned  which 
could  have  been  impaired,  and  a  change  in  the  statute 
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before  the  defendant  in  error  had  incorporated  its  materials 
into  the  work  could  not  affect  a  statutory  right  which  had 
not  yet  come  into  existence.  Waterworks  Co.  v.  Oshkosh, 
187  U.  S.  437,  447. 

Until  the  subcontractor,  by  incorporating  its  materials 
into  the  dry-dock,  brought  itself  within  the  protective 
provisions  of  the  statute  and  accepted  the  benefit  therein 
provided  for  it,  no  rights  on  its  part  against  the  bond  in 
the  nature  of  a  mechanic's  lien  came  into  existence.  When 
this  occurred,  the  act  of  February  24,  1905,  was  in  effect, 
and  the  exclusive  remedy  therein  provided  was  a  suit  in 
the  Circuit  Court  of  the  United  States  for  the  district 
in  which  the  League  Island  dry-dock  is  situated.  Galr 
veskm  Ac  Ry.  Co.  v.  Wallace,  223  U.  S.  481,  490. 

Mr.  George  Wharton  Pepper  and  Mr.  Thomas  Stokes  for 
defendant  in  error. 

Mr.  CmsF  Justice  Wmrs  delivered  thie  opinion  of  the 
court. 

This  is  an  action  upon  a  contractor's  bond  ^ecuted  on 
May  24, 1904,  under  the  provisions  of  the  act  of  Congrei^ 
of  August  13,  1894,  c.  280,  28  Stat.  278,  entitled  "An  Act 
for  the  protection  of  persons  furnishing  material  and  labor 
for  the  construction  of  public  works."  The  question  for 
decision  is  whether  the  court  below  had  jurisdiction  of  the 
cause. 

The  bond;  was  executed  by  the  Surety  Company  in 
connection  with  a  contract  entered  into  by  the  Scofield 
Company  with  the  United  States  for  the  erection  of  a  dry- 
dock  at  the  League  Island  Navy  Yard.  The  Harlan  & 
HoUingsworth  corporation  took  over  a  subcontract  and 
constructed  a  caisson  for  the  dock.  To  recover  a  balance 
owing,  the  corporation  resorted  to  its  remedy  on  the  bond. 
The  bond  and  various  contracts  were  made  prior  to  1905. 
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The  above-mentioned  act  of  August  13,  1894,  contains 
no  direction  respecting  where  suit  upon  the  bond  of  a 
contractor  shall  be  brought  by  a  subcontractor  or  what 
courts  shall  take  jurisdiction  of  the  right  of  action  it* 
creates.  As  the  principal  office  of  the  defendant  Surety 
CJompany  was  located  within  the  district,  this  action  was 
commenced  in  the  court  below  as  authorized  by  §  5  of  an 
act  of  Congress  also  approved  August  13,  1894,  c.  282,  28 
Stat.  279,  regulating  surety  companies  which  execute 
bonds  required  by  the  laws  of  the  United  States. 

The  Scofield  Company  did  not  defend.  The  Surety 
Company,  however,  entered  a  plea  to  the  jiuisdiction  of 
the  court,  contending  that  as  the  work  done  and  materials 
and  labor  furnished  by  the  Harlan  &  Hollingsworth  cor- 
poration were  done  and  fmnished  after  the  passage  of 
an  act  approved  February  24,  1905,  c,  778,  33  Stat.  811, 
.  amendatory  of  the  first-mentioned  act  of  1894,  and  making 
important  changes  in  the  rights  of  a  subcontractor,  the 
provisions  of  the  amendatory  act  governed  and  the  action 
should  have  been  commenced  in  the  district  in  which  the 
contract  was  to  be  performed  and  executed.  A  demurrer 
to  the  plea  was  sustained,  and  for  want  of  an  affidavit  of 
defense  judgment  was  entered  in  favor  of  the  Harlan  & 
Hollingsworth  Company,  and  the  case  was  brou^t  di- 
rectly here  on  the  question  of  jurisdiction. 

The  Cir3uit  Court  was  clearly  right  in  upholding  its 
jurisdiction.  As  already  stated,  the  contract  between  the 
United  States  and  the  original  contractor,  the  bond  of 
the  Surety  Company  and  the  contract  with  the  plaintiff 
were  aU  executed  prior  to  the  passage  of  the  amendatory 
act.  To  hold  that  the  latter  act  applied,  therefore,  would 
be  to  construe  the  act  as  having  «  retroactive  effect.  It 
has,  however,  been  definitely  decided  that  the  act  was  in- 
tended to  have  merely  a  prospective  operation.  U.  S. 
Fidelity  Co.  v.  Sindhers  WeUs  Co.,  209  U.  S.  306;  Davidson 
Bros.  Marble  Co.  v.  GibaoUy  213  U.  S.  10.    The  decisions 
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lend  no  support  to  the  contention  now  urged  on  bdialf 
of  the  plaintiff  in  error  that  Congress  intended  the  act  d 
1905  to  be  retroactive  in  all  cases  where  the  work  was  done 
after  the  passage  of  the  amendment. 

Judgment  affirmed. 


ADAMS  V.  CITY  OF  MILWAXJKEE. 

EBROB  TO  THE  SX7PRBMB  COUBT  OF  TBE  STATE  OF 
WISCONSIN. 

No.  247.    Argued  April  23,  1913.— Dedded  May  12,  1913. 

The  question  whether  a  classification  of  milk  vendors  who  produce 
their  milk  outside  of  the  city  to  which  they  send  milk  deprives  such 
producers  of  the  equal  protection  of  the  law  when  there  are  different 
rules  for  vendors  who  produce  their  milk  within  the  city  limits  has 
not  been  so  far  foreclosed  by  prior  decisions  of  this  court  as  to  Teader 
its  discussion  unnecessaxy;  and  a  motion  to  dismiss  is  denied. 

Whether  rules  provided  to  be  made  by  a  police  ordinance  were  properly 
promulgated  and  whether  the  officer  promulgating  them  had  au- 
thority so  to  do  are  not  Federal  questions. 

Different  situations  of  the  objects  regulated  by  a  municipal  ordinance 
may  require  different  regulations. 

A  classification  in  a  municipal  ordinance  by  which  vendors  of  milk 
drawn  from  cows  outside  the  city  are  subjected  to  different  regula- 
tions from  those  to  which  vendors  of  milk  drawn  from  cows  within 
the  city,  is  not,  provided,  as  in  this  case,  the  regulations  are  reason- 
able and  proper,  a  denial  of  equal  protection  of  the  law  guaranteed 
by  the  Fourteenth  Amendment;  and  so  held  as  to  tiie  milk  ordinance 
of  Milwaukee,  Wisconsin. 

The  police  power  of  the  State  is  adequate  to  protect  the  people  against 
the  sale  of  impure  food  such  as  milk. 

An  ordinance  regulating  the  sale  of  food  products  must  be  summarily 
enforced  and  the  destruction  of  impure  food,  such  as  milk,  is  tiie 
only  available  and  efficient  penalty  for  its  violations  and  does  not 
deprive  the  owner  of  his  property  without  due  process  of  law;  and  so 
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hdd  as  to  the  milk  ordinance  of  Milwaukee,  Wisocmsin.  Lieberman 
V.  Van  De  Can,  199  U.  8.  552. 

This  court  does  not  pass  upon  questions  before  th^  have  reached  a 
justidable  stage. 

As  a  provision  in  a  municipal  ordinance  holding  health  o£Bcers  enforc- 
ing it  harmless  for  the  destruction  of  offending  property  "if  done  in 
good  faith"  may  be  separable,  this  court  will  not  determine  whether 
it  is  an.  unconstitutional  taking  of  property  without  due  process  of 
law  in  an  action  in  which  it  appears  that  none  of  plaintiff's  goods  have 
been  or  could  be  desth>yed  before  the  state  court  has  construed  the 
statute  in  that  respect. 

144  Wisconsin,  371,  aflirmed. 

The  facts,  which  involve  the  constitutionality  under 
the  due  process  and  equal  protection  clauses  of  the  Four- 
teenth Amendment,  are  stated  in  the  opinion. 

Mr.  Marcus  A.  Jacobson^  with  whom  Mr.  D.  S.  TvUar 
was  on  the  brief,  for  plaintiff  in  error: 

The  ordinance  is  class  l^islation  and  a  violation  of  the 
Fourteenth  Amendment. 

When  adopted  and  when  it  went  into  effect,  there  were 
no  regulations  in  any  way  controlling  the  keeping  of  cows 
within  the  City  of  Milwaukee  and  the  sale  of  milk  from 
such  cows  except  Ordinance  No.  43,  and  the  rules  and  reg- 
ulations which  the  Health  Commissioner  had  formulated 
under  its  authority  some  time  subsequent  to  the  b^inning 
of  this  action  and  which,  even  if  properly  promulgated, 
were  radically  different  from  the  restrictions  regulating 
the  selling  of  milk  taken  from  cows  outside  of  the  City  of 
Milwaukee. 

The  health  officer  is  an  administrative  officer  and  has 
no  power  or  authority  to  enact  laws.  See  Adams  v. 
Burdge,  95  Wiscoiisin,  390^  which  is  practically  conclusive 
that  the  health  officer  of  the  City  of  Milwaukee  had  no 
authority  to  formulate  any  rule  requiring  the  application 
of  the  tuberculin  test  to  cows  kept  within  the  City  of 
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Milwaukee  as  a  coifditton  precedent  to  the  issuance  of  a 
peimit. 

The  health  officer  is  a  purely  administrative  officer 
who  cannot  enact  new  laws,  and  fian  only  exercise  reason- 
able discretion  in  th^  carrying  out  of  ordinances  which  the 
common  council,  by  virtue  of  its  delegated  police  powers, 
does  enact.  Potts  v.  Breen,  167  Illinois,  67;  Dawling  v. 
Lancashire  Ins.  Co.,  92  T^Hisconsin,  63;  Hurst  v.  Warner, 
102  Michigan,  238;  Schaezlein  v.  Cabaniss,  135  California, 
466. 

The  conditions  and  penalties  surrounding  the  keeping 
of  cows  and  the  sale  of  milk  within  th^  City  of  Milwaukee 
were  radically  different  from  those  surrounding  the  keeping 
of  cows  outside  thereof  and  the  sale  of  milk  from  such 
cows  within  the  city;  State  ex  reL  Greenwood  v.  Notary 
122  N.  W.  Rep.  256;  State  v.  Nelson,  66  Minnesota,  166. 

While  the  police  powers  of  the  State  and  of  the  mimic- 
ipality  arc  very  broad,  in  the  exercise  of  such  police  powers 
the  common  council  must  be  reasonable.  State  v.  Redman, 
134  \^^sconsin,  89;  Kellogg  v.  Cwrrens,  111  Wisconsin, 
431. 

The  classification  and  distinction  attempted  in  the  Mil- 
waukee milk  ordinances  are  arbitrary,  made  for  the  piupose 
of  discrimination  only,  and  are  entirely  without  reason  or 
necessity  so  far  as  the  accomplishment  of  the  object  or  pur- 
pose in  hand  is  concerned — ^that  is,  the  prevention  and 
spread  of  tuberculosis  within  the  City  of  Milwaukee  be- 
cause of  the  sale  of  fresh  milk. 

The  ordinance  is  void  and  imconstitutional  and  denies 
to  the  appellant  and  others  similarly  situated  the  equal 
protection  of  the  law,  first,  because  the  Health  Commis- 
sioner of  the  City  of  Milwaukee  is  an  administrative  officer 
and  has  no  power  or  authority  to  formulate  rules  or  regula- 
tions which  in  their  nature  are  legislative;  second,  because, 
even  though  it  be  assumed  for  the  sisdce  of  the  argument 
that  the  Commissioner  had  such  power,  the  same  was  not 
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properly  exercised,  but  discriminations  and  differences 
relative  to  the  regulations  for  the  keeping  of  cows  and 
the  sale  of  milk  within  the  city  still  exist,  even  though 
the  rules  formulated  are  vaUd  and  in  full  force  and  ef- 
fect. 

The  ordinance  is  unconstitutional  because  §24  au- 
thorizes the  taking  of  private  property  without  due  process 
of  law,  contrary  to  the  Fourteenth  Amendment. 

It  is  the  declared  intention  of  the  defendants  to  con- 
fiscate and  destroy  all  milk  shipped  to  the  City  of  Mil- 
waukee by  this  plaintiff  and  others  similarly  situated 
where  the  cows  from  which  such  milk  is  drawn  are  not 
tuberculin  tested,  even  though  the  plaintiff  maintains  a 
healthy  herd  of  cattle,  keeps  his  stables  wholesome  and 
clean  and  distributes  pure  and  wholesome  milk  in  the  City 
of  Milwaukee  so  far  as  he  knows  without  the  use  of  the 
tuberculin  test. 

Milk  of  this  kind  cannot  be  confiscated  and  destroyed 
simply  because  it  is  not  accompanied  with  a  certificate  of 
a  veterinary  or  of  some  person  authorized  by  the  Live 
Stock  Sanitary  Board  of  the  State  of  Wisconsin,  as  pro- 
vided by  said  ordinance,  certifjdng  that  the  tuberculin 
test  has  been  applied.  That  part  of  the  city  ordinance 
which  authorizes  the  confiscation  and  destruction  of  such 
milk  as  the  coiL*t  finds  this  plaintiff  has  been  shipping, 
and  desires  to  continue  shipping,  to  Milwaukee,  is  uncon- 
stitutional and  void.  Wilcox  v.  Hemming,  68  Wisconsin, 
148;  Gosselink  v.  Campbelly  4  Iowa,  296. 

The  ordinance  in  question  makes  no  provision  for  the 
assessment  of  damages  for  the  destruction  of  the  milk, 
and  even  goes  so  far  as  to  provide  that  if  said  milk  is  de- 
stroyed under  said  ordinance,  if  done  in  good  fsdth,  the 
party  destrojring  the  same  shall  be  held  harmless  in  dam- 
age therefor  in  any  suit  or  demand  made.  This  particular 
portion  is  clearly  imconstitutional  and  illegal.  Loive  v. 
Conroy,  120  Wisconsin,  161.    Nor  is  this  frivolous.   Jacob- 
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8on  V.  MassachuaettSj  197  U.  S.  11,  and  Lawkm  v.  Steele, 
152  U.  S.  136,  distinguished. 

We  have  no  quarrel  with  that  proposition,  but  submit 
that  such  authorities  as  have  held  that  the  municipal  au- 
thorities may  confiscate  and  destroy  certain  instrumental- 
ities which  have  been  put  to  illegal  uses  base  their  deci- 
sions upon  the  ground  that,  by  statute  or  ordinance,  such 
instrumentalities  have  been  declared  nuisances  and  may, 
therefore,  be  destroyed  without  hearing  or  notice.  Bitten- 
hau8  v.  Johnston,  92  Wisconsin,  588.  . 

To  destroy  milk  presumably  pure  and  in  good  condition, 
without  any  declaration  on  the  part  of  the  legislature  or 
the  common  coimcil  declaring  the  same  to  be  a  public 
nuisanqe,  is  a  confiscation  of  property  without  due  process 
of  law.  Edson  v.  Crangle,  62  Oh.  St.  49;  Note  to  Daniels 
V.  Homer,  139  N.  Car.  219.  See  also  McConneU  v.  Mc- 
KiUip,  65  L.  R.  A.  610. 

The  confiscation  and  destruction  of  presumably  pure 
and  wholesome  milk  merely  because  the  cows  from  which 
the  same  has  been  drawn  were  not  tubercuUn  tested,  with- 
out hearing  or  test  or  adjudication,  is  a  taking  of  prop-, 
erty  without  due  process  of  law  and  a  violation  of  the 
Constitution  of  the  United  States. 

Mr.  Daniel  W.  Hoan,  with  whom  JIf  n  John  J.  Cook  was 
on  the  brief,  for  defendants  in  error. 

Mr.  Justice  McKenna  deUvered  the  opinion  of  the 
coiuii. 

Error  to  review  a  judgment  of  the  Supreme  Cpurt  of 
Wisconsin  sustaining  the  validity  of  an  ordinance  of  the 
common  council  of  the  City  of  Milwaukee  regulating  the 
sale  of  milk.^ 

^  No  person  shall  bring  into  the  City  of  Milwaukee  for  sale,  either 
by  wagon  cart,  train,  or  any  other  kind  of  vehicle,  or  ke^,  have  or 
offer  for  sale,  or  sell,  in  said  city,  any  milk  or  ciream  drawn  from  cows 
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The  ordinance  provides  that  no  milk  drawn  from  cows 
outside  of  the  city  shall  be  brought  into  the  city,  contained 
in  canS;  bottles  or  packages,  unless  they  be  marked  with 
a  legible  stamp,  tag  or  impression  bearing  the  name  and 
address  of  the  owner  of  the  cows  and  unless  such  owner 
shall,  within  one  year  from  the  passage  of  the  ordinance, 
file  in  the  office  of  the  Commissioner  of  Health  a  certificate 
of  a  duly  licensed  veterinary  surgeon  or  other  person  given 
authority  by  the  State  Livestock  Sanitary  Board  to  make 

outside  of  said  city,  contained  in  cans,  bottles  or  packages,  unless  such 
cans,  bottles  or  other  packages  containing  such  milk  or  cream  for  sale, 
shall  be  marked  with  a  legible  stamp,  tag  or  impression  bearing  the 
name  of  the  owner  of  such  cows  from  which  such  milk  was  drawn, 
giving  his  place  of  business,  including  name  of  city,  street  and  number, 
or  other  proper  address,  and  unless  the  owner  or  owners  of  such  cows 
shaU,  within  one  3rear  from  the  passage  of  this  ordinance,  file  in  the 
office  of  the  Commissioner  of  Health  a  certificate  of  a  duly  licensed 
veterinary  surgeon,  or  of  any  other  person  given  authority  by  the 
State  Livestock  Sanitary  Board  to  make  tuberculin  tests,  stating  that 
such  cows  have  been  tested  with  tuberculin  and  found  free  from  tuber- 
culosis or  other,  contagious  diseases.  Such  certificate  shall  give  a  num- 
ber which  has  been  permanently  attached  to  each  cow,  and  a  descrip- 
tion sufficiently  accurate  for  identification,  stating  the  date  and  place 
of  such  examination,  and  such  certificate  shall  be  good  for  one  year  from 
the  date  of  its  issuance.  Such  certificate,  however,  must  be  renewed 
annually  and  filed  m  the  office  of  the  Commissioner  of  Health,  and  each 
such  certificate  shall  show  in  each  case  that  the  animals  from  which 
such  milk  was  drawn  are  free  from  tuberculosis  or  other  contagious 
diseases.  All  milk  and  cream  from  sick  and  diseased  cows,  or  cows 
fed  on  refuse  or  slops  from  distilleries,  or  vinegar  factories,  unless  such 
refuse  or  slops  be  mixed  with  other  dry  sanitary  grain  or  food  to  a  con- 
sistency of  a  thick  mush,  or  other  than  good,  wholesome  food,  or  milk 
that  is  dangerous  or  that  may  affect  or  be  detrimental  to  life  or  health, 
or  that  has  been  adulterated,  or  is  below  the  standard  fixed  by  §  17 
of  this  chapter,  or  which  does  not  conform  to  all  other  provisions  of 
this  chapter  shall,  upon  discovery  thereof,  be  confiscated,  forfeited  and 
unmediately  destroyed  by  or  under  the  direction  of  the  Commissioner 
of  Health,  bactmologist,  or  officer  detailed,  who  shall,  if  done  in  good 
Eaith,  be  held  harmless  in  damage  therefor,  in  any  suit  or  demand  made. 
Ordinance  of  March  30,  1908,  §  24. 
VOL.  ccxxviii — ^37 
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tuberculin  tests,  stating  that  such  cows  have  been  found 
free  from  tuberculosis  or  other  contagious  diseases.  The 
certificate  is  required  i;o  give  a  number  which  has  been 
permanently  attached  to  each  cow  and  a  description  suffi- 
cient for  identification.  The  certificate  must  be  renewed 
annually  and  must  show  that  the  cows  are  free  from 
tuberculosis  or  other  contagious  diseases. 

A  short  time  before  the  ordinance  was  to  go  into  effect 
this  suit  was  brought  against  the  city  and  Dr.  Bading,  its 
Health  Commis&aoner,  to  restrain  the  enforcement  of  the 
ordinance.  After  a  healing  judgment  was  entered  dis- 
missing the  complaint,  and  the  judgment  was  affirmed  by 
the  Supreme  Court  of  the  State. 

The  plaintiff  (we  shall  so  call  him)  alleged  tliat  he 
brought  the  suit  for  himself  and  all  other  producers  of 
and  dealers  in  pure,  wholesome  milk,  as  it  involved  a 
question  of  conmion  interest  to  many  persons.  He  allied 
also  the  following:  He  is  a  farmer,  living  about  seventeen 
miles  from  Milwaukee,  and  maintains  a  large  dairy  herd 
of  cattle  and  is  enjoying  a  profitable  dairy  business, 
shipping  milk  into  Milwaukee  to  certain  retail  milk  dealers 
in  the  city.  His  herd  is  healthy,  so  far  as  he  is  able  to  know 
of  judge.  He  keeps  his  stables  wholesome  and  clean,  and 
if  his  cows  become  sick  or  affected  in  any  way  with  any 
infectious  or  contagious  disease,  so  far  as  he  is  able  to 
learn  or  discover  by  giving  careful  attention  to  his  herd 
in  its.  feeding  and  care,  he  removes  such  animals  imme- 
diately. So  far  iis  he  is  able  to  discover,  his  herd  is  ab- 
solutely free  from  disease,  and  the  milk  he  offers  for  sale 
in  Milwaukee,  or  will  offer  for  sale,  is  and  will  be,  so  far 
as  he  is  able  to  discover,  absolutely  pure  and  wholesome; 
and  all  that  proves  to  be  impure  and  unwholesome  upon 
bang  tested  in  the  usual  and  customary  manner  will  be 
withdrawn  from  sftle. 

Hading,  as  Conunissioner  of  Health  of  the  City  of  Mil- 
waukee, threatens,  on  and  af^  April  1,  1909|  to  execute 
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the  ordinance  and  confiscate,  forfeit  atid  destroy  all  milk 
shipped  by  plaintiff  and  other  producers  to  be  sold  in 
Milwaukee  contrary  to  the  requirements  of  the  ordinancci 
unless  restrained;  and  if  he  does  so  irreparable  injuiy  will 
be  caused  plaintiff  and  such  other  producers  and  make 
their  business  of  maintaining  a  dairy  absolutely  unprofit- 
able as  well  as  impracticable. 

The  tuberculin  test  required  by  the  ordinance  is,. as 
plaintiff  is  informed  and  believes,  wholly  unreliable,  un- 
trustworthy and  entirely  worthless  so  far  as  being  a  guide 
or  protection  to  the  public  as  to  whether  or  not  the  cows 
tested  by  it  are  free  from  the  g^rms  of  tuberculosis  or  any 
other  infectious  disease. 

The  milk  threatened  to  be  confiscated,  shipped  to 
Milwaukee  for  sale  by  plaintiff  and  other  producers,  when 
pure  and  wholesome  is  not  dangerous  to  public  health 
because  perchance  the  owners  of  the  cows  producing  the 
milk  have  not  had  the  cows  tested  or  have  failed  to  secure 
the  certificate  of  a  veterinary  surgeon  or  othar  person  as 
required  by  the  ordinance. 

It  is  alleged  that  the  constitution  of  the  State  and  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  are  violated. 

A  motion  to  dismiss  is  made  on  the  ground  that  the 
questions  in  this  case,  under  the  decisions  of  this  court, 
are  so  far  foreclosed  as  to  make  their  discussion  unneces- 
sary.  The  motion  is  overruled. 

The  particular  contention  of  plaintiff  is  that  the  ordi- 
nance violates  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  because  it  discriminates  be- 
tween milk  drawn  from  cows  outside  of  Milwaukee  and 
milk  drawn  from  cows  within  the  city.  Therefore  the 
charge  is  that  the  ordinance  does  not  affect  all  persons 
alike.  If  we  regard  the  territorial  distinction  merely,  that 
is,  milk  from  cows  outside  and  milk  from  cows  within  the 
city,  there  is  certainly  no  discrimination.    All  producers 
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outside  of  the  city  are  treated  alike.  PIainti£f  identifies 
himself  in  interest  with  all  of  them  and  sues  for  all  of 
them.  He  therefore  seeks  grounds  of  comparison  other 
than  the  locality  of  the  dairies  iemd  urges  that  the  dis- 
crimination espsts  in  the  difference  between  the  tests  to 
which  cows  kept  outside  of  the  city  are  subject  and  the 
test  to  which  cows  within  the  city  are  subject. 

To  sustain  his  contention  plaintiff  in  error  cites  an 
ordinance  of  the  city  which  provides  that  no  cows  or  cattle 
shall  be  kept  in  the  city  without  penmt  from  the  Com-* 
missioner  of  Health,  except  at  places  provided  or  estab- 
lished for  purposes  of  slaughtering,  and  that  the  stables 
and  places  where  such  animals  may  be  shall  be  kept  at  aU 
tinies  in  a  cleanly  and  wiioliesome  ccmdition  and  prop^ly 
ventilated,  and  that  no  person  shall  allow  any  animal  to 
be  therein  which  is  affected  with  any  contagious  aAd 
pestilential  disease. 

This  ordinance  was  supplemented  by  various  rules  made 
by  the  Health  Conmiissioner  in  regard  to  cleanliness  of 
the  stabling  of  the  animals,  keeping  from  them  persons 
infected  or  who  have  been  exposed  to  disease,  requiring 
applications  for  permits  to  be  accompanied  by  the  certifi- 
cate of  the  veterinary  surgeon  showing  that  the  animals 
have  been  tested  by  the  tuberculin  test  and  shown  by  said 
test  to  be  free  from  tuberculosis,  and  that  they  are  not 
affected  with  any  infectious  or  contagious  disease.  If  the 
animals  become  subsequently  infected  they  are  to  be  re- 
moved from  the  city  or  disposed  Of  in  the  manner  provided 
bylaw. 

Three  contentions  are,  notwithstanding,  made — (1)  The 
rules  were  promulgated  after  this  suit  was  begun.  (2)  The 
Commissioner  had  no  authority  to  make  the  rules. 
(3)  They  are  radically  different  rules  from  the  rules  as 
to  cows  kept  outside  of  the  city. 

The  third  contention  is  the  only  one  that  involves  a 
Federal  question,   'the  others  involve  local  questions  only, 
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and  the  Supreme  Court  of  the  State  decided  that  the  sale 
of  milk  drawn  from  diseased  cows  is  forbidden  within  the 
city;  that  the  health  officer  may  remove  a  diseased  animal 
to  a  place  where  it  will  not  spread  infection,  and  that 
he  may  apply  any  known  test  to  determine  whether  the 
animal  is  afflicted  with  tuberculosis.  Inspection  and  care, 
therefore,  can  be  applied  to  the  animals  within  the  city, 
and  it  is  applied  also  to  the  milk  drawn  from  such  animals. 
It  cannot  be  appUed  to  animals  kept  outside  of  the  city. 
It  can  only  be  applied  to  the  milk  drawn  from  them.  The 
court  noticed  this  difference  and  the  difference  in  the 
regulations  made  necessary  by  it.  ''There  are  brought 
into  Milwaukee/'  the  court  said,  ''from  outside  of  the 
city  about  28,000  gallons  of  milk  every  day  drawn  from 
more  than  10,000  cows.  It  would  be  practically  impos- 
sible to  subject  this  quantity  of  milk  to  a  microscopic 
examination  or  to  subject  it  to  what  is  called  in  the*evi- 
dence  centrifugal  test,  ^hich  would  also  require  the  use  of 
a  microscope  although  not  to  the  same  extent.  Each 
animal  within  the  city  can  be  subjected  to  an  individual 
examination,  a  microscopic  test  of  samples  of  its  milk, 
an  inspection  as  to  its  condition  of  health,  and  the  tuber- 
culin test  applied  directly  under  the  orders  of  the  Health 
Commissioner.  This  is  a  sufficient  basid  for  separate 
legislation  relating  to  milk  shipped  into  the  city.  There 
are  other  regulations  covering  Hie  sale  of  milk  drawn  from 
cows  kept  within  the  dty." 

We  concur  in  the  conclusion  of  the  court.  The  different 
situations  of  the  animals  require  different  regulations. 
Cows  kept  outside  of  the  city  cannot  be  inspected  by  the 
health  officers;  they  can  be  inspected  by  a  licensed  veteri- 
nary surgeon  and  a  certificate  of  the  fact  and  the  identity 
of  the  cows  and  the  milk  authenticate  as  required  by 
the  ordinance.  The  requirements  are  not  unreasonable; 
they  are  properly  adaptive  to  the  conditions.  They  are 
not  discriminatory;  they  have  proper  relation  to  the  piw- 
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pose  to  be  accomplished.  That  purpose  and  the  necessity 
for  it  we  cannot  question.  Jocobaon  v.  MasBachuaeUs,  197 
U.  S.  11;  Laurel  HiU  Cemetery  v.  San  Francieco,  216  U.  S- 
358;  Mutual  Loan  Co.  v.  MarteU,  222  U.  S.  225;  Pwrity 
Extract  &  Tonic  Co.  v.  Lynch,  226  U.  &  192;  Crosaman  v. 
Lwrman,  192  U.  S.  189;  New  Orleans  Gas  Light  Co.  v. 
Drainage  Comrn.  qfNew  Orfoaiw^  197  U.  S.  453. 
\  In  St.  John  v.  New  York,  201  U.  S.  633,  We  said  that  ia 
considering  the  classification  of  a  law,  not  only  its  final 
piupose  must  be  regarded,  but  the  means  of  its  adminis- 
triation.  The  case  is  quite  in  point.  There  regulations 
were  attacked  as  discriminating  between  j>roducing  and 
non-producing  vendors  of  milk  with  a  view  to  securing  its 
freedom  from  adulteration;  and  adulterated  milk  was  de- 
fined by  law  to  be  that  to  which  something  was  added  or 
from  which  the  cream  was  removed  or  was  naturally  de- 
ficient or  taken  from  cows  fed  on  certain  things  or  when 
in  certain  conditions.  The  regulations  were  directed  to 
the  inspection  of  samples  of  milk  from  thaentire  herd.  A 
producing  vendor  could  exempt  himself  from  the  penalties 
of  the  law  by  proving  that  his  milk  was  in  the  same  con- 
dition as  when  it  left  the  herd.  The  non-producer  had 
not  that  privilege.  St.  John,  who  was  a  non-producing 
vendor,  offered  to  proVe  such  fact  as  to  the  milk  he  offered 
for  sale,  but  the  proof  was  rejected  and  he  was  convicted 
of  violating  the  law.  The  conviction  was  sustained  against 
his  attack  of  discrimination  in  the  law.  In  that  case,  as  in 
this,  a  disregard  of  the  regulations  was  sought  to  be  justi- 
fied by  the  assertion  of  the  purity  of  the  milk  offered  for 
sale. 

Plaintiff  also  contends  that  the  provision  of  the  ordi- 
nance which  requires  milk  that  does  not  conform  to  its 
requirements  to  be  confiscated,  forfeited  and  immediately 
destroyed,  takes  his  property  without  due  process  of  law. 

To  sustain  his  contention,  he  assumes  the  purity  of  his 
milk,  though  it  has  not  be^i  tuberculin  tested,  and  then 
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asserts  that  ''milk  of  this  kind  cannot  be  confiscated  ^nd 
destroyed  simply  because  it  is  not  accompanied  with  a 
certificate  of  a  veterinary  surgeon  or  of  some  person  au- 
thorized by  the  Livestock  Sanitary  Board  of  the  State  of 
Wisconsin^  as  provided  by  said  ordinancci  certifying  that 
the  tuberculin  test  has  been  applied."  But  plaintiff  over- 
looks the  all^ation  of  his  complaint.  His  all^ation  is, 
not  that  his  cows  are  free  frpm  infectious  or  contagious 
disease,  but  only  ''so  far  as  he  is  able  to  learn  or  discover." 
And  the  all^ation  of  his  willingness  to  withdraw  tainted 
milk  from  sale  depends  upon  the  same  contingent  knowl- 
edge or  inf(»ination.  He  overlooks  also  the  findings  of 
the  courts  against  the  sufiiciency  of  his  information  and 
their  demonstration  of  the  necessity  of  the  tests  established 
by  the  ordinance.  But  even  if  the  necessity  of  the  tests 
be  not  demonstrated  and  the  beliefs  which  induced  them 
may  be  disputed,  they  cannot  be  pronotmced  illegi^.  In 
Lavrel  Hill  Cemetery  v.  San  Francisco ^  supra,  we  expressed 
the  deference  which  must  be  accorded  to  local  beliefs,  say- 
ing that  we  would  not  overthrow  an  exercise  of  police  power 
based  on  them  to  protect  health  merely  because  of  our 
adherence  to  a  contrary  belief.  It  will  be  observed,  there- 
fore, that  the  contention  of  plaintiff  is  without  foundation 
and  that  the  ordinance  is  not  an  arbitrary  and  unreason- 
able deprivation  of  property  in  a  wholesome  food,  but  a 
regulation  having  the  purpose  of  f^id  found  to  be  necessary 
for  the  protection  of  the  public  health. 

The  police  power  of  the  State  must  be  declared  adequate 
to  such  a  desired  purpose.  It  is  a  remedy  made  necessary, 
by  plaintiff  acting  in,  disregard  .of  the  other  provisions  x)f 
the  ordinance,  that  is,  failing  to  have  his  cows  tested 
and  their  milk  authenticated  as  prescribed.  The  city  was  * 
surely  not  required  to  let  the  milk  pass  into  consumption 
and  spread  its  possible  contagion.  This  seems  to  be  the 
alternative  for  which  plaintiff  contends,  and  might  occur. 
All  milk  produced  outside  of  the  city  had  amounted,  the 
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Supreme  Court  said,  to  S^SOO  eight-galloD  cans  daily. 
Criminal  pains  and  penalties  would  not  prevent  the  milk 
from  going  into  consumption.  To  stop  it  at  the  boundaries 
of  the  city  would  be  its  practical  destruction.  To  hold  it 
there  to  await  judicial  proceeding?  against  it  would  be, 
as  the  Supreme  Court  said,  to  leave  it  at  the  depots  "reek- 
ing and  rotting,  a  breeding  place  for  pathogenic  bacteria 
and  insects  during  the  period  necessary  for  notice  to  the 
owner,  and  resort  to  judicial  proceedings." 

We  agree  with  the  court  that  the  destruction  of  the  milk 
was  the  only  available  and  efficient  penalty  for  the  viola- 
tion of  the  ordinance.  The  pase,  therefore,  comes  within 
the  principle  of  the  cases  we  have  cited  and  of  lAebemum 
V.  Van  De  Carr,  199  U.  S.  552.  In  other  words,  as  the 
milk  might  be  prohibited  from  being  sold,  at  the  discretion 
of  the  Board  of  Health,  and  even  prohibited  from  entering 
the  city  {Reid  v.  Colorado,  187  U.  S.  137),  a  violation  of  the 
conditions  upon  which  it  might  be  sold  involves  as  a 
penalty  its  destruction.  Plaintiff  sets  up  his  beliefs  and 
judgment  against  those  of  government  and  attempts  to 
defeat  its  regulations,  and  thereby  makes  himself  and  his 
property  a  violator  of  the  law.  In  North  American  Storage 
Co.  V.  Chicago,  211  U.  S.  306,  315,  we  said,  by  Mr.  Jus- 
tice Peckham,  that  food  which  is  not  fit  to  be  eaten,  ''if 
kept  for  sale  or  in  danger  of  being  sold,  is  in  itself  a  nui- 
sance, and  a  nuisanee  of  the  most  dangerous  kind,  involv- 
ing, as  it  does,  the  health,  if  not  the  lives,  of  persons  who 
may  eat  it.''  And  it  was  decided  that  in  such  case  the  food 
coidd  be  seized  and  destroyed,  and  that  a  provision  for  a 
hearing  before  seizure  and  condemnation  was  not  neces- 
sary. It  was  also  decided  tlwit  the  owner  of  the  food  had 
his  remedy  against  the  arbitrary  action  of  the  health 
officers. 

It  is,  however,  said  that  plaintiff  is  precluded  from  such 
remedy  because  the  ordinance  expressly  provides  that  the 
health  officers  ^'shall  be  held  harmless  in  damage"  for 
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their  acta  ''if  done  in  good  faith.''  It  may  be  that  that 
portion  of  the  ordinance  is  separable  if  invalid.  The 
Supreme  Court  of  the  State  said  it  was  not  necessary  to 
pass  upon  the  provision.  What  view  it  might  entertwi  it 
did  not  clearly  express.  In  determining  the  validity  of  the 
provision  the  court  said  that  it  ''must  assume  tiiat  the 
ordinance  is  otherwise  valid/'  and  that  it  could  not  pre- 
sume that  plaintiff  would  disregard  the  ordinance  held 
by  it  "to  be  valid  or  place  his  property  in  a  condition  to 
invite  its  destruction."  "Self-inflicted  damage/'  the  court 
added,  "is  not  recoverable.  The  open  judicial  inquiry 
is  in  such  case:  Was  the  damage  self-inflicted?"  In  other 
words,  as  we  understand  the  court,  a  question  upon  that 
portion  of  the  ordinance  has  not  yet  reached  a  justiciable 
stage.  There  is  certainly  no  destruction  of  the  milk  im- 
pending. Indeed,  according  to  the  allegations  of  the  com- 
plaint, thiere  is  a  threat  only,  to  be  executed  if  plaintiff 
should  take  milk  into  the  city,  which,  though  he  allieges 
he  is  anxious  -to  do,  he  may  not  do. 

Judgment  affirmed. 


BUGAJEWITZ  V.  ADAMS,  UNITED  STATES  IMMI- 
GRATION INSPECTOR. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  TJNITBD  STATES 
FOR  THE   DISTRICT  OF  COLORADO. 

No.  239.    Submitted  April  21,  1913.— Decided  May  12,  1918. 

Congress  has  power  to  order  the  deportation  of  aliens  whose  presence  in 
the  countiy  it  deems  hurtful;  and  this  applies  to  prostitutes  regard- 
less of  the  time  th^  have  been  here. 

The  determination  of  whether  an  alien  falls  within  the  dlUBS  that  Con- 
gress had  declared  to  be  undesirable,  by  facts  which  might  constitute 
a  crime  under  local  law,  is  not  a  conviction  of  crime,  nor  is  deporta- 
tion a  punishment. 
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The  prohibition  of  ex  post  facto  laws  in  Art.  I,  §  9  of  the  Federal  Con- 
stitution has  no  application  to  the  deportation  of  aliens. 

There  isa  distinction  between  thewords'^aflprovided^and^intheman- 
ner  provided  ";  the  former  maybe  controlled  by  an  express  limitation 
in  the  statute  while  the  latter  must  not  be  so  controlled;  and  so  hdd 
that  the  limitation  in  §3  of  the  act  of  February  20, 1907,  was  stricken 
out  by  the  act  of  February  26, 1910,  notwithstanding  a  reference  in 
the  latter  act  to  a  section  in  Uie  former  act  in  which  the  limitation 
was  referred  to. 

The  facts,  which  involve  the  power  of  Congress  to  de- 
port aliens  and  the  construction  of  the  acts  of  Congress 
relating  to  deportation  of  alien  prostitutes,  are  stated  in 
the  opinion. 

Mr.  Joshua  Freeman  Orozier  and  Mr.  John  A.  Deweese 
for  appellant: 

This  act  deprives  the  "prisoner"  of  her  liberty  "with- 
out'' due  process  of  law  and  is  contrary  to  tiie  Fifth 
Amendment. 

This  provision  of  the  Federal  Constitution  means  "by 
process  of  law''  as  understood  at  the  time  of  adopting 
this  provision  of  the  Constitution.  " Due  pr^)cess  of  law" 
in  our  judicial  system  takes  the  place  of  the  "law  of  the 
land"  under  the  Magna  Charta.  2  Kent  Com.  (5th  ed.), 
13;  Story  on  Const.,  §  1783;  Taylor  v.  Partery  4  Hill,  146; 
Fletcher  v.  Peck,  6  Cranch,  138;  VandarU  v.  WaddeUy  2 
Yerger,  260;  Bank  of  Califomia  v.  Oakley,  4  Pet.  443. 

"By  due  process  of  law"  is  not  simply  meant  an  act  of 
Congress,  but  law  in  its  regular  course  of  administration 
through  the  courts  of  justice.  See  Kent  Com.,  p.  620; 
Qreenv.  Briggs,  1  Curtis,  325;  Menges  v.  DenUer,  33  Pa. 
St.  495;  Hoke  v.  Henderson,  4  Dev.  15;  Janes  v.  Perry,  10 
Yerger,  59;  Brawn  v.  Hummel,  6  Pa.  St.  86;  1  Kent  Com., 
§24(andnot6"C"). 

By  "Judicial  Power  in  the  Constitution''  is  meant  that 
source  of  power  which  was  recognized  and  understood  to 
be  such  at  the  time  of  the  adoption  of  the  Constitution. 
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See  Federalist,  80;  2  Brock,  477.  "Persons"  in  the  Coijsti- 
tution  of  the  United  States  applies  to  aliens.  See  Yick  Wo 
V.  Hopkins,  118  U.  S.  366;  Wang  Wing  v.  United  States, 
163  U-  S.  238. 

The  tenn  "person"  in  the  Fifth  Amendment  is  broad 
enough  t6  include  any  and  every  human  being  within 
the  jurisdiction  of  the  Republic;  a  resident  alien  is  entitled 
to  the  same  protection  under  the  law  of  the  country  as  a 
citizen  is  entitled  to.  Wong  Wing  v.  United  States,  163 
U.  S.  242;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  368;  In  re 
Oh  Long,  3  Sawy.  167;  Ho  Ah  Kow  v.  Nunan,  6  Sawy.  662; 
Carlisle  v.  United  States,  16  Wall.  147;  In  re  Chow  Goo 
Poai,  26  Fed.  Rep.  77;  In  re  Lee  Tom,  18  Fed.  Rep.  263; 
In  re  Wong  Tang,  6  Sawy.  232. 

An  alien  is  a  "person"  within  the  meaning  of  the  Four- 
teenth Amendment.  In  re  Parrott,  1  Fed.  Rep.  481-611; 
State  V.  Montgomery,  47  Atl.  Rep.  165;  94  Maine,  192; 
80  Am.  State  Rep.  386. 

An  alien  is  entitled  to  the  protection  of  the  Fourteenth 
Amendment.    Carlisle  v.  United  States,  16  Wall.  147. 

The  act  of  Congress  does  not  only  attempt  to  exclude 
aliens  and  to  deport  aliens,  but  delegates  to  the  executive 
branch  of  the  Government  the  right  to  try  aliens  for 
crimes  and  to  pass  judgment  in  the  premises  and  to  deport 
them  as  convicted  criminals  in  the  judgment  of  executive 
branch  of  the  Government.  While  the  Government  has 
the  right  to  exclude  aliens  and  to  prevent  them  from 
entering  the  territory  of  the  Government,  and  also  has 
the  right  to  deport  them  after  they  have  entered  the 
territory  of  the  United  States,  (see  149  U.  S.  698),  the 
act  involved  here  is  not  only  attacked  because  it  at- 
tempts to  exclude  aliens,  but  because  it  attempts  to  del- 
egate to  the  executive  branch  of  the  Government  the 
right  to  try  aliens,  and  brand  them  as  criminals,  and  be- 
cause they  are  criminals,'  to  deport  them.  The  act  in 
question  must  stand  together,  or  faU  together^    It  is  in- 
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capable  of  separation.  In  other  words  it  is  so  constructed 
that  the  court  cannot  declare  one  part  constitutional  and 
the  other  part  unconstitutional.  It  must  stand  as  an 
entirety,  or  fall  as  an  entirety.  See  People  v.  Cooper,  83 
Illinois,  585;  Ex  parte  Towels,  48  Texas,  413;  Santo  v. 
State,  2  Clark  (Iowa),  165;  Reed  v.  Railroad,  33  California, 
212;  Campau  v.  Detroit,  14  Michigan,  276;  State  v.  Comr 
missioners,  5  Oh.  St.  497;  West.  Un.  Td.  Co.  v.  Staie,  62 
Texas,  630. 

The  court  cannot  construe  a  constitutional  provision 
as  merely  directory  but  as  mandatory.  People  v.  Law- 
rence, 36  Barber  (N.  Y.),  117;  Cooley  on  Const.  Lam. 
74-83. 

Anarchy  is  one  of  the  severest  crimes  known  to  the  law: 
even  worse  than  that  of  treason.  An  anarchist  not  only 
seeks  to  repudiate  his  allegiance  to  his  sovereign,  not 
only  attempts  to  destroy  the  government  of  his  sovereign, 
but  he  seeks  to  destroy  all  governments.  Therefore, 
anarchy  is  the  blackest  crime  known  to  the  law.  See 
Lewis  V.  Daily  News,  32  Atl.  Rep.  246;  Spies  v.  People, 
122  Hlmois,  1;  People  v.  Most,  53  N.  Y.  Supp.  220. 

This  act  authorizes  the  executive  branch  of  the  Govern- 
ment to  try,  pass  judgment  upon  and  convict  the  most  re- 
spectable and  honorable  person  within  the  territory  of  the 
United  States,  who  is  not  a  citizen  of  this  Government, 
of  the  blackest  crime  as  a  reason  for  deporting  said  person. 
The  act  provides  that  all  prostitutes  shall  be  deported. 
Prostitution  is  a  crime  imder  the  law.  See  State  y.  StoyeU, 
54  Maine,  27;  State  v.  Rice,  56  Iowa,  431;  Springer  v. 
State,  16  Tex.  App.  593;  Carpenter  v.  People,  8  Barber, 
610;  108  Missouri,  575;  98  Alabama,  16.  Consult  also 
Bouvier's  Law  Diet.;  Anderson's  Diet,  of  Law;  Black's 
Law  Diet. 

The  judicial  branch  of  the  Government  under  our  Con- 
stitution is  the  only  branch  of  the  Government  that  has 
authority  to  try,  convict  and  to  pass  judgment  as  to  a 
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criine.  Under  the  CJonstitution  every  "person"  within 
the  territory  of  the  United  States  is  entitled  to  a  fair  and 
imp£Qi;iaI  tiial  by  "due  process  of  law."  before  being 
branded  as  a  criminal,  and  this  includes  every  person, 
aliens  as.  well  as  citizens.  3  Am.  and  Eng.  Ency.  of  Law 
(1st  ed.),  p.  681;  Cooley  on  Const.  lim.  87;  Story  on 
Const.  lim.  518--585;  Federalist,  47;  1  Blackstone  Com. 
146. 

The  law  being  imconstitutional,  the  prisoner  should  be 
discharged,  for  an  unconstitutional  law  is  no  law  at  all. 
See  Ex  parte  Seibold,  ICO  U.  S.  371. 

Mr.  Assistant  Attorney  General  Harr  for  appellee: 

No  point  is  made,  in  this  case,  that  Congress  did  not 
intend,  by  omitting  the  three-year  limitation,  to  remove 
that  limitation  upon  the  authority  to  deport  contained 
in  the  act  of  1907.  Such  purpose  is  clear,  and  the  amend- 
atory act  of  1910  has  been  uniformly  so  construed.  Mango 
V.  Weis,  181  Fed.  Rep.  860;  Brian  v.  Prentis,  182  Fed. 
Rep.  894;  Dickmanv.  Williams,  183  Fed.  Rep.  904;  United 
Stales  V.  NorOi  German  Lloyd  S.  S.  Co.,  185  Fed.  Rep. 
158;  Sire  v.  Berkshire,  185  Fed.  Rep.  967;  Chomel  v.  United 
States,  192  Fed.  Rep.  117;  SiniscaUhi  v.  Thomas,  195  Fed. 
Rep.  701. 

Congress  can  delegate  to  the  Executive  branch  of  the 
Government  the  authority  to  execute  the  provisions  of 
law  with  reference  to  the  deportation  of  aliens.  Fong  Yue 
Ting  v.  United  States,  149  U.  S.  698,  707,  713;  Wong  Wing 
V.  United  States,  163  U.  S.  228,  237;  The  Japanese  Immi- 
grant Case,  189  U.  S.  86,  100;  Turner  v.  Williams,  194 
U.  S.  279;  United  States  v.  Ju  Toy,  198  U.  S.  253;  Chin 
Yaw  v.  United  States,  208  U.  S.  8;  United  States  v.  Wong 
You,  223  U.  S.  67;  Tang  Tun  v.  EdseU,  223  U.  S.  673; 
Law  Wah  Suey  v.  Backus,  225  U.  S.  460,  468. 

The  Immigration  Act,  as  amended  March  26,  1910,  is 
not  ex  post  facto  legislation  as  applied  to  appellant.    De- 
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portation  proceedings  are  not  criminali  F(mg  Yue  Ting  v. 
United  States,  149  U.  S.  730,  and  the  constitutional  provi- 
sion against  ex  post  facto  laws  applies  only  to  criminal 
statutes.  Johannessen  v.  United  States,  225  U.  S.  227, 242. 
Appellant  was  not  arrested  for  practicing  prostitution 
prior  to  the  statute,  but  because  she  was  found  so  engaged 
after  its  enactment. 

Mb.  JusncB  HouycBS  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  discharging  a  writ  of 
habeas  corpus  and  remanding  the  petitioner  to  custody. 
The  ground  of  the  appeal  is  that  the  act  of  March  26, 1910, 
c.  128,  §  2,  36  Stat.  263,  265,  relied  on  as  authority  for  the 
arrest,  impairs  the  petitioner's  constitutional  rigihts.  It 
appears  from  the  petition  and  the  return  to  the  writ  that 
the  petitioner  is  an  alien;  that  she  entered  the  United 
States  not  later  than  January  4,  1905,  and  that  she  was 
arrested  on  August  3,  1910,  on  an  order  of  the  Acting 
Secretary  of  Commerce  and  Labor  directing  the  Immi- 
grant Inspector  to  take  her  into  custody  and  to  grant 
her  a  hearing  to  show  cause  why  she  should  not  be  de- 
ported. The  order  recited  that  ^e  was  then  a  prostitute 
and  inmate  of  a  house  of  prostitution,  and  that  she  was 
a  prostitute  at  the  time  of  entry  and  entered  the  United 
States  for  the  purpose  of  prostitution  or  for  an  immoral 
purpose.  The  answer  to  the  return  demurs  to  its  suffi- 
ciency and  denies  that  she  was  a  prostitute  at  the  time  of 
entry  or  that  she  entered  the  United  States  for  any  of  the 
purposes  alleged ;  but  we  must  take  it,  at  least,  that  she  is  a 
prostitute  now. 

By  the  act  of  February  20,  1907,  c.  1134,  §  3,  34  Stat 
898,  899,  any  alien  woman  found  practicing  prostitution 
within  three  years  after  she  should  have  entered  the 
United  States  was  to  be  deported  ^'as  provided  by  sec- 
tions twenty  and  twenty-one  of  this  act.''  This  section 
was  amended  by  the  act  of  March  26,  1910,  c.  128,  §  2, 
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and  the  limitation  of  three  years  was  stricken  out,  but  the 
amendment  still  refers  to  §§  20|  21,  and  orders  deporta-. 
tion  "in  the  manner  provided  by"  §§  20,  21.  The  be- 
ginning of  these  two  sections  provides  for  the  taking  into 
custody  of  aliens  subject  to  removal,  within  three  years 
from  entry,  and  so  it  has  been  argued  in  other  cases  that 
the  three-year  limitation  still  holds  good.  The  construc- 
tion of  the  amendment  was  not  relied  on  here,  but  before 
we  can  deal  with  the  constitutional  question  it  becomes 
necessary  to  dispose  of  that  point.  We  are  of  opinion 
that  the  effect  of  striking  out  the  three-year  clause  from 
§  3  is  not  changed  by  the  reference  to  §§  20  and  21.  The 
change  in  the  phraseology  of  the  reference  indicates  the 
narrowed  piupose*  The  prostitute  is  to  be  deported,  not 
'as  provided'  but  'in  the  manner  provided'  in  §§  20,  21. 
Those  sections  provide  the  means  for  seeming  deporta- 
tion, and  it  stiU  was  proper  to  point  to  them  for  that. 
United  States  v.  Weia,  181  Fed.  Rep.  860;  Chomd  v.  United 
States,  192  Fed.  Rep.  117. 

The  attempt  to  reopen  the  constitutional  question  must 
faiL  It  is  thoroughly  established  that  Congress  has  power 
to  order  the  deportation  of  aliens  whose  presence  in  the 
coxmtry  it  deems  hurtful.  The  determination  by  facts 
that  might  constitute  a  crime  xmder  local  law  is  not  a  con- 
viction of  crime,  nor  is  the  deportation  a  punishment;  it  is 
simply  a  refusal  by  the  Government  to  harbor  persons 
whom  it  does  pot  want.  T|ie  coincidence  of  the  local  penal 
law  with  the  policy  of  Congress  is  an  accident.  Fong  Yue 
Ting  v.  United  States,  149  U.S. 698,  707,  728, 730.  Wong 
Wing  V.  United  States,  163  U.  S.  228,  231.  Zakanaite  v. 
Wolf,  226  U.  S.  272,  276.  Tiaco  v.  Forbes,  ante,  p.  649. 
The  prohibition  of  ex  post  facto  laws  in  Article  I,  §  9,  has 
no  appilication,  Johannessen  v.  United  States,  226  U.  S.  227, 
242,  and  with  regard  to  the  petitioner  it  is  not  necessary 
to  construe  the  statute  as  having  any  retrospective  effect. 

Judgment  affirmed. 


Digitized  by 


Google 


502  OCTOBER  TERM,  1912. 

Opinion  of  the  Court.  228  U.  8. 

SCHWARTZ  t;.  ADAMS. 
WEINER  V.  ADAMS. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLORADO. 

Nob.  240, 241.    Submitted  April  21, 1913.— Dedded  May  12, 1913. 

Dedded  on  authority  of  preceding  case. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joshua  Freeman  Grazier  and  Mr.  John  A.  Deweese 
for  appellant. 

Mr.  Assistant  Attorney  General  Harr  for  appellee. 

Mr.  Justice  Holmes.  In  accordance  with  a  stipula- 
tion of  counsel  the  same  judgment  will  be  entered  in  the 
above  cases  as  in  Bugajewiiz  v.  Adams,  ante,  p.  585. 

Judgmerds  affirmed. 
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NORFOLK  A  WESTERN  RAILWAY  COMPANY  t;. 
DIXIE  TOBACCO  COMPANY. 

BBROR  TO  THB  SUFREMB  COUBT  OF  APPEALS  QF  THB  STATE 

OF  yntoiNiA. 

No.  265.    Argued  April  28,  1913.— Dedded  May  12,  1913. 

Undo:  AOaniic  Coast  Line  v.  Rivermde  MxUs,  219  U.  8.  186,  and  Gal- 
ve8tcn,  Harrubwrg  Ac.  Ry.  Co.  y.  Wallace,  223  U.  8. 481,  which  sus- 
tained the  Carmack  Amendment,  stipulations  in  a  bill  of  lading  for 
interstate  shipment  that  no.  carrier  shall  be  liable  for  damages  not 
occurring  on  its  portion  of  the  through  route,  are  void ;  and  the  initial 
carrier  is  liable  whether  the  throu^  route  comiectionid  are  designated 
by  it  or  by  the  shipper. 

Ill  ^rginia,  813,  afifirmed. 

The  facts,  which  mvolve  the  constitutionality  of  the 
Carmack  Amendment  when  applied  to  interstate  ship^ 
ments  on  throu^  routes  where  the  connecting  carriers 
are  designated  by  the  shipper,  are  stated  in  the  opinion. 

Mr.  Francis  Markoe  Rivinus  (by  special  leave),  with 
whom  Mr.  S.  Griffin^  Mr.  Thomas  Reath  and  Mr.  Theodore 
W.  Reaih  were  on  the  brief,  for  plaintiff  in  error: 

Obeying  the  canon  of  construction  that  of  two  possible 
constructions,  one  constitutional  and  the  other  uncon- 
stitutional, the  constitutional  construction  will  be  adopted, 
this  court  has  construed  the  Carmack  Amendment  to 
fasten  liability  on  the  primary  carrier  only  if  that  carrier 
has  by  some  voluntary  act  accepted  liability  to  destina- 
tion. Lake  Shore  &  Mich.  Southern  R.  Co.  v.  Smith,  173 
U.  S.  684;  A.  C.  L.  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S. 
186;  G.,  H.  &  S.  A.  R.  R.  Co.  v.  WaUace,  223  U.  S.  481. 

An  initial  carrier  cannot  refuse  a  shipment  designated 
for  a  point  beyond  its  own  line.  A.  C.  L.  R.  R.  Co.  v. 
vou  ccxxvni — 38 
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Riverside  Mills,  supra;  Seasangood  v.  Term.  &  Ohio  River 
Transp.  Co.,  21  Ky.  Law  Rep.  1142;  Inman  v.  SL  L. 
Southwestern  Ry.  Co.,  14  Tex.  Civ.  App.  39;  Hutchinson 
on  Carriers,  3d  ed.,  §  226;  Galveston  Coram.  Assn.  v.  A.,  T. 
&  S.  F.  Ry.  Co.,  25  I.  C.  C.  Rep.  216. 

At  common  law  a  carrier  was  not  obliged  to  issue  a  bill 
of  lading,  but  the  Carmack  Amendment  creates  a  sub- 
stantive duty  to  issue  a  receipt  or  bill  of  lading  which  shall 
describe  the  true  place  of  destination  for  every  interstate 
shipment.  Johnson  v.  Stoddard,  100  Massachusetts,  306; 
Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v.  Wallace, 
223  U.  S.  481;  Enterprise  Transp.  Co.  v.  Penna.  R.  R.,  12 
I.  C.  C.  Rep.  327. 

Plaintiff  in  error  in  issuing  the  biU  of  lading  with  final 
destination  (Marshall,  Texas)  shown  therein  complied 
with  the  exiH'ess  requirement  of  the  statute  and  did  not 
act  volimtarily. 

The  Carmack  Amendment  does  not  apply  to  the 
plaintiff  in  error  as  it  by  no  voluntary  act  assumed  a 
relation  with  or  liability  for  loss  on  any  connectiiig 
carrier. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Holmbs  delivered  the  opinion  of  the  coiut. 

This  is  an  action  brought  by  the  defendant  in  error  to 
recover  for  damage  to  tobacco  shipped  by  it  on  the  railroad 
at  Bedford  City,  Virginia,  to  Mar^iall,  Texas.  The  plain- 
tiff got  a  verdict  and  judgment,  which  was  affirmed  by 
the  Supreme  Court  of  Appeals  (111  Virginia,  813),  the 
case  having  been  taken  there  on  the  ground  that  the  act 
of  Jime  29,  1906,  c.  3591,  §  7,  34  Stat.  584,  595,  amending 
§  20  of  the  Act  to  Regulate  Commerce,  of  February  4, 1887, 
c.  104,  24  Stat.  379,  386,  is  imconstitutional.  This  section 
requires  any  conunon  carrier  receiving  property  for  trans- 
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portation  from  a  point  in  one  State  to  a  point  in  another 
to  issue  a  receipt  or  bill  of  lading  for  the  same;  makes  the 
receiving  carrier  liable  for  loss  caused  by  any  conmion 
carrier  in  transitu;  and  provides  that  no  contract  shall 
exempt  it  from  the  liability  thus  imposed. 

The  bill  of  lading  stipulated  that  no  carrier  should  be 
liable  for  damages  not  occurring  on  its  portion  of  the 
through  route.  There  was  evidence  that  the  tobacco  was 
damaged  after  it  left  the  railroad  company's  hands;  and 
the  defendant  asked  an  instruction  that  if  the  jury  believe 
that  it  delivered  the  tobacco  in  good  order  to  the  next 
carrier  the  verdict  should  be  in  its  favor.  This  instruction 
was  refused  and  the  defendant  excepted.  There  was 
evidence  also  that  the  plaintiff  chose  the  route  for  the 
tobacco,  being  partly  by  sea  and  a  different  one  from  that 
which  the  railroad  would  have  adopted,  which  would  have 
been  all  rail.  The  railroad  had  no  through  route  or  rate 
established  with  the  line  of  steamers  by  which  the  tobacco 
went.  Instructions  were  asked  and  refused,  subject  to 
exception,  that  the  bill  of  lading  controlled,  and  that  the 
above  statute,  so  far  as  it  attempts  to  invalidate  limita- 
tions or  liabilities  like  that  quoted  above,  is  void. 

The  Supreme  Court  of  Appeals  followed  the  ruling  in 
Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  MiOa,  219  U.  S. 
186  (to  which  may  be  added  Galvestony  Harriabwrg  A  San 
Antonio  Ry.  Co.  v.  Wallace,  223  U.  S.  481),  as  conclusive. 
The  plaintiff  in  error  contends  that  these  cases  may  be 
distinguished  on  the  groimd  that  in  both  of  them  it  was 
to  be  presumed  that  the  carrier  was  a  voluntary  party  to 
a  through  route  and  rate,  whereas  here  the  stipulation 
against  liability  beyond  its  line  and  the  fact  that  it  had 
no  through  route  with  the  steamship  company  exclude 
that  presumption.  It  argues  that  as  it  was  bound  to 
accept  goods  destined  beyond  its  line  for  delivery  to  the 
next  carrier  and  was  required  by  the  statute  to  give  a 
throu^  bill  of  lading,  if  on  such  compulsory  acceptance 
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it  is  made  answerable  for  damages  done  by  others  its 
property  is  taken  without  due  process  of  law.  But  in  the 
former  case  there  was  the  same  stipulation  in  the  bill  of 
lading,  and  the  supposed  throu^  routes  were  only  pre- 
sumed. In  the  second  case  the  carrier  is  spoken  of  as 
volimtarily  accepting  goods  for  a  point  beyond  its  line, 
but  there  too  there  was  the  same  attempt  to  limit  liabUity, 
and  in  the  present  case  the  acceptance  was  voluntary  in 
the  same  degree  as  in  that.  There  is  no  substantial  dis- 
tinction between  the  earlier  decisions  and  this. 

JiuigmerU  affirmed. 


CONSOLIDATED  TURNPIKE  COMPANY  v.  NOR- 
FOLK &  OCEAN  VIEW  RAILWAY  COMPANY. 

ERROB  TO  THE  SUPRllME  COURT  OF  APPEALS  OF  THE  STATE 
OF  VIRGINIA. 

No.  152.    Petition  for  rehearing  submitted  April  28,  1913. — Dtaded 
May  12, 1913. 

Petition  for  rehearing  granted,  not  because  of  doubt  of  correctness  of 
the  decree,  but  to  prevent  misconception  concerning  the  reasons  for 
dismissing  the  writ  of  error  in  this  case,  ante,  p.  326. 

The  certificate  of  the  judge  of  the  court  below  that  a  Federal  question 
was  raised  and  passed  upon  is  not,  in  the  absence  of  any  joiunal  en- 
try, a  certificate  of  the  court,  but  this  court  may,  if  there  is  a  recital 
in  the  certificate  that  the  court  orders  the  certificate  to  be  made, 
accept  it  as  incorporating  into  the  record  the  necessary  proof  of 
existence  of  a  Federal  .question.  Mcarvin  y.  TraiU^  199  U.  8.  212, 
distinguished. 

Where  the  judgment  of  the  state  court  rests  upon  a  question  of  general 
law  broad  enough  to  support  the  decision,  this  court  will  not  con- 
sider the  Federal  question,  although  it  may  have  been  raised  in,  and 
passed  upon  by,  the  court  below.  QaoBr,  ScoU  A  Co.  y.  Shamnan,  223 
U.S.  468. 
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This  court  is  not  justified  in  taking  juriadiotion  on  the  bare  claim  that 
property  has  been  taken  without  compensation,  unless  the  averments 
of  fact  raise  real  and  substantial  questions  which  are  not  so  devoid 
of  merit  as  to  be  frivolous  or  which  have  not  been  foreclosed  by  prior 
decisions  of  this  court. 

The  state  courts  of  Vbrgjmia  having  hdd  that  a  raiboad  company  which 

.  had  acquired  title  to  land  on  wiiich  it  had  built  its  roadbed  could 
condemn  the  interest  in  the  land  of  a  mortgagee  in  possession  with- 
out paying  for  its  own  improvem^its,  this  court  declines  to  review 
on  the  ground  that  the  question  of  whether  the  mortgagee  was  de- 
prived of  his  property  without  due  process  of  law  is  frivolous. 

The  rule  of  the  common  law  that  fixtures  annexed  to  the  realty  become 
a  part  thereof  and  sub ject  to  existing  liens  thereon  is  subject  to  many 
excqitions:  in  Virginia  a  corporation  possessing  the  power  of  eminent 
domain  may  enter  and  use  for  public  utility  purposes  and  condemn 
the  interest  of  the  mortgagee  without  being  obliged  to  pay  more  than 
the  value  of  the  land  without  such  improvements. 

Petition  to  rehear,  228  U.  S.  326,  dimmiRmng  writ  of  error  to  review 
111  Viripnia,  131,  denied. 

Thb  facts,  which  involve  the  jurisdiction  of  this  court 
to  review  judgments  of  the  state  courts  where  the  Federal 
question  is  so  devoid  of  merit  as  to  be  frivolous,  are  stated 
in  the  opinion. 

Mr.  Charles  H.  Burr  for  plaintiff  in  error. 

Mr.  Henry  W.  Anderson  and  Mr.  E.  Randolph  WtUiams 
for  defendant  in  error. 

Opinion  of  the  court  on  petition  to  rehear,  by  Mb.  Jus- 
tice LUBTON. 

We  gave  leave  to  file  the  application  for  rehearing,  not 
because  of  any  doubt  as  to  the  correctness  pf  the  decree 
previously  announced,  but  because  of  our  desire  to  pre- 
vent any  misconception  concerning  the  reasons  by  which 
our  previous  conclusion  to  dismiss  was  sustained.  It  is 
insisted  that  the  certificate  of  the  presiding  judge  of  the 
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court  below,  reciting  that  a  Federal  question  was  raised 
and  passed  upon  by  the  court  when  it  considered  and  dis- 
posed of  the  petition  to  rehear,  was  plainly  not  the  certifi- 
cate of  the  judge  alone,  but  that  of  the  court  itself,  and, 
therefore,  was  sufficient  to  demonstrate  the  existence  of 
jurisdiction  under  the  ruling  in  Marvin  v.  Trovij  199  U.  S. 
212. 

The  judgment  of  the  inferior  court  in  Marvin  v.  Trovt 
had  been  affirmed  without  any  opinion.  Thereafter  the 
Ohio  Supreme  Court  ordered  what  is  termed  "a  journal 
entry"  to  be  made,  certifying  that  the  plaintiff  in  error 
had  claimed  that  the  judgment  affirmed  was  founded 
upon  certain  sections  of  the  Revised  Statutes  of  Ohio, 
and  that  the  plaintiff  in  error  had  ''in  his  petition  asserted 
that  the  said  sections  of  the  Revised  Statutes  were  in  con- 
travention of  specified  provisions  of  the  Constitution  of 
the  United  States,"  and  that  the  judgment  of  affirm* 
ance  was  in  favor  of  the  validity  of  said  statutes.  This 
court  said  that  the  certificate  was  ''a  certificate  from 
the  court  as  distinguished  from  one  by  an  individual 
Judge." 

In  the  present  case,  whUe  it  is  true  that  the  certificate 
of  the  presiding  judge  contains  a  recital  to  the  effect  that 
''the  court  orders  it  to  be  certified  and  made  a  part  of  the 
record  in  this  case  and  the  Honorable  James  Keith, 
President  Judge  of  said  Supreme  Court  of  Appeals,  does 
now  certify,"  etc.,  there  is  no  journal  entry  as  to  the 
matter  and  nothing  is  otherwise  contained  in  the  record 
giving  the  slightest  intimation  that  a  Federal  question 
was  raised  and  decided  or  the  nature  and  character  of  such 
question,  if  any. 

The  distinction  between  this  case  and  Marvin  v.  Trout 
is  therefore  this:  Here  there  is  nothing  in  the  record  proper 
showing  that  a  Federal  question  was  considered  and  passed 
upon  by  the  court  below,  although  there  is  a  certificate 
of  the  presiding  judge  to  the  effect  that  such  was  the  case, 
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while  in  the  Marvin  Case  there  was  a  record  disclosure  of 
the  existence  of  the  Federal  question  which  was  in  effect 
also  certified  to  by  the  presiding  judge  of  the  court  below. 
In  other  words,  the  distinction  between  the  two  cases  in 
no  way  involved  the  accuracy  of  the  certificate  of  the  pre- 
siding judge,  but  whether  conceding— as  of  course  must 
be  done — ^its.  complete  accuracy,  it  was  sufficient  to  show 
the  existence  of  jurisdiction  in  the  absence  otherwise  in 
the  record  of  anything  establishing  that  a  Federal  question 
was  below  considered  and  decided.  Despite  this  difference 
and  to  prevent  any  possible  inference  that  there  was  any  ■ 
intention  to  doubt  in  the  slightest  degree  the  accuracy  of 
the  statement  contained  in  the  certificate  of  the  presiding 
judge  of  the  court  below,  we  have  concluded  that  as  it  is 
recited  in  the  certificate  that  it  was  made  by  the  order  of 
the  court  itself  for  the  purpose  of  affording  record  evidence 
of  the  fact  that  a  Federal  question  was  considered  and 
disposed  of,  that  we  may  treat  the  certificate  to  that  effect 
as  incorporating  into  the  record  the  necessary  pro6f  of  the 
existence  of  some  Federal  question  as  the  basis  upon  which 
our  authority  to  review  may  be  exerted. 

Assuming,  therefore,  that  this  certificate  operates  to 
show  that  some  Federal  question  was  decided  when  the 
petition  to  rehear  was  refused,  yet  if  it  also  appears  that 
the  judgment  of  the  state  court  against  the  plaintiff  in 
error  was  based  upon  a  question  of  general  law  broad 
enough  to  support  the  decision,  this  comi;  will  not  con- 
sider the  Federal  question,  though  it  was  considered  and 
determined  by  the  court  below  adversely  to  the  plaintiff 
in  eiTor.  Murdoch  v.  City  of  Memphis,  20  .Wall.  590,  636; 
Haley.  AkerSy  132 U.  S.  554;  Oaar,  Scott  &  Co.  v.  Shannon, 
223  U.  S.  468. 

The  bare  claim  that  the  judgment  operate^  to  take 
property  of  the  plaintiff  in  error  without  compensation  is 
not  enough  to  justify  this  court  in  taking  jurisdiction 
unless  it  also  appears  from  thcf  averments  of  f aqt  upon 
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which  the  claim  must  depend  that  the  question  is  one 
real  and  substantial  and  not  so  utterly  without  merit  as 
to  be  frivolous,  or  a  question  concluded  by  previous  de- 
cisions of  this  court:  New  Orleans  Water  Works  v.  Laids- 
tafuif  185  U.  S.  336;  Equitable  Assurance  Society  v.  Braum^ 
187  U.  S.  308,  314;  Deming  v.  Carlisle  Packing  Co.,  226 
U.  S.  102.  In  Equitable  Assurance  Society  v.  Broum]  supra, 
it  was  said  (p.  311):  ''There  must  be  a  real,  substantive 
question  upon  which  the  case  may  be  made  to  turn,  that 
is,  a  real  and  not  a  merely  formal  Federal  question  is 
essential  to  the  jurisdiction  of  this  court/'  The  writ  in 
that  case^  was  dismissed,  the  court  saying  (p.  314) :  ''That 
although  a  Federal  question  was  raised  below  in  a  formal 
maimer,  that  question,  when  examined  with  reference  to 
the  averments  of  fact  upOn  which  it  was  made  to  depend, 
is  one  which  has  been  so  explicitly  decided  by  this  court 
as  to  foreclose  further  argument  on  the  subject,  and  hence 
to  cause  the  Federal  question  relied  upon  to  be  devoid  of 
any  substantial  foundation  or  merit." 

The  imsubstantial  character  of  the  Federal  question 
in  the  present  case  will  appear  when  we  come  to  examine 
the  facts  upon  which  it  depends. 

^  The  condemnation  proceeding  was  in  the  right  of  the 
Bay  Shore  Company,  a  public  service  corporation  of  the 
State  of  Virginia,  posse^ied  of  the  right  of  eminent  do- 
main. That  company  was  in  possession  of  the  land  sought 
to  be  condemned,  it  being  a  long,  narrow  strip  acquired 
for  the  pmpose  of  constructing  thereon  a  line  of  electric 
railway.  It  had  entered  under  a  warranty  deed  from  the 
Consolidated  Turnpike  Company,  another  public  service 
corporation  of  Virginia.  The  whole  of  the  property  of 
the  latter  corporation  was  under  two  mortgages  xnade 
by  it  to  secure  issues  of  n^otiable  bonds,  the  land  acquired 
under  the  deed  of  the  Turnpike  Company  being  but  a  part 
of  the  property  subject  to  the  aforesaid  mortgages.  The 
principal  defendant  below  was,  and  the  real  plaintiff  in 
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error  here  is,  Walter  H.  Taylor,  as  trustee  under  both 
mortgages.  The  puri)ose  of  the  oondemnation  proceedmg 
was  to  condemn  the  interest  of  the  mortgagees  and  any 
other  adverse  interest  affecting  the  title  of  the  Bay  Shore 
Company.  Though  the  entry  was  under  the  deed  of  the 
Turnpike  Company,  andy  therefore,  subject  to  the  pre- 
existing liens  of  Taylor,  trustee,  the  possession  was  taken 
for  the  piupose  of  placing  thereon  the  nulway  tracks  and 
of  later  extinguishing  the  interest  of  the  mortgagees  by 
condemnation  or  otherwise.  The  claim  of  the  condemning 
plaintiffs  was  that  the  Bay  Shore  Company,  as  a  corpora- 
tion, having  the  right  of  eminent  domain,  might  thus  enter 
by  permission  of  the  mortgagor  company,  and  later  con- 
demn the  mortgagee's  interest  by  paying  the  actual  value 
of  the  land,  without  considering  the  improvements  which 
it  had  placed  thereon  after  entry  and  before  the  institution 
of  the  proceeding.  The  judgment  of  the  court  below  was 
that  the  only  compensation  which  might  be  demanded 
by  the  mortgagees  was  the  actual  value  of  the  land,  and 
that  they  had  in  such  a  proceeding  no  right  to  require  the 
improvements  placed  thereon  by  the  condemning  rail- 
way company  to  be  considered  in  awarding  damages. 

The  contention  of  the  plaintiffs  in  error  is  that  the  per- 
manent  fixtures  annexed  to  the  mortgaged  land  passed  by 
virtue  of  the  mortgages  to  the  trustee  therein,  and  that 
there  cannot  be  any  condemnation  which  does  not  value 
such  fixtures  in  assessing  the  value  of  the  land  taken.  This 
was  the  claim  which  the  Virginia  -court  denied,  holding 
that  such  a  public  service  corporation  had  the  right  to 
enter  under  the  deed  oi  the  mortgagor  company  and 
later  condemn,  compensating  the  mortgagees  for  the  land 
only. 

The  contention  here  made  is  that  under  the  Virginia 
Eminent  Domain  Statute  the  Bay  Shore  Company,  as  a 
public  service  corporation,  had  no  power  to  condemn  the 
property  of  the  Consolidated  Turnpike  Company,  another 
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public  service  corporation,  and  that,  therefore,  the  baas 
for  the  right  of  condemnation  exercised  in  the  state  court 
did  not  exist. 

It  was  not  necessary  to  acquire  any  right,  title  or  in- 
terest which  belonged  to  the  Turnpike  Company.  Its  title 
and  right  had  been  theretofore  acquired  throu^  its  deed, 
and  all  that  was  sought  to  be  condemned  was  such  right, 
title  and  interest  as  was  in  Taylor,  Trustee.  That  was 
subject  to  condemnation,  and  the  single  question  which 
was  or  is  debatable  is  whether  the  Bay  Shore  Company, 
which  had  entered  under  that  deed,  might  condemn  the 
mortgagee  interest  without  paying  for  its  own  improve- 
ments. 

The  rule  of  the  common  law,  to  which  the  plaintiffs  in 
error  refer,  that  fixtures  annexed  to  realty  become  a  part 
thereof  and  subject  to  existing  liens  thereon,  is  one  subject 
to  many  exceptions.  One  of  these  is  that  applied  by  the 
Virginia  court,  namely,  that  when  a  corporation  possess- 
ing the.  right  of  eminent  domain  enters  upon  lands  neces- 
sary for  its  public  purposes,  imder  the  deed  of  a  mortgagor 
in  possession,  and  places  permanent  improvements  thereon 
in  good  faith,  it  may  later  condenm  the  interest  and  title 
of  the  mortgagee  without  being  required  to  pay  more  than 
the  value  of  tlie  land  without  the  improvements  placed 
thereon  with  intent  to  acquire  the  entire  title.  Searl  v. 
School  District,  133  U.  S.  553,  561;  St.  Johnsbury  &c.  Rd. 
V.  Willard,  61  Vermont,  134;  Jones  v.  N.  0.  Rd.  Co.,  70 
Alabama,  232;  Justice  v.  Valley  &c.  Rd.  Co.,  87  Pa.  St. 
28;  2  Lewis  Em.  Dom.,  §  759,  3d  ed. 

From  this  it  abundantly  appears  that  the  decision  of  the 
Virginia  court  was  placed  upon  the  general  law  of  the 
State,  and  that  when  the  Bay  Shore  Company  entered 
upon  the  strip  of  land  desired  for  a  rigiht  of  way  under 
the  deed  of  the  Turnpike  Company,  it  might  place  thereon 
its  tracks  and  appurtenances,  with  the  right  to  condemn 
the  interest  of  pre&xisting  mortgagees  upon  paying  the 
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actual  value  of  the  land  without  the  improvement  placed 
thereon  by  it. 

The  clfldm  that  in  thus  holding  and  deciding  the  court 
below  denied  to  the  plaintiff  in  error  due  process  of  law 
tmder  the  Fourteenth  Amendment  is  neither  real  nor 
substantial,  but  so  entirely  without  merit  as  to  justify 
this  court  in  refusing  to  take  jurisdiction. 

The  petition  to  rehear  is  accordingly  denied. 

Mb.  Justice  Pttnet  concurs  in  the  result. 


BAILEY  'v.  SANDEJRS. 

APFISAL  FBOM  THE   CIBCT7IT  COUBT  OF  APPEALS  FOB  THE 
NINTH  CIBCXJIT. 

No.  271.    Submitted  April  30,  I913.--Decided  May  12,  1913. 

On  the  facts  disclosed  by  the  reoord  in  this  case,  the  finding  by  the 
Land  Departmoit  that  there  was  an  agreement  to  convey  by  the 
homesteader  was  not  arbitrary  or  unsupported  by  evidence. 

While,  in  a  contest  before  the  Land  Department,  the  decision  should 
be  confined  to  the  questions  put  in  issue  by  the  parties,  there  is  no 
objection  to  the  decision  of  other  question9  to  which  the  hearing 
was  ext«tided  by  consent  of  the  parties^ 

Under  §§  2289,  2290,  Rev.  Stat.,  the  right  to  enter  a  homestead  is  for 
the  exclusive  benefit  of  theeniryman  who  cannot  alienate  b^ore 
the  claim  is  perfected;  nor  is  this  affected  by  the  act  of  March  3, 
1891,  giving  the  right  to  commute  the  entry. 

Entering  into  a  forbidden  agreement  to  alienate  a  homestead  entered 
under  §§2289,  2290,  Rev.  Sjbat.,  ends  the  right  of  the  entryman  to 
make  proof  and  pa3nnent  and  renders  him  incompetent  to  further 
proceed  with  his  entry.   Hafemann  V.  Qross,  199 IJ.  S.  342. 

177  Fed.  Rep.  667,  aflSrmed. 

The  facts,  which  involve  the  right  of  a  homesteader  to 
alienate  the  land  he  seeks  to  enter  before  he  has  finally 
perfected  the  enti^,  are  stated  in  the  opinion. 
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Mr.  Dtmglas  W.  Banky  yro  9&  and  Mr.  Henry  H.  GUfrey 
for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  is  a  suit  to  determine  which  of  two  claims  to  a  tract 
of  land  ill  the  State  of  Idaho  is  the  better  one.  The  tract 
is  withlh  the  ceded  portion  of  the  Nez  Perce  Indian 
Reservation,  which  was  brought  within  the  operation  of 
the  homest^  law  by  the  act  of  August  15, 1894,  28  Stat. 
286, 332,  c.  290.  Bailey,  the  plaintiff,  claims  as  the  grantee 
once  removed  of  William  W.  Hately,  who  made  a  pre- 
liminary entry  of  the  tract  in  1899,  commuted  the  entry 
in  1901,  and  received  the  usual  receipt  and  certificate. 
Sanders,  the  defendant,  claims -under  an  entry  subse- 
quently made  and  upon  which  he  has  obtained  a  patent. 
The  real  controversy  is  over  the  effect  to  be  given  to 
certain  contest  proceedings  in  the  Land  Department  which 
resulted  in  the  cancellation  of  Hately's  entry  and  in  the 
allowance  of  that  of  the  defendant.  In  his  bill  of  complaint 
the  plaintiff  sets  forth  all  or  the  major  part  of  the  proceed- 
ings and  evidence  in  the  contest  and  calls  in  question  the 
cancellation  of  Hately's  entry.  A  demurrer  to  the  bill 
was  sustained  by  the  Circuit  Court  and  the  bill  was  dis- 
missed. The  decree  was  affirmed  by  the  Circuit  Court  of 
Appeals,  177  Fed.  Itep.  667,  and  the  plaintiff  brings  the 
case  here. 

We  shall  refer  briefly  to  such  parts  only  of  the  case  made 
by  the  bill  and  the  ^diibits  as  have  a  direct  bearing  on 
the  questions  requiring  decision  by  us. 

As  soon  as  Hately's  entry  was  commuted  he  conveyed 
the  land  to  one  Beach,  as  the  result  of  negotiations  with 
Bailey,  the  plaintiff,  who  claimed  to  be  acting  for  Beach. 
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The  contest  against  the  entry  originated  in  a  charge  pre- 
ferred by  Sanders  to  the  effect  that  a  fraud  had  been 
perpetrated  in  obtaimng  the  conveyance  to  Beach  and 
that  Bailey  had  for  a  long  time  been  resorting  to  in^gular 
methods  to  secure  the  land.  The  charge  was  somewhat 
vaguely  stated  and  pointed  more  to  a  fraud  on  Hately 
than  to  one  on  the  United  States,  but  the  Commissioner 
of  the  General  Land  Office  r^;ard^  it  as  requiring  mvesti*^ 
gation  and  ordered  a  hearing  in  the  local  office,  of  which 
Hately,  Beach  and  Sanders  were  to  be  notified  and  in 
which  each  was  to  be  heard,  ''in  order  that  all  the  facts 
in  the  case  might  be  brought  out."  The  hearing  was  had, 
Hately  and  Sanders  appearing  in  person  and  Beach  being 
represented  by  Bailey.  Upon  the  evidence  adduced  the 
local  officers  found,  among  other  things,  that  two  or  three 
months  before  Hately  made  his  conmiutation  proof  an 
agreement  was  made  between  him  and  Bailey  whereby 
the  latter  was  to  pay  the  expense  of  the  conunutation  and 
Hately  was  to  convey  the  land  to  Bailey  for  an  additional 
consideration  of  $600  when  the  conmiutation  was  effected, 
and  that  the  conveyance  to  Beach  was  made  at  Bailey's 
instance  in  pursuance  of  the  agreement.  By  successive 
Itppefds  the  contest  was  carried  before  the  Commissioner 
of  thie  General  Land  Office  and  the  Secretary  of  the  Li- 
terior,  with  the  result  that  the  finding  of  the  local  officers 
was  sustained  ^d  the  entry  cancelled  because  of  the 
agreement  to  convey.  The  conveyance  from  Beach  to 
Bailey  was.  made  after  the  contest  was  heard  by  the  local 
officers  and  while  it  was  pending  on  appeal  before  the 
General  Land  Office. 

1.  It  is  insisted  that  no  evidence  was  adduced  in  the 
contest  tending  to  show  the  making  of  such  an  agreement 
as  was  described  in  the  finding  of  the  Land  Department, 
and  therefore  that  the  cancellation  of  the  entry  was  wholly 
arbitrary  and  unauthorized.  The  evidence  is  set  forth 
in  one  of  the  exhibits  to  the  bill,  and  it  there  appears  that 
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Hatdy  gave  the  foUowiixg  testimony:  "Q.  When  did  you 
first  come  to  know  Mr.  Bailey,  or  where  did  you  first  meet 
him?  A.  Some  time  in  January,  1901,  Woodland,  Idaho 
[the  entry  was  conunuted  in  March  following].  Q.  What, 
if  any,  conversation  did  he  have  with  you  on  that  occasion 
concerning  the  land  in  controversy?  A.  He  didn't  say 
much  about  it.  •  .  .  Q.  What  did  Mr.  Bailey  say  to 
you  about  proving  up  on  your  land,  assisting  you  to  prove 
up,  if  anything  at  that  time?  A.  He  said  he  had  some  folks 
that  wanted  a  piece  of  land  in  the  timber.  Well,  he  wanted 
a  deed  to  the  place,  and  I  told  him  if  I  had  to  make  the 
deed  what  it  would  take  to  get  the  land,  Q.  How  much 
did  you  tell  him  you  would  take?  A.  I  told  him  it  would 
take  $600  besides  the  expense.  Q.  Were  you  living  upon 
your  land  at  that  time?  A.  Yes.  Q.  Was  there  aay  special 
agreement  made  by  you  and  Mr.  Bailey  at  yoiu:  house  or 
place?  A.  He  drawed  up  some  kind  of  an  agi^ement,  but 
I  don't  know  what  it  was.  Q.  Did  he  read  it  to  you  and 
inform  you  of  the  purport  of  the  paper?  A.  Yes.  Q.  Did 
Mr.  Bfdley  subsequently  have  you  appear  before  some 
officer  in  order  to  consummate  your  final  proof  of  the  land 
in  question?  A.  He  did.  Q.  When  did  Mr.  Bailey  have 
you  execute  this  deed  which  has  been  offered  in  this  case, 
marked  Exhibit  'A'  [deed  to  Beach]  alleged  to  have  been 
signed  by  yourself  and  wife?  A.  Some  time  in  March, 
1901."  There  was  also  testimony  to  the  effect  that  shortly 
before  the  hearing  Beach  disclaimed  any  personal  interest 
in  the  land;  and  in  the  decision  of  the  local  officers,  which 
is  an  exhibit  to  the  bill,  it  is  stated  that  the  conunutation 
price  was  paid  by  Bailey,  and  that,  although  present  at 
the  hearing,  he  refused  to  be  sworn.  In  these  circum- 
stances we  think  it  cannot  be  said  that  the  finding  of  the 
Land  Department  respecting  the  agreement  to  convey  was 
arbitrary  or  without  evidence  to  support  it. 

2.  Another  objection  urged  against  the  action  of  the 
Land  Department  is  that  the  charge  upon  which  the  hear- 
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ing  was  ordered  did  not  clearly  or  certain^  asBail  Hately's 
entry  on  the  ground  that,  before  perfecting  it,  he  had 
entered  into  a  prohibited  agreement  to  convey  the  land 
to  another.  It  is  true  that  the  charge  was  vaguely  stated, 
but  it  does  not  appear  that  any  prejudice  resulted  from 
this.  The  principal  testimony  relating  to  the  agreement 
was  ^ven  by  Hately,  and  no  objection  was  made  to  his 
being  interrogated  on  that  subject.  Nor  was  any  effort 
made  to  w^eaken  that  part  of  his  testimony  by  cross- 
examination.  Bailey,  with  whom  Hately  said  the  agree- 
ment was  made,  represented  Beach  at  the  hearing  and 
could  have  contradicted  Hately's  testimony,  if  it  was  not 
true,  but  he  did  not  attempt  to  do  so.  True,  there  is  in 
the  bill  an  allegation  that  the  local  officers  refused  to 
permit  Beach  to  adduce  evidence  in  rebuttal,  the  nature 
of  which  is  not  stated  in  that  connection,  but  it  appears 
from  the  exhibits  to  the  bill  that  this  evidence  related  to  a 
matter  which  is  of  no  moment  here,  namely,  the  reason 
why  Beach  had  not  paid  a  draft  given  by  Bailey  to  Hately 
for  the  deed  from  the  latter.  The  real  situation,  then,  in 
respect  of  the  proof  of  the  prohibited  agreement  is  that 
it  was  introduced  without  objection,  in  circumstances 
where  it  could  have  been  controverted  if  imtrue,  and  that 
no  attempt  was  made  to  dispute  it.  This  being  so,  the 
present  objection  must  fail  as  did  a  similar  one  in  Lee  v. 
Johnson  J  116  U.  S.  48.  There  an  unsuccessful  homestead 
claimant,  whose  entry  had  been  cancelled  as  the  result 
of  a  contest  before  the  Land  Department,  sought  to  charge 
the  successful  claimant,  whose  entry  had  been  passed  to 
patent,  as  a  trustee  of  the  title.  Tlie  contest  before  the 
Land  Department  had  been  initiated  by  a  charge  that  the 
first  entryman  had  abandoned  the  land  for  more  than  six 
months,  and  the  ultimate  decision  of  the  Secretary  of  the 
Interior  directing  the  cancellation  of  the  entry  was  based 
upon  a  finding,  not  that  the  entryman  had  abandoned  the 
land,  but  that  h^  was  seeking,  by  a  seeming  compliance 
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with  the  fonns  of  law,  to  obtam  the  land  for  another.  The 
suit  proceeded  on  the  theory  that  the  Secretary's  dedsion 
was  inconclusive  because  resting  upon  a  point  not  in  is- 
sue between  the  contestants,  and  the  Supreme  Court  of 
Michigan  sustdned  that  theory.  But  when  the  case  came 
here  it  was  held  that,  as  it  appeared  from  the  evidence 
presented  in  the  contest,  and  particularly  from  the  testi- 
mony of  the  entryman,  that  he  was  not  acting  in  good  faith 
for  himself  but  with  the  purpose  of  acquiring  the  title  for 
another,  the  Secretary  had  not  exceeded  his  authority, 
but  had  only  exercised  ''that  just  supervision  which  the 
law  vests  in  him  over  all  proceedings  instituted  to  acquire 
portions  of  the  public  lands."  Doubtless  it  is  true,  as  a 
general  rule,  that  in  a  contest  before  the  Land  Department 
the  decision  should  be  confined  to  the  questions  put  in 
issue  by  the  parties;  but  we  think  it  is  also  true  that 
when,  with  their  acquiescence,  the  hearing  is  extended  to 
other  questions,  there  can  be  no  objection  to  the  decision 
of  the  latter. 

3.  It  is  further  contended  that  the  homestead  law  does 
not  prohibit,  but  impliedly  permits,  an  entryman  to  agree, 
in  advance  of  commuting  his  entry,  to  sell  the  land,  and 
therefore  that  the  Land  Department  made  a  mistake  of  law 
in  canceling  Hately's  entry  because  of  his  agreement  with 
Bailey.  The  contention  is  not  sound.  Section  2289  of 
the  Revised  Statutes,  as  amended  by  the  act  of  March  3, 
1891,  26  Stat.  1099>  c.  561,  creates  the  homestead  right 
and  names  the  beneficiaries.  Section  2290,  as  amended 
by  the  same  act,  requires  any  person  appljring  to  enter 
land  under  the  prec^iing  section  to  make  affidavit  that, 
among  other  things,  ''he  or  she  does  not  apply  to  enter 
the  same  for  the  purpose  of  speculation,  but  in  good  faith 
to  obtain  a  home  for  himself,  or  herself,  and  that  he  or  she 
has  not  directly  or  indirectly  made,  and  will  not  make, 
any  agreement  or. contract  in  any  way  or  manner,  with 
any  person  or  persons,  corporation  or  sjnidicate  whatso- 
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ever,  by  which  the  title  which  he  or  she  might  acquire 
from  the  Govermnent  of  the  United  States  should  iniu^, 
in  whole  or  in  part,  to  the  benefit  of  any  person,  except 
himself,  or  herself/'  It  was  under  these  sections  that 
Hately's  preliminary  entry  was  made.  Section  2291,  in 
prescribing  the  time  and  manner  of  making  final  proof, 
requires  the  applicant  to  make  ''affidavit  that  no  part 
of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  eighty-eight,''  which  permits 
alienation  for  church,  cemetery,  school  and  other  enu- 
merated purposes,  none  of  which  is  present  here.  Thiis, 
the  homestead  law  not  only  proceeds  upon  the  theory  that 
the  land  is  to  be  acquired  for  the  exclusive  benefit  of  the 
entryman,  but  contains  provisions  which  make  it  impos- 
sible for  him  to  perfect  his  claim,  after  alienation  or  con- 
tract therefor,  without  committing  perjury.  True,  §  2301, 
as  amended  by  the  act  of  March  3,  1891,  supra,  imder 
which  Hatel^s  entry  was  commuted,  says  nothing  about 
alienation,  but  its  only  purpose  is  to  give  the  entryman 
an  option  to  substitute  the  minimuTq  price  of  the  land 
for  a  part  of  the  five  years  of  residence  and  cultivation 
otherwise  required.  In  other  respects  the  operation  and 
application  of  §§2290  and  2291  are  not  affected  by  it. 
We  are  therefore  of  opinion  that  the  Secretary  of  the 
Interior  did  not  err  in  ruling,  as  he  did,  that  "entering  into 
such  forbidden  agreement  ended  the  right  of  the  entryman 
to  make  proof  and  payment  and  rendered  him  .incom- 
petent to  further  proceed  with  his  entry."  See  Anderson 
V.  Carkinsy  136  U.  S.  483,  487;  Hafemann  v.  Gross,  199 
U.  S.  342,  345. 

Other  contentions  are  advanced  in  the  brief  for  the 
appellant,  but  of  them  it  suffices  to  say  that  in  our  opinion 
they  have  less  merit  than  those  before  mentioned. 

Decree  affirmed. 
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APPXSAJi  FBOM  THB   dBCUIT  OOUBT  OF  APP8AX8  FOB  THE 
EIGHTH  dBCUIT* 

No.  179.    Azgued  Mazch  11,  1913.— Dedded  May  12,  1913. . 

The  admission  of  a  magasine  to  second-clasB  mail  privileges  on  tbe 
petition  of -the  owners  made  pendiiq;  a  suit  to^enjoin  the  enforoement 
of  an  order  excluding  the  magaane  from  such  privileges  renders  the 
contentions  of  plaintiff  moot  and  it  is  no  knger  in  a  poeitian  to  ask 
for  an  injunction. 

When  the  question  involved  in  a  bill  becomes  moot,  the  court  should 
not  retain  the  bill  in  order  to  detennine  plaintiff's  liability  on  a  bond, 
it  not  appearing  in  this  case  that  plaintiff  is  in  any  dai^jger  from  an 
action  to  enforce  the  bond. 

A  suit,  whidi  has  become  moot,  will  not  be  retained  in  order  to  det^- 
mine  appellant's  liability  on  bonds,  when  there  is  notjiing  in  the 
record  on  which  the  ri^ts  of  the  parties  may  be  adjudicated. 

A  suit,  which  has  become  moot,  will  not  be  retained  in  order  to  secure 
an  accounting  for  iSmounts  paid  after  its  commencement,  when  it 
iH>pearB  on  the  face  of  the  bill  that  plaintiff  in  order  to  recoverfar 
larger  amounts  paid  prior  to  the  commencement  of  the  suit,  must 
bring  an  action  at  law  in  which  all  amounts  paid  could  be  in- 
cluded. 

An  order  made  by  the  Postmaster  General  admitting  a  magaane  to 
second-class  mail  privileges  on  certain  conditions,  made  pending  a 
suit  to  enjoin  an  order  excluding  the  magazine,  is  a  matter  of  admin- 
istration, and  affords  no  ground  for  relief  in  the  suit  for  injunction 
against  enforcing  the  order  of  exclusion,  or  for  retaining  that  aoit* 
after  it  has  become  moot  by  reason  of  sudi  order. 

182  Fed.  Rep.  13,  affinided. 

The  facts  are  stated  in  the  opinion. 

Mr.  Shepcard  Barclay,  with  whom  Mr.  P.  H.  CuOen  and 
Mr.  Thos.  T.  FaunUeray  were  on  the  brief^  for  appellant. 

Mr.  Solicitor  Oeneral  BvUitt  for  appellees. 
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This  action  was  commenced  by  the  appellant  in  the 
'month  of  March,  1007^  in  a  state  court  in  Missouri,  and 
was  removed,  on  the  application  of  the  defendants,  now 
respondents,  into  the  Circuit  Court  of  the  United  States. 
The  plaintiff's  petition  averred  that  it  was  and  for  more 
than  three  years  last  past  had  been  a  corporaticm  organ- 
ized under  the  laws  of  South  Dakdta  and  doing  business 
in  the  State  of  Missouri,  operating  a  publishing  plant  at 
Winner  Station,  a  sub-station  of  the  St.  Louis  Postoffice; 
that  the  defendants  were  respectively  postmaster  and 
assistant-postmaster  of  St.  Louis;  that  one  of  the  publica- 
tions issued,  printed  and  circulated  by  the  plaintiff  was 
called  the  ''Woman's  Magazine,"  a  monthly  publication 
issued  periodically  to  hundreds  of  thousands  of  subscribers, 
and  admitted  many  years  before  by  the  Postoffice  De- 
partment as  jecond-class  mail  matter  at  the  St.  Louis 
Postoffice;  that  differences  had  arisen  between  the  plain- 
tiff and  tiie  defendants*  and  the  Postoffice  Department 
respecting  the  right  of  the  plaintiff  to  transmit  the 
Woman's  Magazine  throu^  the  mails  at  the  pound  rate; 
that  defendants  were  threatening  to  deprive  the  plaintiff 
of  its  right  to  use  and  enjoy  the  second-class  mail  privi- 
lege without  a  hearing  upon  the  question  whether  it  should 
be  annulled  or  suspended;  that  its  Intimate  list  of  sub- 
scribers exceeded  in  number  840,000,  and  plaintiff  was 
entitled  to  mail  under  the  second-class  privilege  approxi- 
mately twice  that  number;  and  that  such  threatened  sus- 
pen3ion  would  work  irreparable  damage  and  loss  to  the 
plaintiff;  wherefore  plaintiff  prayed  for  an  injunction  to 
restrain  the  defendants  from  detaining  any  copies  of  the 
magazine  in  transmisdon  through  the  mail  (within  the 
nuknber  of  1,600,000  copies),  that  the  court  would  ascer- 
tain and  adjudge  by  its  decree  the  amount  of  the  legitimate 
subscription  list  of  the  magazine  as  of  March  1, 1907,  and 
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for  prior  months  since  September,  1905,  to  the  end  that 
the  controversy  raised  by  the  defendants  might  be  ter- 
minated, "and  that  said  defendants  as  postmaster  and 
assistant  be  perpetually  enjoined  from  intaiering  with  the^ 
full  use  and  enjoyment  of  said  second-class  privilege  by 
plaintiff  according  to  the  finding  and  decree  of  this  court, 
ascertaining  the  proper  and  just  extent  and  limits  thereof, 
as  herein  prayed.^'  There  was  also  a  prayer  for  a  tem- 
porary injunction,  and  for  other  and  further  relief.  Upon 
submission  of  the  bill  of  complaint  and  verifying  affidavit 
the  Circuit  Coiu^  granted  a  temporary  restraining  order, 
and  an  order  to  show  cause  why  an  injunction  penderUe  lite 
should  not  be  allowed.  Upon  the  hearing  of  this  order  an 
injunction  was  refused,  on  the  ground  that  no  permit  had 
ever  been  granted  allowing  the  Woman's  Magazine  the 
second-class  privilege,  except  a  temporary  permit  issued 
August  21,  1902,  which  by  its  terms  was  to  continue 
"until  the  Postoffice  Department  shall  determine  whether 
it  is  admissible  as  second-class  matter;"  that  the  only 
determination  of  the  application  was  that  made  by  the 
Postoffice  Department  in  March,  1907,  refusing  the  priv- 
ilege; that  the  law  did  not  require  the  department  to 
grant  a  hearing  upon  the  question  of  admitting  the  maga- 
zine to  the  second-class  privilege,  and  that  there  was  no 
provision  of  law  for  reviewing  the  action  of  the  Postmaster 
General  in  the  matter. 

The  action  proceeded,  and  while  it  was  pending,  and 
on  September  24,  1907,  a  new  application  was  made  by 
the  appellant  to  the  Postoffice  Department  for  the  entry 
of  the  Woman's  Magazine  as  second-class  matter,  and  th^ 
application  was  granted  in  December,  to  take  effect  as  of 
September  24th.  Defendants  filed  a  supplemental  plea 
setting  up  this  order,  and  that  by  virtue  of  it  the  publica- 
tion in  question  was  being  received  and  carried  by  the 
Postoffice  Department  at  the  second-class  rate.  The 
appellant  replied,  and  the  action  proceeded  to  final  hear- 
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ing,  resulting  in  the  dismissal  of  the  bill.^  The  complainant 
appealed  to  the  Circuit  Court  of  Appeals,  where  the  decree 
was  affirmed,  a  majority  of  the  coiui)  holding  that  the 
questions  upon  which  the  appellant's  right  to  equitable 
relief  depended  had  become  moot  questions,  and  that  its 
claim  for  reimbmrsement  for  certain  payments  made 
pendente  lite  for  postage  in  excess  of  the  amount  calculated 
at  the  second-class  poimd  rate  was  the  proper  subject- 
matter  of  a  smt  at  law,  leave  to  bring  which  was  reserved 
in  the  decree.    182  Fed.  Hep.  13. 

It  appears  that  the  '^Woman's  Magazine''  was,  except 
for  a  change  of  name,  identical  with  a  previous  publication 
called  the  "Winner  Magazine,"  to  which  the  privilege  of 
the  second-class  rate  was  accorded  by  the  Postoffice  De- 
partment in  the  year  1899.  The  application  for  change 
of  name  was  made  in  the  year  1902.  By  Postal  Laws  and 
Regulations  (1902)^  §  443,  in  case  of  a  change  of  name  of 
a  publication  already  entered  as  second-class  matter, 
publishers  are  required  to  apply  for  reentry  the  same  as  if 
the  publication  were  a  new  one.  Such  an  application  was 
made  in  the  present  case,  and  a  temporary  permit  was 
issued  by  the  defendant  postmaster  at  St.  Louis,  and  con- 
firmed by  the  Postoffice  Department,  to  continue  "pend- 
ing consideration  of  the  application  for  its  reentry  as 
second-class  matter  upon  change  of  name  from  'The 
Winner.* "  This  was  in  accordance  with  Postal  Laws  and 
Regulations,  §  441.  Little  or  nothing  seems  to  have  been 
done  respecting  this  application  until  March,  1905,  when 
an  investigation  was  commenced,  as  the  result  of  which, 
on  June  5th,  the  publishers  were  required  to  show  cause 
why  the  authorization  for  the  admission  of  the  Woman's 
Magazine  to  the  second  class  of  mail  matter  should  not 
be  revoked,  upon  the  groimds,  "First,  it  is  primarily 
designed  for  advertising  purposes;  Second,  it  is  primarily 
designed  to  advertise  the  other  businesses  in  which  the 
stockholders  and  officers  of  the  publishing  company,  and 
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especially  E.  G.  Lewis,  are  interested;  Third,  it  is  prima- 
rily designed  for  free  dirculation,  or  for  circulation  at 
nominal  rates/'  Under  date  of  April  12,  1906,  defendant 
Wyman  notified  the  appellant  that  ''From  facts  obtained, 
which  in  my  judgment  justify  me  in  the  conclusion  that 
the  legitimate  subscriptions  to  the  Woman'?  Magazine 
are  not  to  exceed  539,901,  and  that  you  are  entitled  to 
transmit  through  the  mails  at  the  pound  rate  not  to  efr 
ceed  1,079,802  copies  of  that  publication,  including  sample 
copies,  you  are  hereby  notified  that  the  transient  second- 
class  postage  at  the  rate  of  one  cent  for  each  four  ounces 
or  fraction  thereof  must  be  prepaid  by  stamps  aflSxed  on 
all  copies  of  said  publication  in  excess  of  your  Intimate 
mailings,  as  above  indicated,  hereafter  presented  by  your 
company.'*  The  restriction  of  the  second-class  privilege 
to  a  number  of  copies  not  more  than  double  the  Intimate 
list  of  subscribers  was  based  upon  §§  436  and  456  of  thp 
Postal  Laws  and  Regulations.  This  notice  served  to 
renew  the  controversy  between  the  appellant  and  the 
Postoffice  Department,  a  controversy  that  continued  until 
March  4,  1907,  when  the  Postmaster  General  made  an 
order  that  in  efifect  limited  the  second-class  privilege  of 
the  Woman's  Magazine  to  539,901  copies  for  Intimate 
subscribers,  and  a  like  number  in  addition  for  sample 
copies,  sustained  the  action  of  the  postmaster  at  St.  Louis 
based  upon  that  finding,  and  required  the  postmaster  to 
remit  to  the  Department  the  excess  postage  that  had 
been  collected  by  him,  and  to  demand  from  the  publisher 
the  balance  due  the  Government  at  the  transient  second- 
class  rate  upon  all  excess  copies  of  the  publication  mailed 
on  and  after  October  1,  1905.  At  the  same  time  the 
Postmaster  General  denied  ''the  pending  application  sub- 
mitted Apgust  22,  1902,  for  entry  of  this  publication  as 
second-class  matter,"  upon  the  following  ground — "Upon 
a  hearing  granted  the  publisher  April  30th  and  May  1st, 
1906,  and  upon  a  careful  and  thorough  investigation  of 
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aU  of  the  evidence  by  the  Department^  I  find  that  the 
publication  does  not  have  a  Intimate  list  of  subscribenb; 
that  it  is  designed  and  published  primarily  for  advertising 
purposes;  and  that  it  is  being  circulated  at  a  nominal  rate 
contrary  to  the  law  and  the  regulations  of  the  depart- 
ment/' 

It  was  and  is  contended  by  the  appellant  that  this  ordeTt 
instead  of  being  the  d^iial  of  an  application  for  admission 
to  th0  second-class  privilege,  was  in  effect  the  suspension 
or  annulment  of  an  existing  privilege;  that  this  could  not 
be  done  without  a  hearing  because  of  the  provisions  of  the 
act  of  March  3, 1901, 31  Stat.  1107,  c.  851;  and  that  there 
had  not  been  any  proper  hearing. 

One  of  the  matters  in  contention  between  the  parties 
at  the  time  of  the  inception  of  the  action  was  the  actual 
extent  of  the  bona  fide  circulation  of  the  magazine;  the 
appellant  averring  that  it  had  a  "Intimate  list  of  sub- 
scribars"  exceeding  in  number  840,000,  and  that  under 
the  established  practice,  allowing  as  many  sample  copies 
in  addition,  it  was  entitled  to  the  pound  rate  upon  at  least 
1,600,000  copies  of  each  issue.  It  was  this  that  gave  rise 
to  the  prayer  of  the  original  petition  for  an  ascertainment 
of  the  amount  of  the  Intimate  subscription  list  and  for 
an  injunction  to  restrain  the  defendants  from  detaining 
any  copies  within  the  number  of  1,600,000. 

We  agree,  however,  with  the  Coiul;  of  Appeals,  that  the 
new  application  made  pending  the  suit,  and  the  order  of 
the  Postoffice  Department  thereon  admitting  the  maga- 
zine to  the  second-class  privilege  as  of  September  24, 1907, 
which  privilege  the  appellant  has  ever  since  enjoyed,  ren- 
der the  above  contentions  moot  questions,  inasmuch  as 
the  appellant  is  np  longer  in  a  position  to  ask  for  an  in- 
junction. 

It  is  contended  that  the  bill  ought  to  have  been  retained, 
and  other  equitable  relief  accorded  to  the  appellant  there- 
under, principally  for  three  reasons — 
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First,  that  upon  the  granting  of  the  temporary  restrain- 
ing order  in  March^  1907^  the  appellant,  pursuant  to  the 
order  of  the  court,  gave  a  bond  to  defendants  in  the  penal 
sum  of  $10,000,  conditioned  that  if  upon  a  later  hearing  or 
final  hearing  it  should  be  determined  that  this  restraining 
order  was  improjierly  issued  the  appellant  would  pay  to 
the  postmaster  or  to  the  Government  all  smns  erf  money 
lost  by  the  Postoffice  Department  by  reason  of  the  grant- 
ing of  the  restraining  order.  But  so  far  as  appears  no* 
action  has  been  taken  or  threatened  looking  to  the  en- 
forcement of  this  bond;  and  so  it  would  be  improper  to 
retain  the  main  cause,  after  the  primary  object  to  be 
accomplished  by  it  has  been  accomplished  by  voluntary 
action  of  the  parties  pendente  lite,  in  order  to  determine 
whether  any  and  what  relief  should  be  accorded  respecting 
the  bond.  Besides,  it  was  not  determined  at  any  hearing 
in  the  suit  that  the  restraining  order  was  improperly 
issued.  On  the  contrary,  the  bill  was  dismissed  because  of 
a  subsequent  change  in  the  situation.  There  is  nothing 
to  show  that  appellant  is  in  any  danger  from  an  action  to 
enforce  this  bond. 

Some  mention  is  made  of  indemnity  bonds  demanded 
of  appellant  by  the  defendant  postmaster  and  given  by 
the  appellant  and  sureties,  as  security  for  excess  postage. 
There  is  nothing  before  us,  however,  to  show  the  facts 
respecting  these  bonds,  or  any  reason  for  retaining  the 
suit  in  order  that  the  rights  of  the  parties  under  them 
may  be  adjudicated. 

Secondly,  it  is  said  that  because  the  defendant  post- 
master insisted  that  the  Woman's  Magazine  did  not  have 
the  nimiber  of  subscribers  claimed  by  the  appellant,  he 
demanded  during  the  period  from  April,  1906,  to  May, 
1907,  payments  of  alleged  excess  postage  as  a  condition 
to  mailing  the  copies  that  were  being  sent  out  monthly, 
and  that  because  of  that  demand  appellant  made  monthly 
payments  under  protest  aggregating  $20,650.    Reference 
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is  made  to  the  prayer  of  the  bill, — "that  this  court  may 
ascertain  and  adjudge  by  its  decree  herein  the  amount  of 
the  legitimate  subscription  list  of  said  Woman's  Maga* 
zine,  as  of  March  1,  1907,  and  for  prior  months  since 
September,  1905,  to  the  end  that  there  may  be  a  close  of 
the  imseemly  controversy  raised  by  said  defendants,^'  etc. 
But  this  prayer  was  manifestly  incidental  to  the  main 
prayer  for  an  injunction.  There  is  nothing  in  the  facts 
that  would  justify  the  retention  of  the  bill  in  order  to  secure 
an  accounting  respecting  the  transactions  that  antedated 
the  conmiencement  of  the  action.  Of  the  $20,650  in 
question,  all  but  $3,500  appear  to  have  been  paid  prior  to 
the  inception  of  the  suit.  The  smaller  amount  only  would 
in  any  view  be  within  the  fair  scope  of  inquiry  under  the 
bill,  and  it  would  still  be  necessary  for  appellant  to  resort 
to  an  action  a.t  law  for  the  previous  payments.  No  suffi- 
cient reason  is  shown  for  retaining  the  bill  in  order  to  de- 
termine this  controversy  in  the  court  of  equity. 

Thirdly,  the  order  made  pendente  lite  by  the  Postmaster 
General  admitting  the  magazine  to  the  second-class  privi- 
lege as  of  September  24,  1907,  was  accompanied  with  an 
order  that  ascertained  the  Intimate  list  of  subscribers^ 
for  the  purpose  of  adjusting  the  postage  that  had  been 
paid  at  the  full  rate  for  the  October  issue,  at  the  nimiber 
of  343,341,  and  authorized  the  postmaster  to  accept  pound- 
rate  postage  on  mailings  as  to  subscribers  of  that  number 
of  copies,  and  an  equal  number  of  sample  copies,  and  re- 
quired him  to  charge  postage  at  the  transient  second-class 
rate — one  cent  for  each  four  oimces  or  fraction  thereof — 
upon  the  mailings  in  excess  of  the  number  mentioned. 
Also,  it  is  contended  that  the  Department  refused  to 
allow  the  appellant  to  send  copies  to  those  whose  sub- 
scriptions expired  during  a  considerable  part  of  the  in- 
terval of  suspension.  But  tiiese  are  matters  of  administra- 
tion, for  the  orders  in  question  appear  to  have  been  made 
by  the  Postmaster  General  with  respect  to  the  new  ap- 
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plication  for  ^uimission  to  the  second-class  privilege  that 
was  made  pending  the  suit,  and  granted,  as  already  mai- 
tioned.  They  afiford  no  proper  ground  for  any  kind  of 
relief  in  the  present  action. 

Decree  afirmed. 


SOUTHERN  PACIFIC   RAILROAD   COMPANY  v. 
UNITED  STATES. 

APPEAL  FROM  THE  CIRCniT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT. 

No.  269.    Argued  April  30,  1918.— Decided  May  26,  1913. 

The  Land  Grant  Adjustment  Acts  of  1887  and  1896  did  not  proiride 
for  any  recovery  of  interest  on  amounts  for  which  the  raihxMui  com- 
panies were  required  to  account  for  lands  erroneously  patented  to 
them  and  sold  by  them  to  bona  fide  settlers ;  and  there  was  no  liability 
for  such  interest  until  the  determination  of  the  amounts  for  which 
the  companies  were  liable  to  account. 

Li  view  of  the  whole  situalaon,  and  all  the  drcumstances  involved  in 
the  determination  of  the  amounts  for  ^rfiich  the  South^n  Pacific 
Railroad  Company  was  liable  to  account  under  the  Land  Grant 
Adjustment  Acts,  held  that  such  company  was  not  Hable  for  interest 
until  after  the  amount  due  from  it  to  the  Govenunent  had  been 
liquidated,  and  should  be  computed  ooly  from  the  date  of  the  com- 
mencement of  the  suit  brought  by  the  Govemnr>ent  to  recover  the 
same. 

187  Fed.  Rep:  737,  modified  and  affirmed. 

The  facts,  which  involve  the  constroction  of  the  Land 
Grant  Adjustment  Acts  and  the  liability  of  the  Soutiiern 
Pacific  Railroad  Company  thereunder  for  interest  on 
amounts  received  by  it  for  land  erroneously  patented  to 
it,  and  the  date  from  which  such  interest  should  be  com- 
puted, are  stated  in  the  opinion. 
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Mr.  Maxwell  Evarta  for  appellant: 

The  Umted  States  was  not  entitled  to  recover  any 
interest  upon  the  amounts  f oimd  to  be  due  to  it  from  the 
railroad  by  reason  of  the  sale  to  bona  fide  purchasers  of 
land  which  had  been  ^roneously  patented  to  the  Railroad 
Company. 

Congress  never  had  in  mind  in  these  Bona  Fide  Pur* 
chasers  Acts  anything  more  than  to  make  the  Govern- 
ment whole  as  if  the  erroneous  patents  had  not  .been 
granted.  The  erroneous  patents  were  no' fault  of  the  iRail- 
road  Company.  It  was  only  after  years  of  litigation  that 
the  patents  were  held  to  be  erroneous.  At  the  time  the 
lands  were  granted  nobody  conceived  that  the  lands  were 
improperly  patented  or  that  the  Railroad  Company  was 
not  entitled  to  them.  The  Railroad  Company  has  been 
guilty  of  no  wrong  and  the  Government  is  not  undertaking 
to  punish  it  for  anything  which  it  has  done.  If  there  was 
any  wrong  committed  by  erroneously  issuing  the  patents 
to  the  Railroad  it  was  a  wrong  committed  by  the  United 
States  and  net  by  the  Railroad.  The  Government  issued 
the  patents^  not  the  Railroad.  See  19  Op.  Atty.  Gen.  68, 
72;  Cong.  Rev.,  Vol.  28,  p.  1936. 

If  the  Government  is  entitled  to  interest  it  can  only  be 
(1)  from  the  date  of  the  suit,  or  (2)  from  the  date  when 
the  purchasers  from  the  Railroad  Company  were  held  to  be 
boTiafide  purchasers.  By  §  4  of  the  act  of  March  3,  1887, 
the  Railroad  Company  is  given  ninety  days  after  demand 
within  which  to  pay  to  the  Government  $1.25  per  acre 
for  the  land  erroneously  patented  to  it  and  conveyed  by 
it  to  bona  fide  purchasers. 

The  date  from  which  interest  can  be  claimed  (if  it  can 
be  claimed  at  all)  would  be  after  the  expiration  of  three 
months  or  ninety  days  from  the  demand  of  the  Secretary 
of  the  Interior,  and  in  the  absence  of  knowledge  of  that 
date  that  interest  can  be  claimed  only  from  the  time  of  the 
filing  of  the  bill  in  this  cause. 
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There  is  no  theory  upon  which  interest  can  be  recovered 
in  this  case  from  March  2,  1896.  The  statute  does  not 
provide  that  in  any  action  brou^t  by  the  Government 
to  recover  the  minimum  government  price  for  lands  er- 
roneously patented  to  a  railroad  compaoy  and  sold  by  it 
to  bona  fide  purchasers  interest  should  be  recovered  from 
the  date  of  the  act. 

Mr.  Assistant  Attorney  General  Kruubd^  with  whom 
Mr.  W.  W.  Dyar  was  on  the  brief,  for  the  United 
States: 

Interest  was  recoverable.  In  Califomia,  where  this 
litigation  was  prosecuted,  it  is  proper  and  lawful  to  allow 
interest  for  the  use  or  forbearance  or  detention  of  money 
(Civ.  Code,  §  1915),  and  seven  per  cent,  the  rate  assessed 
by  the  Circuit  Court,  is  the  lawful  rate  in  that  State  in 
cases  similar  to  the  present. 

In  this  country  interest  is  the  natural  growth,  or  in- 
cident, of  money,  and  bears  the  same  relation  to  it  that 
rent  does  to  land.  Woerz  v.  Schumacher,  161  N.  Y.  534, 
536;  Spalding  v.  Mason,  161  U.  S.  375,  395;  Stewart  v. 
Barnes,  153  U.  S.  456,  462;  22  Cyc,  p.  1473. 

Whether  interest  should  or  should  not  be  allowed  often 
rests  largely  in  the  discretion  of  the  comt. 

In  this  case,  as  observed  by  the  court  below,  the  Railroad 
Company  has  held  in  its  possession  and  enjoyed  the  use 
of  money  which,  ex  cequo  et  bono,  belonged  to  the  United 
States.  It  woidd  be  indeed  remarkable  if  a  court  of  equity 
were  to  allow  this  compaoy  the  free  use  of  public  funds, 
to  which  it  had  no  right,  which  it  was  its  duty  not  to  use 
but  to  pay  over,  and  the  payment  of  which,  contrary  to 
its  duty,  it  has  resisted  to  this  day.  National  Bank  v. 
Mechanics'  Bank,  94  U.  S.  437,  439. 

The  right  to  maintain  the  suit  does  not  rest  upon  the 
adjustment  acts.  They  do  not  impose,  and  perhaps  could 
not  impose,  any  obligation  upon  the  company  to  pay  the 
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moneys  herein  demanded.  The  RaUroad  Ckunpany  never 
had  any  right  to  the  lands  in  question.  By  mutual  mi^ 
take,  however^  of  the  Land  Department  and  the  company, 
patents  were  issued  and  accepted.  Thereafter  the  com- 
pany sold  the  lands  to  good-faith,  purchasers  and  received 
and  retained  the  piux^hase  moneys.  In  this  situation  the 
Government  had  the  right,  independently  of  any  statute, 
to  recover  the  moneys  so  received.  SotUhem  Pacific  JB.  B. 
Co.  V.  United  States,  No.  1,  200  U.  S.  341,  362. 

Interest  being  recoverable  on  a  demand  of  this  character, 
there  is  nothing  in  the  adjustment  acts  to  take  away  the 
right  thereto.   Stewart  v.  Barnes,  163  U.  S.  466,  462. 

Interest  was  properly  calculated  from  March  2, 1896,  the 
date  when  the  last  of  the  adjustment  acts  became  effective. 
By  the  decisions  in  146  U.  S.  670  and  616;  it  had  been  de- 
termined that  the  Railroad  C!ompany  had  no  right  to  the 
lands  in  controversy  and  that  by  that  act,  and  on  its  date, 
the  titles  of  the  bona  fide  purchasers  were  confirmed.  As 
the  lands  then  went  to  the  purchasers  {United  States  v. 
Southern  PadfijCy  168  U.  S.  1, 62),  the  right  to  the  purchase 
money,  to  the  extent  of  $1.26  per  acre,  accrued  to  thie 
Unit^  States.  The  company  being  imder  an  equitable 
obligation  to  account  to  the  United  States,  if  it  continued 
to  hold  the  monejrs,  was  bound  to  pay  the  legal  rate  of 
interest  thereon. 

The  duty  to  account  actually  arose  before  the  act  of 
1896  was  passed.  United  States  v.  Southern  Padfie  R.  B. 
Co.,  146  U.  S.  670;  United  States  v.  CoUan  Marble  Co.,  146 
U.  S.  616;  Southern  Pacific  R.  B.  Co.  v.  United  States,  168 
U.  S.  1. 

It  is  no  hardship  for  one  who  has  had  the  use  of  money 
owing  to  another  to  be  required  to  pay  interest  thereon 
from  the  time  when  the  payment  should  have  been  made. 
Spalding  v.  Mason,  161  U.  S.  376,  396. 

The  mere  pendency  of  litigation  does  not  suspend  in- 
terest unless  the  money  is  paid  into  court.    Neither  does 
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the  uncertainty  of  the  outcome.  Potter  v.  Gardner ^  5  Pet. 
718,  721. 

If  any  demand  were  necessary,  a  demand  was  made  by 
the  institution  of  suit  No.  184,  in  1891,  Kaufman  v. 
Tredway,  195  U.  S.  271. 

The  90-day  period  mentioned  in  §  4  of  the  act  of  1887 
respects  only  the  duty  of  the  Attorney  General  to  bring 
suit.  The  dates  when  the  tracts  were  finaUy  entered  were 
all  prior  to  March  2,  1896.  It  was  then,  obviously,  that 
the  claims  were  ^'confirmed"  and  the  demands  made. 
Most  of  the  patents  were  also  prior  to  that  dater  though  a 
few  were  subsequent. 

Mb.  Chief  Justice  WmrE  delivered  the  opinion  of  the 
Court.  ' 

The  grant  made  to  the  Southern  Pacific  Railroad  Com- 
pany by  §  23  of  the  act  of  Congress  approved  March  3, 
1871^  .16  Stat.  573,  c.  122,  overlapped  a  prior  grant  made 
to  the  Athmtic  &  Pacific  Railroad  Company  by  the  act 
of  July  27,  1866,  14  Stat.  292,  c.  278.  A  forfeiture  of  the 
latter  grant  by  the  act  of  July  6, 1886, 24  Stat.  123,  c.  637, 
was  construed  by  the  Land  Department  as  causing  the 
lands  within  the  overlap  to  iniu^  to  the  benefit  of  the 
Southern  Pacific  Company  under  its  grant  of  1871.  In 
consequence,  patents  for  a  large  quantity  of  land  in  Cali- 
fornia within  the  ovw lap  were  issued  to  the  Southern 
Pacific  Company. 

The  act  of  Mardi  3,  1887,  24  Stat.  556,  c.  376,  entitled 
'^  An  act  to  provide  for  the  adjustment  of  land  grants  made 
by  Congress  to  aid  in  the  construction  of  railroads,  and 
for  the  forfeiture  of  unearned  lands,  and  for  other  pur- 
poses," among  other  things  provided  for  the  immediate 
adjustment  of  all  railroad  land  grants  made  by  Congress; 
and  upon  the  completion  of  such  adjustment,  if  it  should 
appear  that  lands  had  been,  from  any  cause,  erroneously 
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oertifed  or  patented  by  the  United  States  to  or  for  the  use 
or  b^iefit  of  any  company  clauning  by,  Uirough,  or  under 
grant  from  the  United  States  to  aid  in  the  construction  of 
a  raihoady  it  was  made  the  duty  of  the  Secretary  of  the 
Interior  to  demand  from  such  company  a  relinquishment 
or  reconveyance  to  the  United  States  of  aU  such  lands, 
whether  within  granted  or  indemnity  limits;  and,  if  such 
company  should  n^ect  or  fail  to  so  reconvey  such  lands 
to  the  United  States  within  90  days  after  such  demand,  it 
should  thereupon  be  the  duty  of  the  Attorney  General  to 
commence  and  prosecute  in  the  proper  courts,  the  nec- 
essary proceedings  to  cancel  all  patents,  certificates,  or 
other  evidences  of  title  theretofore  issued  for  such  lands, 
and  to  restore  the  title  thereof  to  the  United  States.  By 
§  4,  citizens  or  persons  who  had  declared  their  intention 
to  become  citizens  and  who  had  purchased  lands  from  the 
railroad  company  in  good  faith,  were  authorized,  on  proof 
of  the  fact  after  the  adjustment  of  the  grant,  to  acquire 
patents  from  the  United  States.  And  it  was  among  other 
things  further  provided  that  after  the  issue  of  patent,  de- 
mand should  be  made  for  payment  by  the  company,  which 
had  disposed  of  such  lands,  of  an  amount  equal  to  the 
government  price  of  similar  lands;  and  in  case  of  neglect 
or  refusal  to  make  payment  within  ninety  days  thereafter, 
the  Attorney  General  was  directed  to  cause  a  suit  or  suits 
to  be  brought  therefor. 

Referring  to  suits  brought  under  this  act  of  1887,  in  an 
opinion  delivered  in  United  States  v.  Southern  Pacific  R. 
Co.,  39  Fed.  Rep.  132,  the  District  Court  said  (p.  137) : 

''  While  in  these  cases  but  a  comparatively  small  amount 
of  land  is  involved,  the  suits,  it  seems  from  a  decision  of 
the  Secretary  of  the  Interior  rendered  June  23, 1888,  and 
reported  in  volume  6  of  the  decisions  of  the  Department 
of  the  Interior,  page  816,  were  instituted  by  the  Govern- 
ment to  test  its  ri^t  to  a  large  amount  of  land  similarly 
situated.    That  decision  was  made  upon  an  application 
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on  the  part  of  the  Southern  Pacific  Railroad  Company 
that  it  be  called  on,  under  the  act  of  Congress  of  March  3, 
1887,  for  a  reconveyance  of  the  lands  which  were  held  by 
the  Land  Department  to  have  been  improperiy  patented 
to  said  company,  so  that  upon  a  refusal  to  reconvey,  suits 
might  be  brought  by  the  Government  to  set  aside  such 
patents,  and  that  no  further  patents  should  be  issued  to 
said  company  for  lands  in  the  limits  of  the  forfeited  grant 
to  the  Atlantic  &  Pacific  Raihroad  Company;  and  also 
that  the  then  subsisting  withdrawal  of  lands  within  the 
primary  grant  limit  of  the  Southern  Pacific  Railroad, 
(branch  line,)  which  are  also  within  the  granted  and  in- 
denmity  limits  of  the  Atlantic  &  Pacific  Railroad,  should 
remain  undisturbed  until  the  ri^ts  of  the  Southern  Pacific 
Company  could  be  determined  by  suits  before  the  courts." 

The  court  then  observed,  in  substance,  that  the  Secre- 
tary of  the  Interior  acted  favorably  upon  the  application 
so  far  as  related  to  the  bringing  of  the  test  suits  and  for 
that  purpose  had  divided  '^  the  lands  covered  by  the  grants 
into  three  classes,  to-wit:  (1)  Lands  within  tiie  common 
primary  limits  of  the  grant  to  the  Atlantic  &  Pacific  Rail- 
road Company  and  of  the  grant  to  the  Southern  Pacific 
Railroad  Company,  (branch  line);  (2)  lands  within  the 
primary  limits  of  the  grant  to  the  Southern  Pacific  Rail- 
road Company,  (branch  line),  and  within  the  indemnity 
limits  of  the  grant  to  the  Atlantic  &  Pacific  Railroad 
Company;  (3)  lands  within  the  indenmity  limits  of  the 
grant  to  the  Southern  Pacific  Railroad  Company,  (branch 
line),  and  within  the  primary  limits  of  the  grant  to  the 
Atlantic  &  Pacific  Railroad  Company." 

The  suitjB  just  referred  to  would  seem  to  have  been 
the  first  of  the  test  smte.  They  were  brought  in  1889  by 
the  United  States  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  California  for  the 
purpose  of  qmeting  the  title  of  the  United  States,  to 
various  tracts  of  land  situate  within  the  overlapping  limits. 
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aggregating  about  5342  acres  and  claimed  by  the  defend- 
ants, viz :  the  Southern  Pacific  Company  and  other  corpora- 
tions and  individuals  asserting  title  under  that  compiany. 
T9ie  first  of  the  cases  involved  lands  within  the  grant  or 
place  limits  and  the  second  lands  within  the  indemnity 
limits.  No  money  recovery  was  prayed,  other  than  costs 
of  suit.  The  cases  were  ultimately  decided  in  this  court 
on  December  12,  1892.  United  States  v.  Southern  Pacific 
Railroad  Company ^  146  U.  S.  570;  United  States  v.  Col- 
ton  Marble  &  Lime  Company,  146  U.  S.  615.  A  third 
suit  was  begun  by  the  United  States  in  1891,  also  to  quiet 
title,  cancel  patents,  etc.,  in  respect  to  lands  within  the 
overlap.  The  Railroad  Company,  and  the  trustees  under 
a  mortgage,  and  also  certain  individuals  and  corporations 
were  made  defendants.  The  land  afifected  by  the  suit 
aggregated  about  700,000  acres — 61,939  acres  of  which 
had  theretofore  been  patented  to  the  Railroad  Company, 
and  applications  were  pending  for  patents  as  to  72,000 
acred.  Although  this  suit  sought  to  quiet  the  title  of 
the  Government  to  lands  claimed  by  nmnerous  individual 
defendants  by  purchase  from  or  contract  with  the  railroad 
company,  the  decree  entered  in  the  Circuit  Court  provided 
that  it  should  not  ''afifect  any  right  which  the  defendants, 
or  any  of  them,  other  than  the  Southern  Pacific  Railroad 
Company,  now  have  or  may  hereafter  acquire  in,  to,  or 
respecting  any  of  the  lands  hereinbefore  described  in 
virtue  of  the  act  of  Congress  entitled  'An  act  to  provide 
for  the  adjustment  of  land  grants  made  by  Congress  to  aid 
in  the  construction  of  railroads,  and  for  the  forfeiture  of  un- 
earned lands,  and  for  other  purposes,'  approved  March  3, 
1887." 

Despite  the  contention  of  the  Railroad  Company  that 
the  decisions  in  the  former  cases  reported  in  146  U.  S., 
settled  merely  the  status  of  the  particular  lands  involved 
in  that  suit,  it  was  held  that  those  decisions  were  conclu- 
sive as  to  all  the  lands  within  the  overlap.  (168  U.  S.  1). 
vou  ccxxvin— 40 
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Therein  also,  in  an  opinion  delivered  on  October  18, 1897, 
after  stating  that  the  Circiiit  Court  should  have  deter- 
mined the  rights  of  the  defendants,  other  than  the  Raihoad 
Company,  in  the  lands  in  dispute,  by  virtue  of  the  act  of 
1887,  it  was  said  (p.  66):  ''The  effect  of  the  decree  is  to 
leave  imdetermined  the  question  whether  the  defendants 
who  claim  under  the  Southern  Pacific  Ridlroad  Company 
are  protected  by  that  act  or  any  other  act  of  Congress." 
And  the  decree  of  afiBrmance  rendered  by  this  court  was 
made  subject  ''to  the  right  of  the  government  to  proceed 
in  the  circuit  court  to  a  final  decree  as  to  those  de- 
fendants.'' 

While  the  last  mentioned  suit  was  pending  in  this  court. 
Congress  passed  an  act,  approved  February  12,  1896,  29 
Stat.  6,  c.  18,  amendatory  of  the  act  of  1887,  wherein  it 
was  further  provided: 

"  That  where  such  piu'chasers,  thdr  heirs  or  assigns,  have 
paid  only  a  portion  of  the  purchase  price  to  the  company, 
which  is  less  than  the  Government  price  of  mnilar  lands, 
they  shall  be  required,  before  the  delivery  of  patent  for 
their  lands,  to  pay  to  the  Grovemment  a  sum  equal  to  the 
difference  between  the  portion  of  the  purchase  price  so 
paid  and  the  Government  price,  and  in  such  case  the 
amount  demanded  from  the  company  shall  be  the  amount 
paid  to  it  by  such  purchaser.'' 

Congress  also,  on  March  2,  1896,  29  Stat.  42,  c.  39, 
passed  another  act  relating  to  the  same  general  subject  as 
the  act  of  March  3,  1887.  The  act  of  1896,  among  other 
things,  provided  for  the  extension  of  time  within  which 
suits  might  be  brought  to  vacate  and  annul  land  patents, 
and  provided  that  no  patent  to  any  lands  held  by  the 
bona  fide  purchaser  should  be  vacated  or  annulled,  but  the 
right  and  title  of  such  purchaser  was  by  the  act  confirmed. 
In  this  connection  it  is  to  be  borne  in  mind  that  the  act 
of  1887  contemplated  that  the  original  erroneous  patents 
or  certifications  should  be  annulled,  and  that  new  patents 
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should  issue  to  bona  fide  purchasers  from  the  raiboad  com- 
pany, which  should  relate  back  to  the  date  ol  the  original 
certification  of  patent. 

On  the  filing  in  the  Circuit  Court  of  the  mandate  of  this 
court  in  the  cause  last  referred  to,  the  United  -States  dis- 
missed fiuther  proceedings  as  to  certain  defendants  other 
than  the  Southern  Pacific  Railroad  Company,  and  the 
trustees  in  the  morl^;age  executed  by  that  company/  re- 
specting certain  tracts  of  land,  and  at  the  same  time  moved 
for  a  fiui;her  decree  against  certain  other  defendants  re- 
specting particular  tracts  of  land  claimed  by  them.  The 
decree  of  the  Circuit  Court  (98  Fed.  Rep.  46),  determined  as 
to  various  defendants  claiming  lands  aggregating  43,315.67 
acres  for  which  no  patents  had  been  issued  by  the  United 
States,  that  they  were  dtusens  of  the  United  States  and 
bona  fide  purchasers  of  the  lands  claimed  by  them  ''and 
entitled  to  make  payments  to  the  United  States,  and 
secure  patents  from  the  United  States  therefor^  upon 
complying  with  the  provisions  of  the  act  of  March  3, 
1887,  in  that  behalf.''  As  to  other  defendants  claiming 
lands  aggregating  9284.39  acres  for  which  patents  had 
been  issued  to  the  railroad  company,  it  was  adjudged  that 
tl^ey  were  bona  fide  purchasers  from  and  under  the  railroad, 
within  the  meaning  of  §  4  of  the  act  of  1887,  and  within 
the  meaning  of  the  act  of  March  2,  1896.  The  title  of 
these  latter  defendants  and  of  their  heirs,  grantees  and 
assigns  to  the  lands  claimed,  was  by  the  decree  confirmed. 
The  Government  appealed  Uie  case  to  the  Circuit  Court  of 
Appeals  upon  the  contention  that  the'  court  erred  in 
adjudging  that  the  defendants  were  bona  fide  purchasers 
within  the  meaning  of  the  acts  of  Congress  of  1887  and 
1896,  and  on  the  affirmance  by  a  decree  of  the  Circuit 
Coiui;  of  Appeals  brought  the  case  to  this  court  where  it 
was  determined  on  January  27,  1902,  by  the  opinion 
reported  in  184  U.  S.  49.  And  the  record  of  the  case  so 
decided,  introduced  into  the  record  before  us  by  stipula- 
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tion,  shows  that  m  that  case  the  Government  not  only 
prayed  confirmation  of  the  titles  of  the  defendants  fomid 
to  be  bona  fide  purchasers  within  the  meaning  of  the  act 
of  March  3,  1887,  but  also  that  the  United  States  "may 
have  judgment  against  the  defendant  railroad  company 
for  the  sum  of  two  dollars  and  fifty  cents  per  acre  for  all 
such  lands,  if  any,  which  this  honorable  court  may  find 
to  be  held  by  the  defendants  here  as  such  bona  fide  pur- 
chasers for  value."  The  decree  did  not  however  provide 
for  a  pecuniary  recovery  and  it  does  not  appear  why  the 
Government  failed  to  seek  a  decree  in  that  respect. . 

On  April  13,  1899,  soon  after  the  decision  reported  in 
168  U.  S.  1,  an  additional  suit  was  commenced  by  the 
United  States  against  the  Southern  Pacific  Company,  in 
regard  to  lands  within  the  overlap,  which  was  ultimately 
decided  by  this  court  on  February  19, 1906,  in  an  opinion 
reported  in  200  U.  S.  341.  The  defendants,  in  addition 
to  the  Railroad  Company  and  the  trustees  under  certain 
mortgages,  were  a  number  of  individuals  sued  as  repre- 
sentatives of  a  class.  The  relief  sought  was  the  confirma- 
tion of  the  titles  of  bona  fide  purchasers,  the  cancellation 
of  the  patents  for  other  lands,  and  the  recovery  of  the 
value  of  the  lands  conveyed  by  the  Railroad  Company 
to  bona  fide  purchasers,  in  accordance  with  the  Adjust- 
ment Acts  of  1887  and  1896.  A  money  recovery  was  had 
at  the  rate  of  $1.25  per  acre,  where  the  Railroad  Company 
realized  that  amount  on  the  sale  by  it,  and  interest  was 
allowed  at  the  rate  of  six  per  cent,  per  annum,  from  the 
date  of  the  decree.  Southern  Pacifix:  R.  Co.  v.  United 
States,  133  Fed.  Rep.  653,  654. 

The  United  States  filed  its  bill  in  this  case  on  January  28, 
1903, — about  one  year  after  the  decision  of  this  court  in 
the  case  reported  in  184  U.  S.  49,— invoking  the  aid  of 
equity  as  stated  in  the  opinion  below,  "on  the  grounds 
of  discovery,  accoimting,  the  establishment  of  a  trust 
and  the  enforcement  of  a  lien."     The  ultimate  relief 
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sought,  however,  was  a  decree  against  the  RaUroad  Com- 
pany, under  the  acts  of  March  3, 1887  and  March  2, 1896, 
tor  the  statutory  price  of  lands  located  within  the  over- 
lap and  described.in  two  exhibits,  A  and  B,  which  had 
been  erroneously  patented  to  the  Railroad  Company  prior 
to  the  passage  of  the  adjustment  act  of  March  3,  1887, 
and  which  had  been  sold  by  the  company  to  purchasers 
whose  titles  had  been  confirmed.  Recovery  of  interest 
was  not  prayed.  Exhibit  A,  embraced  lands  sold  by  the 
Railroad  Company  to  bona  fide  purchasers  who  had  implied 
to  the  Secretary  of  the  Interior,  under  the  provisions  of 
the  adjustment  acts  for  and  had  received  confirmation  of 
their  titles,  to  the  respective  lands  pmrchased  by  them. 
The  lands  embraced  in  Ebdiibit  B  were  all  confinned  by 
the  decree  of  the  case  reported  in  184  U.  S.  49,  the  pur- 
chasers being  parties  defendant  in  that  suit.  Some  1900 
acres  of  the  limds  set  out  in  Exhibit  A  were  the  subject 
of  the  suit  reported  in  146  U.  S.  570,  although  the  pur- 
chasers were  not  joined,  and  the  remaining  lands  in  that 
exhibit  formed  part  of  the  lands  which  were  the  subject 
of  the  suit  reported  in  186  U.  S.  49,  the  purchasers  being 
parties  defendants  in  that  suit.  A  final  decree  was  en- 
tered against  the  company  (157  Fed.  Rep.  96),  for  the 
principal  sum  of  $40,124.30,  together  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annimi  from  March  2, 
1896.  This  decree  was  aflSrmed  by  the  Circuit  Court  of 
Appeals  (186  Fed.  Rep.  737),  whereupon  the  Raihx)ad 
Company  took  this  appeal. 

Presumably  in  view  of  the  deciaon  of  this  coiui;  in  the 
case  reported  in  200  U.  S.  341,  the  only  assignment  of 
error  urged  at  bar  concerns  the  award  of  interest,  the 
main  contention  on  behalf  of  the  Railroad  Company 
being  that  the  statutes  of  1887  and  1896,  correctly  con- 
strued, negative  any  right  to  interest,  and  in  any  event 
the  date  fixed  by  the  court  below  from  which  interest  was 
to  run  was  erroneous. 
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It  may  not  be  doubted  that  testing  the  right  to  recover 
interest  exclusively  by  the  face  of  the  Adjustment  Acts 
such  right  would  not  obtain,  since  those  acts  expTesAj 
provide  for  the  payment  of  a  specified  amount,  the  mini- 
mum statutory  price  of  the  land,  without  any  expressions 
tending  to  support  the  conclusion  that  liability  for  in- 
terest was  contemplated.  On  this  subject,  it  was  said  in 
200U.  S.  atpage353: 

''The  acts  of  Congress  really  inure  to  the  benefit  of  the 
Railroad  Company  and  restrict  the  right  of  the  Govern- 
ment, for  they  provide  that  the  recovery  shall  in  no  case 
be  more  than  the  minimum  Government  price.  In  other 
words,  the  Government  asks  only  its  minimum  price  for 
public  land,  no  matter  what  the  value  of  the  tracts  or  the 
amounts  received  by  the  company  may  be.'' 

But  it  is  imnecessary  to  further  pursue  this  matter, 
since  it  is  conceded  by  the  Government  that  the  right  to 
recover  interest  here  asserted  depends  not  upon  an  express 
liability  imposed  by  the  adjustment  acts  but  upon  general 
principles  of  law  as  applied  to  the  facts  of  the  case.  Pri- 
marily the  argument  causes  the  liability  for  interest  to 
depend  upon  the  fact  that  the  Railroad  Company  received 
from  those  to  whom  it  had  sold  the  lands,  the  price  thereof, 
of  which  moneys  it  has  since  had  the  possession,  and 
therefore  it  should  be  condenmed  to  pay  interest  from  the 
time  the  money  was  received.  As  already  pointed  out, 
however,  this  tiieory  conflicts  with  the  plain  purpose  of 
the  adjustment  acts  whiph  was  simply  to  provide  for  the 
settlement  of  a  situation  which  had  arisen  by  a  common 
mistake,  the  Government  taking  back  the  land  which  had 
been  patented  and  which  the  Railroad  Company  had  not 
conveyed  and  confirming  to  bona  fide  purchasers  the  titles 
to  lands  which  had  been  conveyed  to  them  by  purchase 
from  the  railroad,  the  Government  to  receive  for  such 
lands,  merely  the  minimum  statutory  price,  a  provision 
which  excludes  the  conception  that  it  was  conceived  that 
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a  liability  was  created,  based  upon  an  accounting  between 
the  Government  and  the  railroads  of  benefits  and  profits. 
It  is,  however,  insisted  that  upon  principles  of  equity 
interest  should  be  allowed  for  the  following  reasons: 
a.  In  view  of  the  definite  nature  and  liquidated  character 
of  the  obligation  of  the  railroad  company  to  pay  as  mani- 
fested by  the  terms  of  the  acts  of  1887  and  1896,  and  b,  as 
the  result  of  the  legal  proceedings  taken  by  the  United 
States  to  enforce  liability  under  the  adjustment  acts  and 
the  course  of  judicial  decision  thereon,  all  of  which  we 
have  previously  stated.  The  subjects  are  so  interblended 
that  we  consider  them  together. 

The  interest,  as  we  have  already  stated,  was  allowed 
below,  from  March  2,  1896,  the  date  of  the  last  adjust- 
ment act,  as  to  which  it  is  insisted  in  argument  as  follows: 

"Then,  certainly,  if  not  before,  the  United  States  be- 
came the  equitable  assignee  Tpro  tanto  of  the  purchasers' 
rights  to  recover  what  they  had  paid  to  the  company 
through  an  innocent  mistake;  and  then  certainly,  if  not 
before,  the  company  came  imder  an  equitable  obligation 
to  account  to  the  United  States.  If  it  continued  to  hold 
the  monejrs  beyond  that  time,  it  would  be  only  reasonable 
and  equitable  to  require  it  to  pay  the  legal  rate  of  interest." 

But  as  we  have  pointed  out,  both  the  Adjustment  Acts 
of  1887  and  1896  provided  for  no  recovery  of  interest  and 
in  the  bill  in  the  case  before  us  which  is  expressly  based 
upon  those  acts  there  is  no  prayer  for  interest.  It  cer- 
tainly cannot  be  admitted  on  the  one  hand,  as  has  been 
done,  that  the  act  did  not  provide  for  interest,  and  yet  it 
be  on  the  other  hand  asserted  that  the  act,  intrinsically 
considered,  imposed  the  liability  for  interest  from  the 
date  of  its  passage.  Indeed,  both  the  adjustment  actS;  as 
we  have  already  pointed  out,  were  long  since  treated  by 
this  court  as  contemplating  action  by  the  Govenmient 
to  ascertain  and  fix  the  liability  whi(di  arose  from  their 
enactment. 
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Now  the  history  we  have  given  of  the  various  suits^  con- 
cerning the  lands  within  the  overlap  shows  that  the  case 
reported  in  168  U.  S.  1  and  184  U.  S.  49,  involved  the  ques- 
tion of  who  were  bona  fide  purchasers  of  the  larg^  part  of 
the  lands  the  statutory  price  of  which  is  sought  to  be  ref- 
covered  in  this  suit,  and  that  Uie  United  States  appealed 
the  case  to  this  court,  contesting  the  correctness  of  the 
holding  of  the  courts  below,  as  to  defendants  being  bona 
fide  purch^Lsers^  a  question  whose  decision  was  essential  to 
fix  a  pecuniary  liability  upon  the  company,  which  question 
was  not  and  could  not  have  been  determined  until  the  de- 
cision of  this  coiurt  on  January  27, 1902. 

The  very  foundation  of  the  liability  having  thus  been  in 
litigation  by  the  action  of  the  Government,  there  is  no 
reason  for  holding  that,  until  that  controversy  was  deter- 
mined the  pecuniary  liability  of  the  railroad  company  was 
so  liquidated  as  to  justify  the  awarding  of  interest.  The 
question,  therefore,  is  limited  to  determining  whether  the 
effect  of  the  decree  in  the  case  decided  in  1902,  was  to  so 
fix  the  liability  as  to  justify  the  awarding  of  interest  from 
that  date.  We  think  not,  for  the  following  reason:  In 
the  s^t  which  was  terminated  by  the  decree  entered  in 
1902,  the  Government  asked  that  in  cases  where  the  pur- 
chasers from  the  Railroad  Company  were  found  to  have . 
acted  in  good  faith,  within  the  meaning  of  the  adjustment 
acts,  it  be  decreed  entitled  to  recover  $2.50  per  acre,  in- 
stead of  $1.25  allowed  by  the  adjustment  acts.  While  the 
decree  of  1902  determined  who  were  bona  fide  purchasers, 
contrary  to  the  cont^tion  of  the  Government,  it  did  not 
pretend  to  fix  the  resulting  pecuniary  liability  or  embrace 
aflSrmative  language  conclusively  protecting  against  the 
enlarged  claim  which  the  Government  made  in  the  suit. 
Under  these  circumstances,  we  think  it  cannot  be  said 
that  such  a  conclusive  liquidation  arose  or  was  deemed  by 
the  Government  to  have  arisen  as  to  justify  an  award  of 
interest.    This  conclusion  is  also  fortified  by  the  fact  that 
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when  subsequently,  in  200  U.  S.  the  Government  obtained 
a  decree  for  the  price  of  similar  land  sold  to  hanafide  pur- 
chasers, interest  was  awarded  to  it  only  from  the  date  of 
the  decree  without  apparently  objection  being  made  on 
the  part  of  the  United  States.  This  is  further  fortified 
by  the  fact  that  in  the  bill  in  this  suit,  filed  after  the  deci- 
sion in  1902,  no  demand  was  made  for  interest. 

Looking  comprehensively  at  the  whole  situation,  es- 
pecially the  decision'  rendered  in  1902,  considering  that 
the  withdrawal  by  the  United  States  of  the  previously 
asserted  right  to  greater  compensation  than  the  minimum 
statutory  price,  which  was  a  necessary  consequence  of 
the  filing  of  its  bill  in  this  case,  of  the  averment  of  demand 
which  the  bill  contained  and  the  absence  of  any  objection 
on  the  part  of  the  defendant  company  because  of  pre- 
maturity, we  think  it  is  just  to  say  that  the  liability  for 
interest  upon  the  statutory  price  arose  at  the  date  of  the 
commencement  of  the  suit  and  no  sooner;  and,  therefore, 
that  error  was  committed  both  in  the  trial  court  and  in 
the  Circuit  Court  of  Appeals  in  not  confining  the  com- 
mencement of  the  running  of  interest  to  that  date. 

It  follows  that  the  decree  of  the  Circuit  Coiui^  of  Appeals 
to  the  extent  that  it  affirmed  the  judgment  allowing 
interest  prior  to  January  28,  1903,  be  and  the  same  is 
modified,  and  as  so  modified  is  affirmed  and  the  cause  is 
remanded  to  the  District  Court  with  instructions  to  enter 
a  decree  conformably  to  this  opinion. 

Modified  and  affirmed. 
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MERCHANTS  NATIONAL  BANK  OF  NEW  YORX 
AND  BANQUE  COMMERCIALE  DE  BALE  v. 
SEXTON,  TRUSTEE  IN  BANKRUPTCY  OF  KESS- 
LER&COMPANY. 

APPEAL  FBOM  THE  dBCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND  CIRCUIT* 

No.  287.    Argued  May  2, 1013.— Dedded  May  26,  1013. 

Thk  court  does  not  aasoit  to  the  i^indide  that  one  who  takes  an  aesigiH 
•ment  of  part  of  a  daun  secured  by  a  conunon  fund  can,  in  the  absence 
of  a  special  agreement  or  necessary  implication  arising  from  par- 
ticular circumstances,  acquire  more  than  a  iMX>portional  ri^t  to  the 
common  security  or  the  power  to  exohide  his  assignor  in  the  event  of 
a  defidency  from  participating  therdn  to  the  extent  of  the  portion 
•  retained. 

The  effect  of  bankrupt<^  is  to  so  fix  the  relative  ri^ts  of  the  different 
dasses  of  creditOTS  that  it  is  not  in  the  power  of  any  class  to  set  adde 
or  frustrate  as  against  the  other,  rights  fixed  by  the  adjudication 
in  the  assets  of  the  estate,  and  it  is  the  duty  of  the  trustee  to  con- 
serve and  administer  such  rights. 

A  trustee,  acquiring  by  purchase  with  assets  of  the  gaieral  estate  some 
of  a  series  of  notes  on  all  of  which  the  bankrupt  is  liable  as  endorser 
but  which  are  all  secured  pro  rata  by  a  special  fund  with  other  notes 
of  the  same  series  and  held  by  third  parties,  is  subrogated  by  opera- 
tion of  law,  as  well  as  by  subd.  c  and  /  of  §  67  of  the  BaiJcruptcy 
Act,  to  aU  the  rights  of  the  parties  from  whom  he  purchased  the 
notes  and  is  entitled  to  shajiE)  )#Y»  rate  in  such  special  fimd  as  a  ho^ 
of  such  notes.  '■\*' 

The  effect  of  a  bank  setting  off  against  the  bankrupt's  credit  balance 
a  debt  for  which  it  holds  collaterid  is  to  subrogate  the  trustee  to  aD 
tiie  ri^ts  of  the  bank  in  such  collateral. 

The  facts,  which  mvolve  the  power  of  the  Trustee  in 
Bankruptcy  to  use  the  funds  of  the  estate  on  behalf  of 
the  general  creditors  to  properly  administer  it  and  to 
conserve  their  rights^  and  the  proportions  in  which  the 
Trustee  and  creditors  specially  secured  by  a  special  fund 
shall  share  in  such  fund,  are  stated  in  the  opinion. 
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Mr.  George  Zabriakie  and  Mr.  Henry  0.  Gray  for  appel- 
lants submitted. 

Mr.  Wallace  MacFarlane,  with  whom  Mr.  Samud  J. 
Rosenaohn  was  on  the  brief,  for  appellee. 

Mb.  Chibf  JtJsncB  Wmrs  delivered  the  opinion  of  the 
court. 

In  July,  1904,  Eessler  &  Company,  bankers,  contracted 
to  give  the  R.  B.  McLea  Company,  engaged  in  business 
as  importers  and  jobbers  of  dry  goods,  a  line  of  credit  up 
to  $50,000  and  in  addition  to  advance  money  on  the  in- 
voice price  of  goods  imported  and  for  the  purpose  of  pay- 
ing the  duties  thereon.  The  advances,  it  was  agreed, 
should  be  evidenced  by  negotiable  notes  of  the  company 
in  such  amounts  and  to  be  fiimished  at  such  times  as 
desired  by  Eessler  &  Company.  It  was  also  agreed  that 
the  company  would  hold  its  stock  in  trade  as  a  security 
for  all  the  advances  to  be  made  with  interest  charges  and 
commissions,  and  that  the  company,  when  required  to  do 
so,  would  execute  any  assignments  or  deeds  reasonably 
necessary  to  the  accomplishment  of  the  purpose  in  view. 
It  was  moreover  agreed  that  all  sales  of  merchandise  made 
by  the  company  should  be  subject  to  approval  by  Eessler 
&  Company,  and  when  approved,  Eessler  &  Company 
would  guarantee  the  amoimt  and  that  the  account  sales 
should  be  transferred  to  them  as  security,  the  accounts, 
when  collected,  to  be  applied  to  the  extinction  of  the  debt. 
On  October  30, 1907,  Eessler  &  Company  made  a  general 
assignment  and  were  adjudicated  bankrupts  on  Novem- 
ber 6  following,  when  Lawrence  E.  Sexton  was  designated 
as  receiver  and  was  appointed  trustee  on  December  30.  In 
the  nearly  three  and  one-half  years  which  elapsed  be-^ 
tween  the  agreement  of  July,  1904,  and  the  adjudication 
in  bankruptcy,  in  1907,  E^er  &  Company  advanced  a 
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large  amount  of  money  to  the  company,  and  at  the  date 
of  the  bankruptcy  there  were  outstanding  notes  to  the 
amount  of  $96,000  given  by  the  company  under  the  agree- 
ment. Only  one  note  for  $7,000  was  then  held  by  Kessler 
&  Company,  the  other  notes  having  been  used  by  the  firm 
in  the  coiu^  of  its  business  as  collateral  security  for 
money  by  it  borrowed,  as  follows:  li^th  the  Merchants 
Bank  of  New  York  City,  notes  for  $30,000;  with  the  Bank 
Commerciale  de  Bale,  notes  for  $15,000;  with  the  National 
City  Bwik  of  New  York  City,  notes  for  $39,000,  and  a 
note  for  $5,000  with  Kessler  &  Company,  Limited, 
Manchester/  England. 

It  is  not  disputed  that  at  the  time  Kessler  &  Company 
delivered  the  notes  as  collateral  or  when  the  arrange- 
ments were  made  for  obtaining  the  credit  to  secure  which 
the  collaterals  were  given,  the  nature  and  character  of 
the  contract  with  the  company  was  as  stated  and  it  is 
not  controverted  that  as  the  result  of  these  statements 
and  the  delivery  of  the  collateral  notes,  holders  of  the 
notes  became  entitled  to  participate  in  the  security.  After 
the  appointment  of  the  receiver  pending  a  rule  taken  by 
him  against  the  company  for  the  purpose  of  asserting 
his  rights  to  the  accoimts  and  stock  of  merchandise  seciu*- 
ing  the  notes,  an  agreement  was  made  between  the  re- 
ceiver and  the  company  which  was  sanctioned  by  the  court 
and  put  in  the  form  of  an  order  in  substance  providing 
as  follows:  First,  directing  the  receiver  to  collect  any 
unpaid  accoimt  sales  of  the  company  assigned  under  the 
contract  of  1904  to  iKessler  &  Company  and  forbidding 
the  company  from  interfering  with  the  discharge  by  the 
receiver  of  this  duty;  second,  directing  the  company 
to  pay  over  to  the  receiver  the  proceeds  of  any  assigned 
account  sale  which  had  been  collected  by  the  company 
after  the  service  upon  them  of  the  rule  to  show  cause  on 
November  16, 1907;  and  third,  providing  that  an  inventory 
be  t^en  by  the  receiver  ^nd  the  company,  of  all  merchan- 
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dise  purchased  ''during  the  life  of  the  contract''  between 
the  company  and  Kessler  &  Company,  the  poesession  of 
which  was  in  controversy  between  Uie  parties,  without 
prejudice  to  the  right  of  the  trustee  when  appointed  to 
enforce  any  claims  as  such  trustee  arising  from  sales  or 
deliveries  of  merchandise  by  the  McLea  Company  prior 
to  November  16, 1907.  The  McLea  Company  was  author- 
ised to  deliver  any  of  the  inventoried  m^chandise  in 
fulfillment  of  orders  theretofore  received  and  to  make 
further  sales  and  deliver  goods  so  sold,  all  however  with 
the  approval  of  the  receiver.  Provision  was  made  for 
the  deposit  by  the  receiver  of  the  proceeds  of  the  accounts 
and  by  the  McLea  Company  of  the  proceeds  of  the  mer- 
chandise, to  await  further  action,  it  being  spedaUy  de- 
clared that  the  making  of  the  order  was  without  preju- 
dice to  any  of  the  rights  of  the  McLea  Company  as  against 
Kessler  &  Company,  the  receiver  or  trustee  in  bankruptcy 
when  appointed,  and  that  the. consent  of  the  McL^ 
Company  to  the  order  should  not  be  construed  as  an  ad- 
mission against  its  interests  or  waiver  of  its  rights.  The 
trustee  realized  from  the  accounts  a  sum  slightly  in  excess 
of  $32,000,  and  the  McLea  Company,  acting  under  the 
agreement  approved  by  the  court  reidized  from  the  stock 
of  goods  a  sum  slightly  in  excess  of  $12,000,  making  about 
$44,000  held  as  security  under  the  contract  of  1904  for 
the  payment  of  the  McLea  notes.  The  Merchants  Bank 
and  the  Commercial  Bank  of  Bale  by  proceedings  not 
necessary  to  state,  acquired  for  a  small  price,  which  was 
credited  on  the  debt  due  them  by  Kessler  &  Company, 
the  collateral  notes  of  the  McLea  Company.  On  some  or 
all  of  these  notes,  judgments  were  obtained  and  execution 
issued  or  threatened  to  be  issued  against  the  stock  of  the 
McLea  Company.  That  company  and  the  two  banks 
thereupon  entered  into  an  agreement  by  which  the  stock 
of  merchandise  was  assigned  to  a  named  trustee  with 
the  duty,  as  the  stock  was  realized  on^  to  turn  over  the 
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proceeds  for  the  purpose  of  paying  the  two  banks.  As 
this  agreement  was  made  after  the  rule  to  show  cause, 
issued  on  behalf  of  the  receiver  and  the  order  of  the  court 
consequent  thereon,  it  was  esqiressly  provided  in  the 
agreement  that  it  was  not  intended  to  violate  the  order 
of  the  courti*  tmt  that  it  was  subject  to  the  approval  oi 
the  court. 

At  the  time  of  the  adjudication  in  bankruptcy,  Eessler 
&  Company  had  a  deposit  account  in  the  National  City 
Bajok  to' which  there  was  a  credit  balance  of  127,000.  Al- 
though it  is  not  controverted  that  the  bank  held  as  collat- 
eral the  McLea  notes  to  the  amount  of  $39,000,  there  is  a 
contention  as  to  the  adequacy  of  the  proof,  showing  tike 
amoimts  due  that  bank,  bade  of  which  the  notes  were 
held  as  collateral.  We  content  ourselves,  however,  on 
this  subject  with  saying  that  we  think  it  is  not  subject  to 
be  controverted  on  the  record  that  the  National  City 
Bank  had  a  claim  for  S39,000  and  that  it  set  off  the  de- 
posit of  $27,000  against  this  claun  of  $39,000  and  that  the 
trustee,  in  order  to  protect  the  bankrupt  estate,  paid  the 
additional  $12,000  and  received  from  the  National  City 
Bank  the  $39,000,  of  McLea  collateral  notes,  along  with 
some  other  collaterals,  the  nature  and  amount  of  which 
is  not  disclosed. 

The  Merchants  Bank  and  the  Commercial  Bank  of 
Bale,  having  made  a  claim  to  a  special  right  to  the  pro- 
ceeds of  the  stock  of  merchandise,  concerning  which  they 
had  made  the  agreement  above  stated  with  the  McL^ 
Company,  their  claim  was  referred  for  consideration,  to  a 
specisd  master.  The  receiver,  the  two  banks,  and  Kesder 
&  Company,  Limited,  of  Manchester,  being  before  the 
master,  an  agreement  was  entered  into  by  which  it  came 
to  pass  that  the  master  was  called  upon  to  consider  and 
determine  upon  the  facts,  as  we  have  stated  them,  the 
special  rights  of  the  parties  in  and  to  the  fimd  dmved 
from  the  stock  of  merchandise  of  the  McLea  Company 
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and  the  amount  which  had  been  collected  from  the  account 
sales  of  merchandise. 

Prior  to  the  arising  of  the  controversy  now  before  us,  it 
eeems  that  a  somewhat  similar  contest  had  arisen  in  the 
Kessler  &  Company  bankruptcyi  and  had  been  decided 
by  the  District  Court.  The  facts  in  such  prior  case  were 
these:  Kessler  &  Company  had  made  an  agreement  with 
the  firm  of  Milne,  Tumbull  &  Company,  to  give  financial 
assistance  and  take  charge  of  the  collection  of  account 
sales,  etc.,  upon  terms  and  conditions  substantially  like 
those  embraced  in  the  contract  with  the  McLea  Company 
which  is  now  under  consideration.  Under  that  contract, 
Kessler  &  Company  had  received  notes,  had  transferred 
some  of  the  notes  as  collateral  to  the  Merchants  National 
Bank,  and  to  Kessler  &  Company,  Limited,  of  Manchester 
and  had  retained  the  remainder.  Under  these  circum- 
stances the  question  which  arose  was,  how  should  a  sum 
of  money  derived  from  the  account  sales  or  stock  of  Milne, 
Tumbull  &  Company,  which  was  a  security  for  the  out- 
standing notes,  be  distributed  among  the  holders  of  the 
notes;  Uiat  is,  it  being  insufficient  to  pay  all  the  notes, 
should  it  be  ratably  applied,  or  was  Kessler  &  Company 
as  assignor  to  be  excluded  from  the  distribution  until  the 
assignees  had  been  paid?  Considering  that  the  question 
was  open  and  not  settled,  imder  the  local  law  of  New  York, 
the  court  came  to  determine  it  by  its  appreciation  of 
principles  of  general  law  and  held  that  as  Kessler  &  Com- 
pany, as  transferror,  occupied  a  trust  relation,  that  firm 
could  not  be  allowed  to  violate  its  trust  by  diminishing 
the  security  which  otherwise  would  be  attributable  to  the 
transferred  notes.  Considering  the  relation  of  the  trans- 
ferees between  themselves,  it  was  decided  that  although 
the  act  of  Kessler  &  Company,  after  having  transferred 
soine  of  the  notes,  in  transferring  others,  was  a  breach  of 
trust,  the  second  transferee  was  imaffected  thereby  and 
therefore  the  fund  was  subject  to  be  distributed  between 
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the  two  transferees  yro  rata  to  the  exclusion  of  Eessler  & 
Company,  or  its  trustee.    The  coiirt  said: 

''It  seems  to  me  that  that  is  exactly  the  situation  here: 
Kessler  was  solely  entitled  to  receive  the  proceeds  of  the 
accoimts  payable  pledged  by  Milne,  and  he  so  remained 
down  to  the  time  of  these  bankruptcies.  These  accoimts 
were,  to  be  sure,  security  for  all  the  notes  that  Kessler 
had,  but  when  he  assigned  some  of  the  notes  he  became 
a  trustee  for  his  assignee  to  the  extent  of  the  face  value  of 
the  notes  in  qu^tion. 

''It  can  hardly  need  authority  to  show  that  in  a  court 
of  equity  the  cestui  que  trust  is  actually  seized  of  the  trust 
property;  he  may  alien  it,  and  any  legal  conveyance  by 
him  will  have  tiie  same  operation  in  equity  upon  the 
trust  as  it  would  have  had  at  law  upon  a  legal  estate. 
CroxaU  v.  Shererd,  6  Wall.  281, 18  L.  Ed.  672. 

"It  can  make  no  difference  that  a  holder  of  collateral 
seeming  several  notes  assigns  them  successively  and 
thereby  diminishes  the  value  of  each  note  in  the  event  of 
deficiency.  Es^ch  cestui  gue  trust  takes  inB  chances  of  that, 
but  if  (in  this  case)  Kessler  became  a  trustee  for  the  bank 
by  the  act  of  assignment,  no  act  of  his,  nor  any  change  in 
his  circumstances  can  change  his  relation  to  the  cestui 
que  trust  he  himself  created.  To  the  extent  of  his  ability 
he  is  at  all  times  bound  to  acooimt  for  the  trust  he  had 
himself  created,  and  that  duty  has  by  operation  of  law 
descended  to  his  trustee  in  bankruptcy." 

In  the  light  of  this  ruling  in  the  previous  case,  the  spe- 
cial master,  in  deciding  this  controversy  concluded  that 
the  receiver  of  Kessler  &  Company  as  assignor  was  not  en- 
titled, as  to  the  $7,000  or  the  $39,000  of  McLea  notes 
which  he  h^ld,  to  participate  in  the  distribution  and  there- 
fore the  fund  should  be  ratably  distributed  between  the 
Merchants  Bank,  the  Bank  of  Bale  and  Kessler  &  Com- 
pany of  Manchester.  Under  this  view  the  master  con- 
cluded that  it  was  unnecessary  to  consider  the  claim  made 
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by  the  two  banks  that  because  of  the  agreement  with  the 
McLea  Company  subsequent  to  the  bankruptcy  they 
were  exclusively  entitled  to  the  proceeds  of  the  stock  of 
merchandise. 

When  the  District  Court  came  to  consider  a  motion  to 
confirm  the  report,  its  previous  decision  in  the  Milne, 
Tumbull  &  Company  case  was  pending  undetermined 
on  appeal  in  the  Circuit  Coiurt  of  Appeals.  While  adher- 
ing to  the  ruling  made  in  that  case,  it  was  nevertheless 
decided  that  the  master  had  erred  in  considering  that 
case  as  decisive  of  the  right  of  the  trustee  as  the  holder  of 
the  $39,000  of  collateral  notes,  to  participate  in  the  se- 
curity to  the  extent  that  the  general  fimds  of  the  bank- 
rupt estate  had  discharged  the  principal  debt  of  the  Na- 
tional City  Bank,  on  tlie  ground  that  to  the  extent  of 
such  payment,  the  trustee,  as  the  representative  of  the 
general  creditors,  was,  by  operation  of  law  subrogated 
to  the  rights  of  the  ha^ak.  In  addition  to  this  general 
right  of  subrogation,  it  was  held  that  the  right  of  the 
trustee  to  participate  to  the  extent  stated  was  secured 
by  the  provisions  of  subdivisions  c  and  f  of  section  67 
of  the  Bankruptcy  Act.  Disposing  of  the  right  asserted 
against  the  proceeds  of  the  stock  of  merchandise,  it  was 
decided  that  whatever  might  have  been  the  infirmity, 
for  want  of  delivery,  if  any,  of  the  agreement  constitut- 
ing the  stock  as  a  security  it  was  too  late  to  raise  such 
question  on  behalf  of  the  Merchants  Bank  and  the  Bank 
of  Bale,  after  the  trustee  had  virtually,  as  a  result  of  the 
agreement,  sanctioned  by  an  order  of  the  court,  taken 
possession  of  the  stock  for  the  purpose  of  carrying  out 
the  agreement.  Thereafter,  the  ruling  made  in  the  Milne, 
Tumbull  &  Company  case  was  aflSrmed  by  the  Circuit 
Court  of  Appeals  upon  substantially  the  reasoning  which 
controlled  the  court  below  (In  re  Mihie,  185  Fed.  Rep. 
244)  and  that  court,  in  affirming  the  action  of  the  trial 
court  taken  in  this  ease,  also  approved  and  adopted  the 
VOL.  ccxxviii— 41 
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reasoning  which  caused  the  trial  court  to  permit  the 
trustee  to  participate,  to  the  extent  stated,  in  the -fund 
held  by  him  as  security  for  the  payment  of  the  collateral 
notes.  The  court  however,  while  referring  to  the  ri^t 
asserted  by  the  Merchants  Bank  and  the  Bank  of  Bale, 
to  exclusively  participate  on  special  grounds  in  the  pro- 
ceeds of  the  stock,  made  no  ruling  on  the  -subject;  and 
error  with  reference  to  that  matter,  as  well  as  with  regard 
to  the  ruling,  permitting  tht  trustee  to  participate  to  the 
extent  allowed  in  the  funds  securing  the  collateral  notes,  are 
the  subjects  which  we  are  called  upon  to  consider  on  this 
appeal  taken  by  the  Merchants  Bank  and  the  Bank  of  Bale. 
Although  it  be  conceded  for  the  sake  of  argument  that 
the  power  conferred  upon  Kessler  &  Company  to  control 
the  sales  of  merchandise,  did  not  operate  to  take  this  case 
out  of  the  rule  as  to  delivery,  which  was  upheld  in  the 
cases  relied  upon,  we  nevertheless  put  out  of  view  the 
contention  of  the  two  banks,  concerning  their  particular 
right  to  the  merchandise  fimd,  for  the  following  reasons: 
a,  because  we  think  the  trial  court  was  clearly  right  in 
holding  that  after  the  trustee  had  virtually  exerted,  imder 
the  sanction  of  the  coxut,  with  the  assent  of  the  McLea 
Company,  the  power  to  take  legal  possession  of  the  stock, 
it  was  too  late  for  the  two  banks  as  a  result  of  an  agree- 
ment with  the  McLea  Company,  thereafter  made,  to 
raise  the  question  of  whether  the  original  agreement  as 
to  the  stock  between  Kessler  and  the  McLea  Company 
was  ineffective  to  operate  a  lien  as  to  creditors  because 
of  the  want  of  delivery;  6,  as  the  two  banks  were  seeking 
to  enforce  the  contract  and  the  lien  Rising  therefrom, 
so  far  as  the  avails  of  the  accoimt  sales  were  concerned, 
we  do  not  think  they  could  be  heard  to  disintegrate  the 
contract  by  enforcing  rights  given  xmder  one  provision 
and  repudiating  another  provision,  the  two  being  under 
the  contract  indissolubly  associated,  the  one  being  the 
complement  of  the  other. 
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Underlying  the  question  of  the  right  of  the  trustee 
to  participate  to  the  extent  of  the  general  estate  absorbed 
in  acquiring  the  139,000  of  collateral  notes  in  the  fund 
securing  all  such  notes  is  the  ruling  made  by  the  court 
below  in  In  reMUne,  supra.  As,  however,  no  appeal 
was  taken  in  the  Milne  Case  and  the  trustee  has  not  here 
appealed  and  it  is  possible  to  dicfpose  of  the  case  upon  the 
grotmds  upon  which  it  was  rested  below,  without  reexamin- 
ing the  broader  and  more  f imdamental  ruling  involved  in 
In  re  Milne,  we  shall  confine  our  attention  to  the  narrower 
question  here  arising.  In  doing  so,  however,  in  view  of 
the  importance  of  the  subject  and  of  its  far-reaching  effect, 
we  do  not  desire,  even  by  implication,  to  be  imderstood 
as  giving  our  assent  to  the  principle  that  one  who  takes 
an  assignment  of  part  of  a  claim  seciu^ed  by  a  mortgage  or 
other  lien  upon  a  conunon  fimd,  thereby,  in  the  absence 
of  special  agreement  or  necessary  implication  arising 
from  particular  circumst^ces,  acquires  anything  more 
than  a  proportional  right  to  the  conmion  security,  or  the 
power  to  exclude  his  assignor  in  the  event  of  a  deficiency, 
from  participating  in  such  fxmd  to  the  extent  of  the 
portions  of  the  claim  held  by  him.  Moreover,  for  the 
same  reason  which  causes  us  to  make  the  reservation 
just  stated,  we  also  desire  to  expressly  exclude  any  in- 
ference that  our  opinion  is  that  imder  the  contract  here 
involved,  and  the  facts  here  disclosed,  there  was  either  an 
express  agreement  or  anything  justifying  an  implication 
which  would  take  the  case  out  of  the  rule  of  proportional 
distribution,  if  that  rule  were  otherwise  applicable. 

By  the  effect  of  the  bankruptcy,  the  rights  of  the  parties 
became  fixed.  The  collateral  note  holders  had  a  fimd 
specially  applicable  to  the  payment  of  their  debt,  and 
the  general  (creditors  had  the  general  fimd  to  which  alone 
they  could  look  for  the  discharge  of  what  was  due  them. 
It  was  in  the  power  of  neither  class  to  set  aside  or  frustrate 
as  against  the  other  the  rights  fixed  by  the  adjudication 
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and  which  it  was  the  duty  of  the  trustee  to  conserve  and 
administer.  The  fund  on  deposit  to  the  credit  of  the 
general  estate  was  an  asset  of  that  estate.  True,  it  was 
subject  to  be  set  off,  that  is,  compensated,  by  the  debt 
due  to  the  National  City  Bank.  But  the  exercise  by  that 
bank  of  the  right  of  set-off  did  not  change  the  character 
of  the  two  funds  and  could  not  confer  upon  the  National 
City  Bank  the  power  to  pay  its  debt  out  of  the  general 
f imd  and  thereby  diminish  the  general  estate  and  increase 
the  share  of  the  security  fund  distributable  among  those 
entitled  to  participate  in  that  fimd.  The  impossibility, 
l^ajly,  of  bringing  this  result  about,  at  once  demonstrates 
the  application  to  the  situation  of  the  elementary  principle 
of  legal  subrogation  which  for  the  protection  of  the 
general  fund  gives  to  that  fund  and  to  its  representative, 
the  trustee,  the  right  to  exercise  against  the  special  fund, 
recourse  to  the  extent  necessary  to  prevent  the  inequality 
and  destruction  of  right  which  otherwise  would  result. 
To  suppose  that  that  principle  here  finds  no  application, 
because  Kessler  &  Company  itself,  the  bankrupt,  if  it  had 
held  the  collateral  notes  could  not  enforce  them  under  the 
principle  decided  in  In  re  Milne  vb.  sup.^  as  lucidly  pointed 
out  by  the  coiut  below,  is  but  to  dL^^ard  the  situation 
resulting  from  the  adjudication  in  bankruptcy  and  to 
destroy  the  equality  of  distribution,  which  it  was  the 
purpose  of  that  act  to  secure.  Nothing  coidd  more  clearly 
demonstrate  this  conclusion,  than  a  consideration  of  the  re- 
sult to  be  brought  about  by  taking  the  opposite  view,  since 
if  that  is  done,  the  situation  existing  at  the  time  of  the 
adjudication  woidd  be  seriously  changed,  the  rights  of  the 
general  creditors  would  be  lost,  and  those  of  the  secured 
creditors  would  be  greatly  enli^ed.  But  resort  to  the 
principle  of  legal  subrogation  is  not  here  necessary,  as 
the  subject  is  fully  covered  by  subdivisions  c  and  f  of 
§  67  of  the  bankruptcy  act,  especially  as  elucidated  by 
First  National  Bank  v.  Staake,  202  U,  3.  141.    Moreover, 
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even  though  it  be  admitted  that  there  would  be  a  possi- 
bility if  the  text  were  narrowly  considered,  to  take  this  case 
out  of  the  operation  of  the  section,  its  obvious  spirit  and 
intent,  as  illustrated  and  made  cogent  by  the  entire  text 
of  the  act,  by  the  purpose  which  it  was  intended  to  sub- 
serve, the  distinction  between  secured  and  unsecured 
creditors  which  it  draws,  all  conclusively  demonstrate 
the  correctness  of  the  principle  which  the  court  below 
applied,  and  by  which  it  held  this  case  was  not  controlled 
by  the  doctrine  by  it  announced  in  In  re  MUne. 


WILLIAM  CRAMP  &  SONS  SHIP  &  ENGINE  BUILD- 
ING COMPANY  V.  INTERNATIONAL  CURTISS 
MARINE  TURBINE  COMPANY. 

WirmON    FOB    CEBTIOBABI    TO    THB    CIRCUIT    COUBT    OF 
APPBALS  FOB  THB  TUUCD  CIBCX7IT. 

Na  1032.    Petition  for  writ  of  certiorari  submitted  April  14,  1913.— 
Decided  May  26,  1913. 

This  court  does  not  sanction  the  piooedure  of  the  trial  court  in  virtually 
declining  to  examine  the  merits  of  the  case  and  entering  a  pro  forma 
decree  for  the  sake  of  expediting  the  hearing  of  the  case  on  appeal, 
even  though  the  court  were  actuated  in  so  doing  by  a  sense  of  public 
duty. 

Under  §  120  of  the  Judicial  Code,  which  is  a  reSnactment  of  a  provision 
to  the  same  effcet  in  the  act  of  March  3, 1891,  a  judge  who  has  heard 
the  case  in  the  first  instance  may  not  sit  in  the  Circuit  Court  of  Ap- 
peals for  the  purpose  of  reviewing  his  own  action,  even  though  in 
the  court  below  he  merely  entered  a  decree  pro  forma  without  ex- 
pressing any  opinion  on  the  merits  and  no  objection  was  raised  by 
either  party  to  his  sitting  in  the  Circuit  Court  of  Appeals. 

The  trial  and  disposition  of  a  case  by  a  court  organized  in  violation  of 
a  direct  provision  of  statute  is  such  a  grave  error  and  involves  con- 
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cdderations  of  such  public  importance  as  make  it  the  duty  of  this 
court  to  allow  a  writ  of  certiorari  without  considering  the  m^its. 
Where  it  is  manifest  on  the  petition  for  certiorari  that  the  judgment 
sought  to  be  reviewed  was  rendered  by  a  court  not  properiy  oi^tfi- 
■ized,  this  court  need  proceed  no  further;  in  such  a  case  the  writ  of 
certiorari  may  be  granted,  the  petition  stand  ajs  a  return  to  the  writ^ 
the  judgment  reversed  and  the  cause  remanded. 

The  facts,  which  mvolve  the  construction  of  §  120  of 
the  Judicial  Code  prohibiting  the  judge  passing  on  the 
cause  in  the  first  instance  from  sitting  in  the  Circuit  Court 
of  Appeals,  and  the  procediu^  of  this  court  in  regard  to  a 
case  here  on  petition  for  certiorari  in  which  such  a  condition 
exists,  are  stated  in  the  opinion. 

Mr.  James  R.  Sheffield^  Mr.  Clifton  V.  Edwards  and  Mr. 
Samuel  Dickson  for  the  petitioner. 

Mr.  Frederick  P.  Fish  and  Mr.  R.  N.  Dyer  for  the  re- 
spondents. 

Mr.  Chief  Justice  WmrB  delivered  the  opinion  of 
the  court. 

The  Curtiss  Marine  Turbine  Companies,  the  respond- 
ents, as  the  owners  of  several  United  States  letters  patent, 
sued  the  Cramp  &  Sons  Ship  and  Engine  Building  Com- 
pany, the  petitioner,  for  infringement,  because  that  com- 
pany had  contracted  with  the  Navy  Department  to  build 
certain  torpedo  boat  destroyers  to  be  propelled  by  turbine 
engines,  which  were  to  be  constructed  by  the  Cramp  Com- 
pany in  accordance  with  specifications  which,  it  was  al- 
leged, would  cause  the  engines  when  built  in  accordance 
with  the  contract,  to  infringe  the  patents  sued  upon. 

The  Cramp  Company  questioned  the  jurisdiction  of  the 
court  on  the  ground  that  as  it  had  made  or  proposed  to 
make  no  engines  which  could  imder  any  possible  view  be 
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an  infringement  of  the  patents  sued  on,  except  the  engines 
which  it  was  engaged  in  making  for  the  United  States,  fdr 
use  in  its  war  vessels,  there  was  no  right  to  an  injimction 
and  therefore  no  jurisdiction  in  equity.  Defenses  as  to 
the  merits  of  the  cause  were  also  set  up  challenging  the 
novelty  of  the  mattera  covered  by  the  patents  sued  upon 
and  denying  in  any  event  that  the  engines  to  be  built  im- 
der  the  contracts  would  infringe  the  patents  relied  upon. 
When  the  case  was  ripe  for  hearing,  on  February  1,  1911, 
it  was  argued  and  taken  under  advisement  by  the  court. 
On  April  10,  the  court  announced  the  following  memo- 
randum opinion: 

''Since  the  argument  of  this  case  the  current  business  of 
the  court  has  engaged  my  time  so  fully  that  I  have  not 
been  able  to  consider  it.  If  it  is  to  receive  the  study  it  re- 
quires, at  least  two  or  three  weeks'  continuous  attention 
would  be  necessary.  Other  matters  also,  to  which  I  need 
not  refer  more  particularly,  have  concurred  to  prevent 
me  from  taking  it  up,  and  I  have  therefore  decided  to  enter 
a  pro  forma  decree,  in  order  to  send  the  controversy  to  the 
Court  of  Appeals  as  speedily  as  possible.  I  wish  to  add 
with  emphasis  that  the  decree  now  to  be  entered  in  favor  of 
the  defendants  is  not  to  be  construed  as  affording  the 
slightest  intimation  of  my  opinion  concerning  the  merits. 
I  have  formed  no  opinion  whatever  on  that  subject;  but, 
as  the  unusual  importance  of  the  suit  will  certainly  carry 
it  to  the  appellate  courts,  I  feel  justified  imder  the  cir- 
cumstances in  making  a  purely  formal  disposition  of  the 
matter  in  its  present  stage. 

''The  clerk  is  directed  to  enter  a  decree  dismissing  the 
bill.  For  the  present,  no  order  concerning  costs  will  be 
made  in  this  court/' 

A  pro  forma  decree  was  entered  against  the  complainants 
dismissing  the  bill.  The  case  having  been  taken  to  the 
Circuit  Court  of  Appeals,  that  court  f  oimd  that  one  of  the 
patents  sued  upon  was  valid  and  had  been  infringed.   The 
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decree  of  the  District  Court  was  therefore  reversed  and  the 
case  was  remanded  with  directions  to  enter  a  decree  for 
damages  but  without  allowing  an  injimction.  For  the 
purpose  of  hearing  and  disposing  of  the  case,  the  Court  of 
Appeals  was  composed  of  two  circuit  judges  and  of  the 
district  judge  who  had  heard  the  case  below,  had  an- 
nounced the  memorandum  opinion  and  had  entered  the 
pro  forma  decree  of  dismissal.  In  disposing  of  the  case 
the  court,  referring  to  the  action  of  the  trial  court  in  en- 
tering the  TpTo  forma  decree,  said: 

''In  order  to  secure  an  early  hearing  by  a  full  bench  of 
this  coxut  and  with  its  consent  a  formal  decree  was  entered 
by  stipulation.  On  appeal  the  cause  is  now  really  heard 
at  first  instance,  and  finally  by  this  court." 

On  the  refusal  by  the  court  below,  of  an  application  to 
rehear,  the  application  for  certiorari,  which  we  are  now 
considering,  was  made.  It  is  based  upon  the  following 
grounds  which  it  is  insisted  involve  considerations  apart 
from  questions  of  mere  error,  of  so  grave  a  character  and 
of  such  general  importance  as  to  justify  the  allowance 
of  the  writ  of  certiorari  for  their  correction.  First,  the 
action  of  the  trial  court  in  failing  to  examine  and  pass  upon 
the  case,  and  in  entering  a  merely  jyro  forma  decree  as  a 
means  of  expediting  the  ultimate  and  final  decision  of  the 
cause  in  the  Circuit  Court  of  Appeals.  Second,  the  par- 
ticipation by  the  District  Judge  who  had  heard  the  case 
below  and  had  entered  the  decree  which  was  under  review 
in  the  hearing  and  decision  of  the  case  in  the  Circuit  Court 
of  Appeals.  Third,  the  public  consideration  which  the 
decision  of  the  cause  involves  as  demonstrated  by  the  fact 
that  the  only  act  of  infringement  relied  upon,  consisted 
in  the  execution  by  the  defendants  of  a  contract  with  the 
Government  for  the  construction  of  vessels  of  war. 

As  to  the  first  groimd,  however  much  we  may  appreciate 
the  sense  of  public  duty  which  led  the  trial  court  virtually 
to  decline  to  examine  the  merits  of  the  case  and  enter  HbA 
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pro  forma  decree  so  that  no  time  might  be  lost  in  taking 
the  case  to  the  Circuit  Court  of  Appeals,  we  do  not  wish 
to  be  tmderstood  as  giving  our  sanction  to  such  procedure. 
Although  we  say  this,  we  nevertheless  think  the  conten- 
tion which  is  based  upon  the  action  of  the  court,  in  this 
respect,  is  without  merit,  first,  because  no  objection  seems 
to  have  been  made  concerning  the  matter  in  the  trial 
eourt,  and  none,  it  also  seems,  was  raised  on  the  hearing 
in  the  Circuit  Court  of  Appeals.  Indeed,  that  court,  as 
we  have  pointed  out,  considered  that  the  action  of  the 
trial  court  was  the  result  of  a  stipulation  between  the 
parties.  While  it  is  true  the  accuracy  of  this  conception 
of  the  situation  is  questioned  in  the  brief  filed  on  this 
hearing,  by  the  petitioners,  it  is  not  suggested  that  any 
objection  was  made  in  the  trial  court  to  the  entry  of  a 
merely  pro  forma  decree  or  that  any  error  was  predicated 
upon  such  action  when  the  case  was  heard  in  the  Circuit 
Court  of  Appeals. 

The  second  proposition  is  of  graver  moment  because  of 
the  proviso  to  §  120,  of  the  Judicial  Code,  saying  ''that 
no  judge  before  whom  a  cause  or  question  may  have 
been  tried  or  heard  in  a  district  court,  or  existing  circuit 
coiirt,  shall  sit  on  the  trial  or  hearing  of  such  cause  or 
question  in  the  Circuit  Coiirt  of  Appeals.'^  This  provision 
is  but  a  reSnactment  of  a  prohibition  foimd  in  the  Judi- 
ciary Act  of  March  3, 1891, 26  Stat.  826,  chap.  517,  and  its 
controlling  application  to  this  case  is  not  open  to  contro- 
versy. Rexford  v.  Brunsurich-Bdlke  Co.,  arUe^  p.  339,  344, 
and  cases  cited. 

But  it  is  said,  although  the  strict  letter  of  the  prohibi- 
tion may  be  her^  applicable,  its  spirit  and  purpose  are  not 
here  controlling  because  the  judge  who  heard  and  disposed 
of  the  case  in  the  first  instance,  and  who  sat  in  the  Circuit 
Court  of  Appeals  for  the  purpose  of  reviewing  his  own 
action  did  not  in  substance  form  or  express  an  opinion  on 
the  case  in  the  first  instance,  but  merely  entered  a  pro 
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forma  decree  for  the  purpose  of  enabling  the  case  to  be 
heard  for  the  first  time  by  the  reviewing  court  acting  pro 
hoc  vice  as  a  court  of  first  instance.  This  contention  is 
devoid  of  merit,  since  it  must  rest  upon  the  conception  that 
a  trial  judge,  despite  the  express  prohibition  of  the  statute, 
may  endow  himself  with  power  to  sit  in  the  Court  of 
Appeals  and  review  a  decree  by  him  rendered  if  only  from 
a  mistaken  sense  of  duty  he  has  adjudicated  the  merits  of 
a  case  without  considering  them.  It  is  urged,  however, 
that  as  no  objection  was  made  to  the  participation  of  the 
trial  judge  in  the  hearing  and  decision  of  the  case  in  the 
Circuit  Court  of  Appeals,  and  indeed  that  consent  was 
given  to  his  doing  so,  the  objection  is  not  now  open,  and 
the  statute  therefore  should  not  be  applied.  Conceding, 
however,  that  the  asserted  consent  was  given,  the  error  of 
the  conclu^on  based  upon  it  is  conclusively  demonstrated 
by  the  construction  long  since  aflSxed  to  the  statute,  and 
quite  recently  reiterated  and  enforced  in  Record  v. 
Brunawich-Balke  Company,  supra.  Indeed,  as  pointed  out 
in  the  Reorford  Case,  the  comprehensive  and  inflexible 
character  of  the  prohibition  was  intended  to  prevent  resort 
to  consent  of  the  party  or  parties  as  a  means  of  qualifying 
a  judge  to  participate  in  the  decision  of  a  case  in  the 
Circuit  Court  of  Appeals,  when  without  such  consent, 
because  of  the  prohibition  of  the  statute,  he  would  be 
disqualified  from  so  doing,  a  purpose  whose  public  policy 
is  not  difficult  to  imderstand. 

As  the  considerations  just  stated  demonstrate  that  the 
case  was  tried  and  disposed  of  below,  by  a  court  organized, 
not  in  conformity  to  kw,  but  in  violation  of  the  express 
prohibitions  of  the  statute,  we  think  it  plainly  results 
that  an  error  of  so  grave  a  character  and  involving  con- 
siderations of  such  public  importance  was  committed  as 
to  cause  it  to  be  our  duty  to  allow  the  writ  of  certiorari, 
without  at  all  considering  for  the  purpose  of  such  allowance 
the  questions  urged  concerning  the  merits  of  the  cause. 
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In  view,  however,  of  the  character  of  the  error  which 
causes  us  to  allow  the  writ,  that  is,  the  mistaken  organiza- 
tion of  the  court  below,  the  question  naturally  arises, 
what  is  our  immediate  and  further  duty;  that  is,  must  we, 
after  granting  the  writ,  permit  the  case  to  remain  on  the 
docket  imtil  in  turn  it  is  reached  for  hearing,  or  should  we 
at  once,  on  the  allowance  of  the  writ,  remand  the  case  so 
that  it  may  be  heard  and  disposed  of  in  the  court  below, 
conformably  to  the  statute?  If  the  first  course  be  pursued, 
it  is  obvious  not  only  that  delay  must  foHow,  but  that 
when  the  merits  are  heard  we  will  be  virtually  exerting 
the  powers  of  a  court  of  first  instance,  since  we  will  be 
called  upon,  not  to  review  the  action  of  a  court  belc?w, 
organized  confonnably  to  law,  but  to  decide,  virtually  in 
the  exercise  of  original  jurisdiction,  questions  which  the 
law  contemplated  should  be  previously  passed  upon  by  an 
inferior  court  lawfully  constituted.  Under  such  circum- 
stances we  think,  as  pointed  out  in  Lutcher  &  Moore 
Lumber  Co.  v.  Knight,  217  U.  S.  257,  267-268,  our  duty  is 
not  to  hold  the  case  upon  the  docket,  for  ultimate  decision 
upon  the  merits,  but  to  at  once  reverse  and  remand  to  the 
court  below  so  that  the  case  may  be  heard  by  a  competent 
court,  conformably  to  the  requirements  ^f  the  statute. 
When  on  approaching  in  the  Lutcher  &  Moore  Case  the 
consideration  of  the  merits  of  the  case,  pendjing  because  of 
a  previous  allowance  of  a  writ  of  certiorari,  it  developed 
that  the  Court  of  Appeals  had  virtually  failed  to  decide 
the  case  and  therefore  that  a  review  of  the  merits  here 
would  be  in  substance  but  the  exercise  of  original  jiuis- 
diction  it  was  held  that  the  duty  was  not  to  do  so,  but  to 
remand  the  cause  to  the  Circuit  Court  of  Appeals,  so  that 
that  coiui;  might  properly  discharge  the  duty  cast  upon 
it  by  law.  Such  conclusion  is  of  course  cogently  applica- 
ble here,  where  the  question  is  not  merely  an  error  com- 
mitted by  the  Circuit  Court  of  Appeals  in  failing  to 
decide  the  merits,  but  an  error  resulting  from  the  fact 
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that  the  Circuit  Court  of  Appeals  which  passed  upon  the 
case,  was  virtually  no  court  at  all,  because  not  organised 
in  conformity  to  law. 
Our  orders  will  therefore  be: 
Writ  of  certiorari  granted;  the  record  of  such  writ  to  stand 

as  a  return.    And, 
The  decree  of  the  Circuit  Court  of  Appeals  will  be  reversed 
and  the  cause  remanded  with  directions  for  further  pro- 
ceedings in  conformity  to  this  opinion. 


MATTER  OF  THE  APPLICATION  OF  SPENCER, 
EX  PARTE. 

MATTER  OF  THE   APPLICATION   OF  SCHOLL, 
EX  PARTE. 

MATTER   OF   THE   APPLICATION   OF   MOYER, 
EX  PARTE. 

MOTIONS  FOR  LEAVE  TO  FILE  APPLICATIONS  FOR  WRITB  OF 
HABEAS  CORPUS. 

Nob.  16, 17, 18,  Origiiial.   Argued  April  28, 1913.— Dedded  May  26, 1918. 

It  is  only  in  exceptional  cases  that  this  court  will  interfere  by  habeas 
carpus  with  the  course,  or  final  administration,  of  the  criminal  justice 
of  the  States  by  their  respective  courts,  Urquhart  v.  Brawn,  205  U.  S. 
179,  and  this  rule  applies  as  well  after,  as  before,  sentence. 

Justice  is  satisfied  by  tiie  opportunity  given  to  defendants  accused  (d 
and  tried  for  crime  in  the  state  courts  to  set  up  their  Federal  ri^ts 
in  those  courts,  and  the  course  of  criminal  j  ustice  will  not  be  deranged 
and  possibly  defeated  by  permitting  the  defenses  based  on  sucJi 
rights  to  be  raised  for  the  first  time  by  habeas  corpus  in  the  Federal 
courts  after  sentence  in  the  state  court. 

The  writ  of  habeas  corpus  is  not  to  be  used  as  a  writ  of  error. 
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Where,  as  in  Pennsylvania,  the  judgment  of  the  trial  court  in  criminal 
cases  is  subject  to  modification,  as  well  as  afi&rmance  or  reversal,  by 
the  appellate  court,  and  asentence  partly  legal  and  partly  illegal  un- 
der the  state  law  can  be  modified  by  striking  therefrom  the  illegal 
part,  such  sentence  is  erroneous  and  not  void;  this  court  will  not, 
therefore,  on  habea$  carpus  pass  upon  the  question  of  legality  of  the 
part  of  the  sentence  complahied  of.  The  proper  procedure  is  to  re- 
view the  judgment  on  appeal.  Ex  parte  Lange,  18  Wall  163,  dis- 
tinguished. 

It  is  not  the  duty  of  this  court  to  anticipate  the  decision  of  the  state 
court  as  to  the  effect  of  one  state  statute  upon  an  earlier  one,  or  to 
dedare  which  of  two  rules  supported  by  conflicting  decisions  the 
state  court  will  apply. 

The  facts,  which  involve  the  jurisdiction  and  practice 
of  this  court  in  regard  to  issuing  writs  of  habeas  corpus 
in  cases  where  the  petitioners  have  been  sentenced  in  the 
state  courts,  are  stated  in  the  opinion. 

Mr.  M.  C.  Rhone  and  Mr.  W.  H.  Spencer^  with  whom 
Mr.  F.  P.  Cummings  was  on  the  brief,  for  petitioners: 

The  Indeterminate  Sentence  Act,  in  force  at  the  time  the 
crime  was  committed,  restricted  the  minimum  sentence 
of  imprisonment  to  not  more  than  one-fourth  of  the 
maximum;  for  the  particular  crime  charged  in  this  case, 
the  highest  minimum  possible  was  six  months;  that  law 
was  repealed  after  the  commission  of  the  crime  with- 
out any  saving  clause,  and  a  new  indeterminate  sen- 
tence law  was  passed  leaving  it  entirely  within  the  dis- 
cretion of  the  court  as  to  the  minimum  sentence  of 
imprisonment  to  be  imposed;  the  court  imposed  a  mini- 
mum sentence  of  eighteen  months  imprisonment;  the  new 
law  is,  therefore,  ez  post  facto  as  to  a  crime  committed 
before  its  passage.  In  re  Medley,  134  U.  S.  160;  Fletcher 
y.  Peck,  6  Cranch,  87;  Kring  v.  Missouri,  107  U.  S.  221; 
Colder  v.  BuU,  3  Dallas,  386;  Commonwealih  v.  Shopp, 
1  Woodward  (Pa.),  123. 

Such  new  law  as  to  the  petitioner  being  ex  postfactOt 
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and  the  part  of  the  sentence  based  thereon  being  invaSdi 
then,  having  complied  with  the  valid  part  of  the  sentence 
by  paying  the  fine  and  costs  of  prosecution,  the  petitioner  is 
entitled  to  a  discharge  from  further  imprisonment  for  audi 
offense.  People  v.  Lipscomb  {Tweed^s  Case),  60  N.  Y.  559; 
Ex  parte  Lange,  18  Wall.  163;  Hurd  on  Habeas  Ck)ipus, 
Ch.6,§2. 

Extending  the  minimum  term  of  imprisonment  from 
6  months  to  18  months,  inflicts  a  heavier  punishment  upon 
the  petitioner,  and  deprives  him  of  a  substantial  ri^t  or 
benefit;  and  in  relation  to  the  offense  and  its  consequences, 
it  alters  the  situation  of  the  petitioner  to  his  disadvantage. 
As  it  does  all  of  these  things,  the  law  is  ex  postfacto^  as  to 
him. 

For  authorities  bearing  on  the  system  of  indeterminate 
sentences  which  has  worked  a  revolution  in  criminal 
procedure,  see  MUler  v.  State,  49  N.  E.  Rep.  894. 

As  to  the  effect  and  character  of  the  release  upon  parole, 
see  People  v.  Cummings,  88  Michigan,  249;  State  v.  Peters, 
43  Oh.  St.  629;  Re  Conditional  Discharge  of  Convicts,  51 
Atl.  Rep.  10. 

The  express  design  of  the  Indeterminate  Sentence  Act  is 
to  ameliorate  the  situation  of  the  convict  and  to  mitigate 
his  punishment,  not  to  aggravate  it,  as  it  would  do,  if  the 
sentence  were  for  the  maximum  period. 

It  is  thus  seen  that  the  right  of  the  convict  to  apply 
for  his  discharge  at  an  early  day  is  a  very  substantial  one; 
and  to  deprive  him  of  this  right,  or  to  postpone  its  exercise 
for  a  considerable  length  of  time,  is  to  s^bstantially  in- 
crease his  punishment.  Cases  supra  and  Thompson  v. 
Utah,  170  U.  S.  343.  To  deprive  him  in  any  manner  of 
such  right  or  privilege  would  be  to  increase  the  penalty. 
Murphy  v.  Commonwealth,  172  Massachusetts,  267. 

For  definition  and  general  nature  of  ex  post  facto  liaws, 
see  cases  supra  and  12  Am.  &  Eng.  Enc,  2d  ed.,  p.  526; 
United  States  v.  Hall,  2  Washmgton,  366;  In  re  Murphy, 
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87  Fed.  Rep.  649;  Commonwealth  v.  McDonough,  13 
Allen,  581;  Wihon  v.  Ohio  A  Miss.  R.  R.  Co.,  64  niinois, 
642. 

Petitioner  could  not  be  sentenced  under  the  act  of. 
1009,  as  that  act  was  repealed,  without  any  saving  clause, 
and  where  a  statute  is  repealed  without  a  saving  clause,  a 
pending  proceeding  under  it  falls.  12  C^c,  p.  956;  Hartung 
V.  People,  22  N.  Y.  95;  12  Am.  &  Eng.  Ency..  p.  530. 

The  Court  of  Quarter  Sessions  was  without  jurisdiction 
to  impose  any  imprisonment  in  the  penitentiary  for  the 
offense  committed,  and  particularly  had  no  jurisdiction  to 
impose  a  sentence  with  a  minimum  of  18  months. 

Where  the  court  imposes  a  sentence  which  is  part  valid 
and  part  invalid,  it  is  valid  to  the  extent  that  the  court  had 
power  to  impose  it,  although  it  is  void  as  to  the  excess. 
12  Cyc,  p.  782;  In  Re  Johnson,  46  Fed.  Rep.  477;  Ex 
parte  Lange,  18  Wall.  163. 

If  the  judgment  is  void  or  is  simply  in  excess  of  that 
which  the  law  does  authorize,  and  the  same,  in  so  far 
as  it  is  authorized  by  law,  has  been  performed,  it  may 
be  assailed  collaterally  and  habeas  corpus  is  a  proper 
remedy.  Ex  parte  Bowen,  6  So.  Rep.  65  (Fla.),  citing 
In  re  CrandeU,  34  Wisconsin,  177;  Ex  parte  Gibson,  61 
Califomia,  619;  People  v.  Lipscomb,  60  N.  Y.  559;  In  re 
PeeJey,  12  Cush.  598;  Hurd  on  Habeas  Corpus,  Ch.  6,  §  2. 

Where  an  illegal  sentence  has  been  imposed,  a  prisoner 
may  be  remanded  for  a  new  sentence  which  is  legal,  pro- 
vided no  part  of  it  has  been  performed  by  the  prisoner. 
But  where  a  sentence  has  been  imposed,  which  is  part 
legal  and  part  illegal,  and  the  legal  part  of  the  sentence 
has  been  performed,  the  power  of  the  court  is  exhausted 
and  no  second  or  further  sentence  can  be  imposed.  Ex 
parte  Lange,  18  Wall.  163. 

Mr.  Max  L.  Mitchell  and  Mr.  N.  W.  Edwards,  with 
whom  Mr.  A.  M.  Hoagland  and  Mr.  John  C.  BeU,  Attorney 
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General  of  the  Commonwealth  of  Pemu^lvania,  were  on 
the  brief,  for  the  respondent. 

Mb.  Justice  McEenna  delivered  the  opinion  of  the 
comt. 

These  applications  were  filed  and  rules  to  show  cause 
were  issued.  They  were  argued  together  and  may  be 
disposed  of  in  one  opinion. 

The  petitions  alleged  the  following: 

Petitioners  were  indicted  in  the  Court  of  Quarter 
Sessions  of  the  Peace,  in  the  county  of  Lycoming,  State  of 
Pennsylvania,  upon  a  chaise  of  conspiracy  to  cheat  and 
defraud,  which  the  indictment  charged  was  executed  on 
the  tentli  day  of  September,  1910. 

The  trial  took  place  in  Jime,  1912,  and  petitioners  were 
each  sentenced  to  ''pay  a  fine  of  $500,  costs  of  prosecution, 
and  tmdergo  an  imprisonment  in  the  Eastern  Peniten- 
tiary at  Philadelphia,  for  an  indeterminate  period,  at 
separate  and  solitary  confinement,  at  labor,  the  minimum 
of  which  should  be  eighteen  months  and  the  maximum 
two  years.'' 

The  costs  and  fines  have  been  paid.  In  execution  of  the 
sentences  of  imprisonment,  Robert  J.  McEenty,  warden 
of  the  penitentiary,  holds  petitioners  in  custody  in  viola- 
tion of  §  10  of  Article  I,  of  the  Constitution  of  the  United 
States,  which  forbids  any  State  to  pass  an  ex  post  facto 
law,  and  in  violation  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  in  that  petitioners 
are  deprived  of  their  liberty  without  due  process  of  law. 

At  the  time  the  offense  was  committed  (September  10, 
1910),  the  laws  of  Pennsylvania  provided,  in  §  128  of  the 
Crimes  Act  of  March  31,  1860,  P.  L.  382,  that  one  con- 
victed of  the  crime  of  conspiracy  to  cheat  and  defraud 
shoidd  be,  on  conviction,  ''sentenced  to  pay  a  fine  not 
exce^ng  $500.00  and   undergo  an  imprisonment  at 
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separate  and  solitary  confinementi  at  labor,  or  by  simple 
imprisonment  not  exceeding  two  years/'  This  act  was 
amended  and  modified  by  the  act  of  May  10, 1909,  P.  L. 
495,  known  as  the  first  Indeterminate  S^itence  Act, 
which  provided,  inter  alia^  as  follows: 

''Whenever  any  person  convicted  in  any  court  of  this 
Commonwealth  of  any  crime  shall  be  sentenced  to  im- 
prisonment in  either  the  Eastern  or  Western  Penitentiary, 
the  court,  instead  of  pronoimcing  upon  sudi  convict  a 
definite  or  fixed  term  of  imprisonment,  shall  pronoimce 
upon  such  convict  a  sentence  of  imprisonment  for  an  in- 
definite term,  stating  in  sudi  sentence  the  minimum  and 
maximum  limits  thereof,  fixing  as  the  minimum  time  of 
such  imprisonment  the  term  now  or  hereafter  prescribed 
as  the  minimum  imprisonment  for  punishment  of  such 
offense;  but  if  there  be  no  minimum  time  so  prescribed, 
the  court  shall  determine  the  same,  but  it  shall  not  exceed 
one-fourth  of  the  maximum  time,  and  the  maximum  limit 
shall  be  the  maximum  time  now  or  hereafta*  prescribed 
as  a  penalty  for  such  offense.'' 

By  the  terms  of  these  two  acts,  which  were  the  law  for 
petitioners'  punishment  at  the  time  their  crime  was  com- 
mitted, the  most  severe  punishment  which  could  be  in- 
flicted upon  each  of  them  was  a  fine  of  $500,  and  imprison- 
ment in  the  penitentiary  for  the  minimum  term  of  six 
months,  and  a  maximum  term  of  two  years. 

Nearly  a  year  after  the  crime  was  conmiitted  the  legis- 
lating of  Pennsylvania  repealed  the  act  of  May  10,  1909, 
without  any  saving  clause,  and  enacted  the  act  of  Jime  19, 
1911,  imder  which  petitioners  were  sentenced.  By  the 
terms  of  the  latter  act  the  length  of  the  minimum  term  of 
imprisonment  is  wholly  within  the  discretion  of  the  court, 
provided  it  does  not  exceed  the  maximum  term. 

Petitioners  will  contend  that  the  maximum  sentence 
which  could  have  been  inflicted  upon  them,  if  the  court 
selected  the  alternative  imprisonment  rather  than  th^ 
VOL-  ccxxviii — 42 
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simple  imprisonment  as  provided  in  the  act  of  1860, 
wotild  have  been  ''not  less  than  six  months  nor  mxe 
than  two  years  at  separate  and  solitary  confinaoent, 
at  labor.'' 

Petitioners,  however,  were  sentenced  each  to  pay  a 
fine  of  $500  and  costs,  and  to  be  imprisoned  for  an  in- 
determinate period,  the  minimum  of  which  should  be 
eighteen  months  and  the  maximum  two  years. 

To  the  rules  to  show  cause,  the  answer  of  the  warden 
has  been  filed.  It  asserts  the  legality  of  the  sentences  and 
the  following  reasons  why  the  writs  should  not  issue: 
Petitioners,  after  sentence,  took  an  appeal  to  the  Superior 
Court  of  Pennsylvania,  where  the  sentences  were  aflSrmed. 
Subsequently  Uiey  presented  a  petition  to  the  Supreme 
Court  of  the  State  praying  for  a  special  allocatur  to  allow 
an  appeal  from  the  judgment  of  the  Superior  Court, 
which  petition  was  refused.  In  neither  court  did  they 
raise  the  question  of  the  constitutionality  of  the  statute 
of  June  19,  1911,  or  complain  that  the  sentences  were  im- 
posed imder  an  ex  po8t  facto  law,  excessive  or  in  other  re- 
spects imconstitutional. 

Afterwards,  petitioners  petitioned  the  Supreme  Court 
of  the  State  for  a  writ  of  habeas  carpus  to  the  sheriff  of 
Lycoming  Coimty,  in  whose  custody  they  then  were,  for 
delivery  to  the  warden,  and  in  their  petition  ndsed  the 
same  questions  which  they  now  raise  in  their  petitions 
here.  The  court  refused  the  petition.  The  petitioners 
then  applied  to  the  judge  of  the  District  Court  of  the 
United  States  for  the  Middle  District  of  Pennsylvania 
for  habeas  corpus^  raising  the  same  questions  as  here.  The 
petition  was  refused.  This  action  of  the  coiurts  is  averred 
to  be  an  adjudication  of  the  questions  here  involved.  And 
it  is  averred  that  the  view  most  favorable  to  petitioners 
is  that  the  sentences  imposed  upon  them  are  legal  and  valid 
sentences  for  a  term  of  at  least  six  months,  and  they  have 
not  yet  served  so  much  of  the  term. 
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The  petitions  and  answer  to  them  indicate  the  conten- 
tions of  the  parties.  The  petitioners  contend  that  their 
sentences  are  illegal  in  that  they  were  imposed  under  a 
law  which  is  ex  post  facto  and  violates  Article  I  of  the  Con- 
stitution of  the  United  States,  and  that  they  are  deprived 
of  their  liberty  in  violation  of  the  Foiurteenth  Amendment. 
Respondent  opposes  the  contentions  and  urges  besides 
that  they  have  been  adjudicated  against  petitioners  and 
that  they  are  seeking  to  use  habeaa  corpus  as  a  writ  of 
error  to  review  and  reverse  the  judgment  of  the  courts  of 
Pennsylvania.  One  of  the  contentions  of  respondent  is 
that  it  is  too  late  for  petitioners  to  avail  themselves  of  the 
objections  they  urge  to  their  sentences;  another  contention 
is  that  their  applications  are  prematiure,  the  sentences 
being  at  least  valid  for  six  months,  which  had  not  expired 
when  the  petitions  were  filed. 

Petitioners  certainly  had  ample  opportunity  to  avail 
themselves  of  the  objections  they  make  to  the  validity 
of  the  sentences.  They  had  it  when  they  were  brought  up 
for  sentence.  They  had  it  when  they  appealed  to  the 
Superior  Court.  They  had  it  when  they  applied  to  the 
Supreme  Court  to  allow  an  appeal  from  the  judgment  of 
the  Superior  Court.  And  this  would  have  been  the  orderly 
course,  and  efficient  as  orderly.  It  would  have  been  or- 
derly because  their  objections  would  then  have  been  made 
in  the  courts  ordained  to  administer  the  law  applicable  to 
the  crime;  efficient,  because  if  error  was  conmiitted  against 
constitutional  rights  it  could  have  been  reviewed  and 
corrected  by  this  court.  And  surely  even  a  defendant  in 
a  criminal  case  cannot  complain  if  in  the  tribunals  in 
which  he  is  arraigned  for  crime,  he  has  opportunity  to 
deny  the  crime,  require  its  proof,  resist  imjust  or  excessive 
pimishment  and  have  a  review  of  all  rulings  through  the 
successive  state  tribunals  and  finally  in  the  ultimate  court 
of  review  upon  questions  under  the  Constitution  of  the 
United  States.    This  being  a  defendant's  opportunity,  we 
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have  declared  many  times  that  it  wotdd  only  be  ui  ex- 
ceptional case  when  we  should  interfere  by  habeas  corpus 
with  the  com*se  or  final  administration  by  the  state  courts 
of  the  criminal  justice  of  a  State.  The  cases  are  very 
numerous.  They  are  cited  in  Urquhart  v.  Brawn,  205  U.  S. 
179  and  In  re  Lincoln,  202  U.  S.  178.  In  those  cases, 
following  other  cases,  the  rule  is  laid  down  and  some  of 
the  exceptional  circimistances  which  might  justify  its 
departure  are  indicated,  and  the  discretion  which  this 
court  may  exercise.  In  Bailey  v.  Alabama,  211  U.  S.  452, 
reviewing  a  judgment  of  the  Supreme  Court  of  Alabama 
which  afiSrmed  a  judgment  of  a  lower  court  denying  a  dis- 
charge on  habeas  corpus  to  the  plaintiff  in  error,  we  said 
(p.  453) :  ''If  the  Supreme  Court  had  afiSrmed  the  denial 
of  the  discharge  on  the  ground  that  the  proper  course  was 
to  raise  the  objections  ruled  upon  at  the  trial  of  the 
principal  case  on  the  merits  uid  to  take  the  question  up 
by  writ  of  eiTor,  it  would  have  adopted  the  rule  that 
prevails  in  this  court  and  there  would  be  nothing  to  be 
said.'' 

It  is  true  the  rule  has  been  annoimced  in  cases  where 
habeas  catpas  was  applied  for  in  advance  of  final  decision 
in  the  state  courts;  but  the  principle  of  the  rule  applies 
as  well  after  decision.  The  rule  would  be  useless  except 
to  enforce  a  temporary  delay  if  it  did  not  compel  a  review 
of  the  question  in  the  state  court  and,  in  the  event  of  an 
adverse  decision,  the  prosecution  of  error  from  this  court. 
In  other  words,  if  it  gave  freedom  to  omit  such  defenses  in 
the  state  coiui;  and  subsequent  review  by  this  court,  and 
yet  the  accused  have  an  absolute  right  to  habeas  corpus. 
And  this  case  shows  the  necessity  of  the  application  of  the 
rule.  We  have  pointed  out  the  opportunity  petitioners  had 
to  object  to  their  sentences  when  they  were  imposed  and 
successively  to  attack  their  validity  in  the  appellate 
tribunals  of  the  State  and  in  this  court.  And  this  satisfies 
justice.    More  than  this,  that  for  which  petitioners  wa- 
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tend^  will  make  unstable  and  uncertain  the  administration 
of  the  criminid  laws  of  the  States.  If  defenses  may  be 
omitted  at  trials,  rights  of  review  omitted,  and  yet  availed 
of  through  habeas  corpus,  the  whole  course  of  criminal 
justice  ^rill  be  deranged  and,  it  may  be,  defeated.  This 
is  the  practical  result  in  the  case  at  bar.  Petitioners  con- 
tend for  a  discharge,  having  fulfilled  what  they  consider 
the  legal  part  of  their  sentences,  but  which  is  manifestly 
bdow  what  in  the  law  of  the  State  is  fixed  for  their  crime. 
And,  illustrating  their  arguments,  petitioners  told  us  of 
other  cases  which  are  waiting  to  come  forward  with  an 
appeal  for  like  remedy  and  jail  delivery. 

These  views  dispose  of  the  petitions  and  we  are  not 
called  upon  to  express  opinion  as  to  whether  the  act  of 
1911  is  ex  post  facto  because  increasing  the  punishment  of 
petitioners'  crime  after  it  was  committed,  or  whether,  as 
decided  by  the  Supreme  Court  of  the  State  in  Common- 
wealth V.  Kalck,  neither  that  act  nor  the  act  of  1909  was 
intended  to  fix  the  pimishment  for  any  crime,  nor  to  repeal 
the  laws  then  in  existence  prescribing  penalties  and 
punishments  for  different  crimes.  We  may  observe  that 
the  court,  further  characterizing  the  acts,  said  ''they 
imdertook  to  regulate,  not  the  law  which  fixed  the  punish- 
ments, but  the  sentencing  of  convicts,  and  the  method  of 
releasing  them  on  parole.''  And,  further,  that  the  purpose 
of  the  acts  ''was  to  regulate  the  control  and  discipline  of 
persons  convicted  of  crimes,  with  a  view  to  their  reforma- 
tion." The  final  conclusion  of  the  court  was  that  the 
statutory  punishment  was  neither  changed  nor  increased 
by  the  act  of  1911.  '"The  maximum  sentence,'"  the 
court  siud,  '"is  the  only  portion  of  the  sentence  which  has 
legal  validity,  and  the  minimum  sentence  is  merely  an 
administrative  notice  by  the  court  to  the  executive  depart- 
ment, calling  attention  to  the  legislative  policy  that  when 
a  man's  so-called  minimum  sentence  is  about  to  expire,  the 
question  of  grace  and  mercy  ought  to  be  considered  and  the 
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propriety  of  granting  a  qualified  pardon  be  determined.'" 
See  Commonwealth  v.  Brown,  167  Massachusetts,  144. 

The  court  decided,  therefore,  that  both  the  acts  of  1909 
and  1911  prescribed  a  maxiTnum  sentence  for  crime  and 
that  the  provisions  for  indeterminate  sentence  with  provi* 
sion  for  clemency  were  matters  of  grace  and  could  be 
varied  by  the  le^slature  and  could  not  be  condenmed  as 
ex2x>8</acfolaws. 

The  remarks  of  the  court  are  pertinent  to  the  next 
contention  of  petitioners,  which  is  that  the  sentences  have 
a  legal  part,  to-wit,  the  fine  of  $500  and  costs,  and  an 
illegal  part,  to-*wit,  the  imprisonment,  and  that  having 
fulfilled  the  legal  part  they  are  entitled  to  be  discharged 
from  the  iUegd  part.  In  support  of  the  contention  they 
invoke  Ex  parte  Lange,  18  Wall.  163.  In  that  case  a  cir- 
cuit court  of  the  United  States  imposed  a  sentence  of  a 
fine  of  $200  and  one  year's  imprisonment,  the  statute 
authorizing  only  a  fine  or  imprisonment.  The  fine  was 
paid,  and  on  the  next  day  the  prisoner  was  brought  before 
the  court  by  habeas  corpus  and  an  order  was  entered 
vacating  the  former  judgment  and  the  prisoner  again 
sentenced  to  one  year's  imprisonment.  It  was  held  that 
the  court  had  not  power  to  vacate  the  judgment  and 
resentence  the  prisoner,  that  such  action  was  double 
punishment  for  his  offense,  the  legal  part  of  the  former 
sentence  having  been  satisfied.  It  was  further  held  that 
the  judgment  was  void,  not  merdy  erroneous,  and  the 
prisoner  was  entitled  to  be  discharged  upon  petition  in 
habeas  corpus.  Two  answers  are  opposed  to  the  conten- 
tion that  the  case  is  controlling  of  the  case  at  bar.  The 
case  was  put  upon  the  groimd  that  the  Circuit  Court  had 
exhausted  its  power.  In  the  case  at  bar  the  judgment  of 
the  Court  of  Qparter  Sessions  was  subject  to  review  and 
modification  by  the  Supreme  Court.  Section  1,  P.  L.  785, 
4  Stew.  Purd.  Dig.  4514,  §  30;  Daniels  v.  Commonwealth^ 
7  Pa.  St.  371;  Torrence  v.  Commonwealth,  9  Pa.  St.  184; 


Digitized  by 


Google 


EX  PARTE  SPENCER.  663 

22817.8.  Opmicm  of  the  Court 

Beak  v.  CammanweaUh,  25  Pa.  St.  11;  White  y.  Cammanr 
wealth,  3  Brewster,  39. 

In  Daniela  v.  CommanweaUh,  the  court  said  that  under 
the  power  given  by  the  statute  cited  above  it  was  au- 
thorized not  only  to  reverse  or  aflSrm  but  to  modify  a 
judgment;  ''that  is,  to  change  its  form,  vary,  or  qualify  it, 
and  this  as  well  in  criminal  as  in  civil  cases.''  Exercising 
this  power,  tljie  court  struck  from  a  sentence  an  illegal 
part  and  afiSrmed  it  in  all  other  respects.  The  same  power 
was  exercised  in  Beak  v.  CammonweaUh.  In  White  v. 
Commonwealth,  a  judgment  in  excess  of  what  was  au- 
thorized by  the  statute  was  reversed  and  the  prisoner 
resentenced. 

The  sentences  imposed  on  petitioners  were,  therefore, 
not  void  but  erroneous  only,  and  subject  to  change  or 
modification  by  the  Supreme  Court,  or  reversal,  and 
petitioners  subject  to  resentence,  and  Ex  parte  Lange  does 
not  apply.  In  In  re  Lincoln,  202  U.  S.  178,  habeas  corpus 
was  denied  because  there  was  an  appeal  from  the  judgment 
attacked  whidi  could  have  been  taken  to  the  Circuit 
Court  of  Appeals,  applying  the  rule  which  we  have  so 
often  expressed,  that  the  writ  of  habeas  corpus  is  not  to  be 
used  as  a  writ  of  error.  And  the  reason  is  manifest.  When 
the  orderly  procedure  of  appeal  is  employed,  the  case  is 
kept  within  the  control  and  disposition  of  the  courts,  and 
if  the  judgment  be  excessive  or  illegal  it  may  be  modified 
or  changed  and  complete  justice  done,  as  we  have  said,  to 
the  prisoner  and  the  penalties  of  the  law  satisfied  as  well. 
This  comment  is  applicable  to  the  case  at  bar.  The 
Supreme  Court  of  the  State  has  decided,  as  we  have  seen, 
that  neither  the  act  of  1909  nor  that  of  1911  repealed  the 
act  of  1860,  supra,  which  defined  the  statutory  crime  of 
conspiracy,  and  imposed  upon  those  guilty  of  it  a  punish- 
ment by  fine  not  exceeding  $500  and  imprisonment  not 
^cceeding  two  years. 

The  question  then  occurs,  What  is  the  effect  of  the  act 
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of  1911  upon  the  act  of  1909,  assuming  the  former  to  be 
imconstitutional?  The  Supreme  Court  of  the  State,  as 
we  have  seen,  has  declared  it  constitutionali  but  the  ques- 
tion has  not  been  presented  to  the  court  as  to  what  would 
be  the  effect  of  the  act  of  1911  if  declared  by  this  court 
to  be  imconstitutional.  Necessarily  this  court  would 
leave  to  the  Supreme  Court  of  the  State  the  decision  of  that 
question,  it  being  a  state  question.  It  would  not  be  our 
duty  to  decide  it  or  to  uiticipate  the  decision  of  that 
court,  which  might  indeed  reconcile  the  acts  with  the 
constitutional  rights  of  petitioners.  The  repealing  clause 
of  the  act  of  1911  is  not  in  absolute  form.  It  repeals  only 
acts  which  are  inconsistent  with  the  act  of  1911.  It  may 
be  declared  that  a  void  act  cannot  be  legally  inconsistent 
with  a  valid  one.  Shepardson  v.  Milwaukee  &c.  R.  R. 
Co.y  6  Wisconsin,  605;  State  v.  La  Croeae,  11  Wisconsin,  51; 
Chapman  v.  Detroit,  14  Michigan,  276;  Childs  v.  Shower, 
18  Iowa,  261;  Board  of  County  Commissioners  v.  Ftrrf 
National  Batik,  6  Colo.  App.  423;  Trustees  v.  Laird, 
DeG.,  M.  AG.  732.  See  Schneider  v.  Staples,  66  ^scon- 
sin,  167.  There  may  be  cases  the  other  way,  as,  it  may  be 
said,  Medley,  Petitioner,  is.  134  U.  S.  160,  174.  Which  is 
the  more  lo^cal  rule  we  are  not  called  upon  to  pronounce, 
nor  to  say  which,  under  the  circimistances,  the  Supreme 
Court  of  Pennsylvania  might  apply. 

Rules  discharged;  petitions  dismissed. 
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SUSQUEHANNA  COAL  COMPANY  v.  MAYOR  AND 
COUNCIL  OF  THE  CITY  OF  SOUTH  AMBOY. 

APPEAL  UtOM  THE  CIBCT7IT  COXJBT  OF  THE  UNITED  STATES 
FOB  THE  DISTRICT  OF  NEW  JERSEY. 

No.  301.    Argued  May  6,  7,  1913.— Decided  May  26,  1913. 

Where  the  trade  in  an  article  can  only  be  accommodated  by  storage 
at  some  point  in  transit  from  the  point  of  shipment  in  one  State  to 
final  destination  in  another,  and  there  is  a  business  purpose  and  ad- 
vantage in  the  delay  during  which  the  article  secures  the  protection 
of  the  State  whiere  it  is  stored,  there  is  a  cessation  of  interstate  com- 
merce and  the  article  is  subject  to  the  dominion  of,  and  taxation  by, 
the  State.   Bacon  v. /2Iinot8,' 227  U.  S.  504. 

Coal  shipped  from  Pennsylvania  to  South  Amboy,  New  Jersey,  and 
intended  fen:  further  shipment  to  ports  in  other  States  or  countpes, 
but  not  definitely  determined,  and  stored  while  awaiting  orders  or  • 
means  of  transportation  for  orders  ahready  received,  hM  that  there 
was  in  this  case  more  than  mere  incidental  interruption  and  the  coal 
was  subject  to  taxation  by  the  municipality  within  whoee  jurisdic- 
ticm  it  was  stored. 

QiMsre,  whether  in  New  Jersey  a  decision  as  to  the  legality  of  a  tax 
for  one  year  is  res  judicata  as  to  same  grounds  in  regard  to  a  tax  for 
a  later  year  on  the  same  property. 

The  facts,  which  involve  the  right  of  the  State  to  tax 
coal  brought  from  another  State  while  it  is  awaiting  ship- 
ment to  ports  in  other  States  and  coimtries,  are  stated  in 
the  opinion. 

Mr.  Alan  H.  Strong,  with  whom  Mr.  James  B.  Vreden- 
burgh  was  on  the  brief,  for  appellant. 

Mr.  Frederic  M.  P.  Pearse  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Bill  in  equity  to  restrain  the  collection  of  taxes  levied 
by  the  City  of  South  Amboy  upon  coal  belonging  to  plain- 
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tiff  in  error  on  the  ground  that  the  coal  was  in  transit  from 
points  in  the  State  of  Pennsylvania  through  the  State  of 
New  Jersey  to  destinations  outside  of  the  latter  State  and 
being,  as  it  is  allied,  in  interstate  commerce,  the  taxes 
on  it  were  illegally  levied  because  in  contravention  of  the 
commerce  clause  of  the  CSonstitution  of  the  United  States. 
Plaintiff  in  error  is  a  Pennsylvania  corporatidn  and  a 
dealer  in  coal,  buying  three-fifths  of  what  it  sold  in  the 
years  1906, 1907  and  1908  and  prodiicmg  two-fifths  itself. 
Plaintiff  in  error  shipped  its  coal  from  its  mines  in  Penn^l- 
vania  to  New  York  and  the  States  east  thereof  by  ^e 
Penn^lvania  Railroad  across  New  Jersey,  to  leave  the 
latter  State  at  Harsimus  Cove,  GreenviUe  or  South  Amboy 
piers,  the  termini  of  the  road  on  Now  York  harbor.  In 
the  year  1906  it  shipped  1,582,000  tons  of  coal;  in  1907  it 
shipped  2,010,200  tons,  and  in  1908  it  shipped  2,050,500. 
Of  these  amounts,  3J^%,  4J^%  and  6%,  respectively, 
were  unloaded  at  Soutib  Amboy.  The  balimce  of  the 
amounts  shipped  passed  through  Harsimus  Cove  nnd 
Greenville  piers.  The  cars,  on  arrival  at  the  latter  points, 
were  floated  across  the  harbor  and  transferred  to  railroads 
on  the  opposite  side.  The  bills  of  lading  for  the  coal  thus 
shipped  were  made  out  to  designated  purchasers  as  con- 
signees; the  coal  which  arrived  at  South  Amboy  was  con- 
signed to  plaintiff  in  error  at  such  place  and  was  intended 
to  be  transferred  to  bottoms  at  tidewata*  and  shipped  to 
States  east  of  New  Jersey.  ''This  coal,"  we  quote  from 
the  opinion  of  the  District  Court,  ''was  forwarded  from 
the  mines  on  orders  from  the  complainant's  Philadelphia 
agents  who  issued  such  orders  upon  requisitions  made 
upon  them  from  complainants 'New  York  agents.  Neither 
the  agents  at  the  mines  nor  at  Philadelphia  knew  for 
which  particular  customers  the  coal  thus  forwarded  to 
South  Amboy,  was  intended.  Ck)mplainant  had  a  number 
of  regular  customers  east  of  New  Jersey,  to  whom  it 
promised  to  make  deliveries  on  monthly  contracts:  the 


Digitized  by 


Google 


SUSQUEHANNA  C50AL  CX).  v.  SOUTH  AMBOY.    667 
228  n.&  OiunioQ  <rf  the  Court 

exact  requirements  of  such  customers,  in  tonnage  and 
kind  of  coal,  were  known  only  to  the  New  York  agents. 
These  agents  from  time  to  time  totaled  such  requirements 
plus  other  orders  for  coal,  and  issued  their  requisition 
based  upon  such  totals,  to  the  Philadelphia  agents.  Such 
requirem^its  said  the  shipments  made  thereunder,  varied 
in  tonnage  imd  kind  of  coal.  At  South  Amboy  complain- 
ant had  an  agent  who,  upon  the  orders  of  the  New  York 
agents,  superintended  the  loading  upon  such  bottoms  of 
the  kind  said  amoimt  of  coal  required  for  designated  cus- 
tomers. Whensoloaded,  the  master  of  the  bottoms  issued 
bills  of  lading  in  the  name  of  the  complainant  as  shipper, 
and  particular  persons  as  consignees.  These  bills  of 
lading  were  sent  to  complainant's  New  York  agents, 
whereupon  the  latter  made  out  invoices  to  the  consignees. 
Up  to  the  time  of  loading  the  bottoms,  the  title  of  the  coal 
was  in  complainant. 

''If,  upon  arrival  of  the  coal  at  South  Amboy,  bottoms 
were  on  hand  to  take  the  kind  of  coal  arriving,  such  coal 
was  transferred  from  the  cars  to  the  bottoms.  If  not,  such 
coal  was  dumped  into  a  coal  depot  or  storage  yard  of 
the  railroad  company,  located  about  two  thousand  feet 
from  the  piers,  equipped  with  derricks  for  the  loading  and 
unloading  of  coal,  said  where  the  different  kinds  of  coal  of 
the  complainant  were  put  into  piles,  which  would  be  sub- 
sequently transferred  into  bottoms;  not  necessarily  the 
first  bottoms  arriving  as  the  preference  was  given  to  coal 
subsequently  arriving  and  still  in  cars.  In  the  year  1006 
the  expense  of  dumping  the  coal  from  the  cars  and  its 
subsequent  transfer  into  bottoms  was  borne  by  the  rail- 
road company.  Subsequently,  sudi  expense  was  borne  by 
complainant." 

It  appears  horn  the  testimony  that  the  amoimt  of  coal 
in  the  depot  or  storage  yard  at  South  Amboy  varied.  ''It 
went,'*  it  was  testified,  ''to  10,000  tons,  but  it  ranges  from 
20,000  up  to  150,000  tons.'' 
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The  conclusion  of  the  District  Court  was  that  by  the 
storage  of  coal,  plainti£F  in  error  '' obtained  two  beneficial 
results.  First,  cars  arriving  when  no  bottoms  were  on 
hand  could  be  released  and  demurrage  charges  saved; 
second,  when  bottoms  arrived  said  no  cars  were  on  hand 
containing  the  kinds  of  coal  desired,  such  vessels  could  be 
loaded  from  the  piles,  resulting  in  a  saving  of  time  in  the 
departure  of  sudi  bottoms."  In  other  words  there  was 
something  more  than  the  submission  to  delay  in  trans- 
portation and  the  acceptance  of  its  consequences.  The 
situation  was  made  a  facility  of  business,  a  business  con- 
ducted through  agents  and  employes.  And,  it  will  be 
observed,  there  was  valuable  property  kept  in  the  State 
represented  by  the  coal,  varying  in  quantity  from  10,000 
tons  to  150,000  tons.  There  was  something  more,  there- 
fore, than  an  incidental  interruption  of  the  continuity  of 
its  journey  through  the  State. 

The  principal  witness  in  the  case  for  plaintiff  in  error, 
assenting  to  the  testimony  of  its  vice-president  given 
before  the  State  Board  of  Equalization,  testified  that 
without  regard  to  any  orders,  even  anticipating  the  market, 
the  attempt  was  to  keep  a  certain  amoimt  6f  coal  on  hand 
at  South  Amboy.  This  anticipation,  the  witnesses  ex- 
plained, was  an  anticipation  of  orders  from  regular  cus- 
tomers in  the  near  future,  the  witness  saying  that  while 
there  was  no  order  for  it,  still  there  was  an  implied  order; 
''  that  is,  an  implied  order  and  a  regular  condition  of  trade, 
and  to  supply  that  trade  we  keep  that  coal  there.  .  .  . 
The  condition  was,  to  take  care  of  the  trade  that  was 
regular,  and  this  coal  was  not  kept  there  for  that  purpose, 
it  was  there  from  an  overplus,  or  inability  to  load  it  in 
boats,  and  therefore  was  to  fill  these  implied  contracts 
and  orders — ^they  weren't  orders,  but  were  implied  con- 
tracts." This  is  confusing,  but  it  is  manifest  that  the 
coal  was  used  to  fiJI  anticipated  orders,  orders  not  im- 
mediately made  but,  it  may  be,  certain  to  be  made*    It 
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does  not  appear  how  they  could  be  filled,  uncertain  in 
time  as  they  were,  except  from  the  accumulations  at  South 
Amboy.  Indeed  it  is  in  the  testimony  that  without  such 
accumulations  the  orders  mi^t  strike  a  period  when  there 
were  no  cars  and  no  coal  uid  then  customers  would  suffer. 

It  is  clear,  we  repeat,  that  such  trade  could  only  Jbe  ac- 
commodated through  the  storage  of  coal  somewhere,  and 
plaintiff  in  error  availed  itself  of  the  conditions  to  put  the 
storage  in  New  Jereej. 

The  coal,  therefore,  was  not  in  actual  movement  through 
the  State ;  it  was  at  rest  in  the  State,  and  was  to  be  handled 
and  distributed  from  there.  Therefore,  the  principles 
expressed  in  Oeneral  OH  Co.  v.  Cram,  209  U.  S.  211,  and 
Bacon  v.  lUiruns^  227  U.  S.  504,  are  applicable  to  it.  The 
products  in  neither  of  those  cases  were  destined  for  sale 
in  the  States  where  stored;  the  delay  there  was  to  be  tem- 
porary, a  postponement  of  their  transportation  to  their 
destinations.  There  was,  howev^  a  business  purpose  and 
advantage  in  the  delay  which  was  availed  of,  and  while  it 
was  availed  of,  the  products  seciu^  the  protection  of  the 
State.  In  both  cases  it  was  held  that  there  was  a  cessation 
of  interstate  conunerce  and  subjection  to  the  dominion 
of  the  State. 

In  Bacon  v.  Illinois,  the  grain  which  was  taxed  had  been 
shipped  by  the  original  owners,  ^o  were  residents  of 
southern  and  western  States,  imder  contracts  for  its 
transportation  to  New  York  and  Philadelphia  and  other 
eastern  cities,  with  a  reservation  to  the  owners  to  remove 
it  from  the  cars  at  Chicago  for  certain  temporaiy  pur- 
poses ''or  change  the  ownership,  consignee  or  destination 
thereof."  The  grain,  while  in  transit,  was  purchased  by 
Bacon,  he  suoceeding  to  the  rights  of  the  vendors.  Upon 
arrival  of  the  grain  at  Chicago  he  exercised  the  right  to 
remove  it  from  the  cars  to  his  private  elevator  to  avail 
himself  of  the  privilege  reserved.  The  privilege  being 
exercised,  he  turned  the  |;rain  over  to  the  railroad  comr 
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panies  for  transportation  in  accordance  with  ori^nal 
contracts.  After  commenting  upon  the  power  he  had 
over  the  grain  while  in  Chicago,  we  said  (p.  516),  ''He  had 
established  a  local  facility  in  Chicago  for  his  own  ben^t 
and  while,  through  its  employment,  the  grain  was  there 
at  rest,  there  was  no  reason  why  it  should  not  be  included 
with  his  other  property  within  the  State  in  an  assessment 
for  taxation  which  was  made  in  the  usual  way  without 
discrimination."  For  this  concludon  cases  were  cited. 
It  was  further  said  (p.  517),  ''The  property  was  held 
within  the  State  for  purposes  deemed  by  the  owner  to  be 
beneficial;    .    •    •'' 

In  Oeneral  OH  Co  v.  Croin,  oil  contained  in  tanlos  at 
IViemphis,  Tennessee,  was  subject  to  an  inspection  tax. 
The  oil  was  shipped  to  Memphis  from  producing  and 
refining  points  in  Ohio  and  Pennsylvania  uid  handled  in 
tank  cars  and  other  receptacles  to  be  forwarded  to  cus- 
tomers in  Arkansas,  Louisiana  and  Miscdssippi,  in  whidi 
States  the  oil  company  had  many  r^;ular  customers  from 
whom  it  always  had  on  hand  many  unfilled  orders  for 
oil  to  be  delivered  as  soon  as  possible  or  convenient.  At 
Memphis  the  oil  company  maintained  two  tanks,  one  of 
which  was  plainly  marked:  "Oil  already  sold  in  Arkansas, 
Louisiana  and  Mississippi,^'  and  whidi  remained  in 
Memphis  only  long  enough  (a  few  days)  to  be  properly 
distributed  according  to  the  orders  therefOT.  The  other 
tank  or  vessel  was  for  oil  sold  in  those  States  and  kept 
separate  and  apart  until  orders  should  be  received  from 
customers  in  those  States.  The  oil  was  never  sold  other- 
wise than  upon  such  orders.  We  said  of  this  situation  that 
the  company  was  doing  business  in  the  State  and  that  its 
property  was  receiving  the  protection  of  the  State.  Its 
oil  was  not  in  movement  through  the  State.  To  the 
contention  that  the  oil  was  only  there  for  distribution  and 
to  fulfill  orders  already  received,  we  said  (p.  231),  "It 
required  storage  there — ^the  maintenance  (rf  the  means  of 
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storage,  of  putting  it  in  and  taking  it  from  storage/' 
In  that  case  and  in  Bacon  v.  lUinoia  we  considered  the 
cases  relied  on  here  by  plaintiff  in  error  in  which  particular 
exercises  of  the  state  power  were  decided  to  be  in  conflict 
with  the  paramount  authority  of  Congress  over  interstate 
commerce.  We  need  not  again  review  the  cases.  We  are 
not  unmindful  of  their  principle  and  reasoning  and  the 
difficulty  presented  in  them  and  presented  here  of  mark- 
ing the  line  of  dominion  between  the  National  and  state 
jurisdiction.  The  one  is  as  necessary  as  the  other  to  be 
preserved. 

It  is  contended  by  defendant  in  error  that  the  basis  of 
the  taxes  of  all  three  years  is  the  same  and  that  the  taxes 
of  1906  were  attacked  by  proceedings  in  the  New  Jersey 
state  courts,  the  same  grounds  of  illegality  being  asserted 
there  as  here  (Sv^squehanna  Coal  Co.  v.  South  Amboy,  76 
N.  J.  L.  412;  77  id.  7d6),  and  that  therefore  the  decision  of 
the  state  court  is  res  judicata.  The  views  we  have  ex- 
pressed make  it  unnecessary  to  pass  upon  the  contention 
or  to  consider — the  question  not  being  raised — whether 
the  decision  as  to  the  taxes  in  1906  is  an  adjudication  also 
under  the  laws  of  the  State  of  the  taxes  of  1907  and  1908. 
See  New  Orleans  v.  Citizens  Bank,  167  U.  S.  371;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  573;  Citizens  Bank  v. 
Parifcer,  192  U.S.  73. 

Judgment  affirmed. 
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WOOD  V.  CHESBOROUGH. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OP 
BflSSISSIPPI. 

No.  257.    Argued  April  24,  25,  1013.— Decided  May  26, 1918. 

If  the  judgment  of  the  state  court  rests  on  Federal  and  non-Federal 
grounds,  and  the  latter  be  sufficient  to  support  it,  there  can  be  no 
review  by  this  court.   PresUm  v.  Chicago,  226  U.  S.  447. 

The  application  of  laches  and  the  statute  of  limitation  does  not  present 
a  Federal  question. 

This  court  can  only  review  findings  of  fact  by  the  state  court  to  the 
eictent  necessary  to  determine  whether,  there  Ibieing  no  evidence  to 
support  them,  a  Federal  right  has  been  denied  by  them,  or  where 
conclusions  of  law  as  to  a  Federal  right  and  questions  of  fact  arc  so 
intermingled  as  to  make  such  review  necessary  for  the  purpose  ,of 
passing  on  the  Federal  questbn.  Chapman  v.  Ooodnaw,  123  U.  S. 
MO. 

The  highest  court  of  the  State  having  held,  following  its  former  deci- 
sions on  the  same  subject,  that  the  plaintiff's  cause  3f  action  was 
barred  by  laches  and  res  jitdicata,  the  judgment  rests  on  non-Federal 
grounds  sufficient  to  sustain  it. 

This  court  wiH  not  review  the  judgment  of  the  highest  state  court  in 
accepting  its  former  dedsions  as  determining  the  law  of  the  State 
and  give  a  different  interpretation  of  that  law.  To  do  so  would  give 
this  court  power  to  review  all  judgments  of  state  courts  where 
Federal  questions  are  set  up  and  to  substitute  its  judgment  for  that 
of  the  state  courts  as  to  state  laws. 

Writ  of  error  to  review  95  Mississippi,  63,  dismissed. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
to  review  a  judgment  of  the  state  c6utt  when  the  same 
rests  on  non-Federal  as  well  as  Federal  groimds,  are 
stated  in  the  opinion. 

Mr.  Duane  E.  Fox  and  Mr.  Frank  BougfUon  Fox,  with 
whom  Mr.  Robert  E.  Bunker  was  on  the  brief,  for  plaintiffs 
in  error. 
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Mr.  T.  M.  Miller  for  defendants  in  error. 

Mr.  Justice  McEjbnna  delivered  the  opinion  of  the 
court. 

This  suit  concerns  the  title  to  certain  lands  in  the 
State  of  Mississippi.  There  was  an  original  and  an 
amended  bill.  The  original  bill  was  one  to  quiet  title 
simply.  An  answer  was  filed  to  it  which,  among  other 
defenses,  set  up  the  decree,  hereafter  referred  to,  and 
adverse  possession  under  the  decree.  Other  defendants 
were  brought  in  and  an  amended  bill  filed.  The  bills 
allege  the  following:  Plaintiffs  derive  title  through  patent 
to  the  State  xmder  the  Swamp  Land  Act  of  Sept.  28, 1850, 
9  Stat.  519,  c.  84,  and  patent  from  the  State  to  the  Pearl 
River  Improvement  and  Navigation  Company  in  1871, 
certain  conveyances  on  account  of  a  sale  for  taxes,  and  an 
act  of  the  legislature  of  the  State  approved  April  19,  1873, 
by  which,  it  is  alleged,  all  the  acts,  deeds  and  proceedings 
of  the  Pearl  River  Improvement  and  Navigation  Company 
were  ratified,  approved  and  confirmed. 

On  the  fourteenth  of  October,  1891,  the  defendant,  the 
Southern  Pine  Company,  brought  a  suit  making  three 
of  the  plaintiffs  in  this  suit  defendants,  in  which  it  was 
alleged,  among  other  things,  that  the  company  was  the 
owner  of  the  lands  described  and  that  the  plaintiffs  herein 
asserted  title  thereto  and  prayed  that  it  be  cancelled,  as  it 
cast  a  cloud  upon  the  title  of  the  company.  The  plaintiffs 
(defaidants  in  that  suit)  made  their  answer  a  cross-bill 
and  prayed  that  the  title  of  the  Southern  Pine  Company 
be  cancelled  as  a  cloud  on  their  title. 

Plaintiffs  employed  one  E.  E.  Baldwin,  who  was  then 
and  for  many  years  thereafter  engaged  in  the  practice  of 
the  law  at  Jackson,  Mississippi,  to  conduct  the  suit  for 
them.  By  virtue  of  his  employment  he  appeared  at  the 
November  term  of  comrt  in  1891  and  at  each  subsequent 
VOL.  ccxxviii — 43 
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term  until  the  July  term,  1895.  Diiring  that  time  nothing 
was  done  in  the  case.  Baldwin  was  paid  to  conduct  the 
suit  from  its  inception  to  its  tennination,  but,  unknown  to 
plaintiffs,  early  in  October,  1895,  he  was  aflSicted  with  a 
severe  stroke  of  paralysis  and  another  in  May,  1896,  and 
from  that  time  plaintiffs  were  informed  and  believed  Uiat 
he  became  mentally  and  physically  incapacitated  from 
looking  after  his  engagements. 

At  the  July  term,  1896,  while  plaintiffs  were  absent 
from  the  State,  they  being  non-residents,  and  while 
Baldwin,  their  counsel,  was  incapacitated  and  not  cognis- 
ant of  what  was  gping  on,  the  Southern  Pine  Company  set 
down  the  case  for  final  hearing,  and  at  its  request  a  decree 
was  rendered  cancelling  plaintiffs'  title  to  the  lands  as  a 
cloud  upon  that  of  the  Southern  Pine  Company.  The 
record  was  made  part  of  the  bill.  Neither  of  tiie  plaintiffs 
had  any  knowledge  or  information  of  the  rendition  of  the 
decree  nor  of  the  incapacity  of  their  counsel  until  the 
latter  part  of  the  year  1900  or  the  first  of  the  year  1901, 
when  they  began  to  take  steps  to  assert  their  ri^ts  in  the 
premises. 

Plaintiffs  allege  that  under  the  circimristances  the  decree 
should  be  set  aside  and  held  to  be  absolutely  void.  And  it 
is  alleged  that  while  the  suit  was  pending  the  Southern 
Pine  Company  conveyed  the  lands  to  the  defendant, 
A.  M.  Chesborough,  who  conveyed  undivided  interests 
therein  to  other  defendants,  and  that  they  claim  title  to 
the  lands  by  virtue  of  the  conveyances  and  the  decree  in 
favor  of  the  Southern  Pine  Company. 

There  were  demurrers  to  the  bills,  which  were  over- 
ruled, and  defendants  answered.  The  answer  denied  the 
validity  of  the  acts  of  1871  and  1873,  under  which  plain- 
tiffs claimed,  and  the  validity  of  the  title  asserted  through 
them;  admitted  that  the  Southern  Pine  Company  brought 
suit  as  alleged  by  plaintiffs  and  that  a  decree  was  rendered 
therein  and  averred  that  the  latter  was  res  judicata; 
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alleged  the  belief  that  Baldwin,  plaintiff's  counsd,  aban- 
doned the  defense  of  that  suit  for  the  reason  that  the 
Supreme  Coiul  of  Mississippi  had  decided  in  the  ease  of 
Hardy  v.  HartmaUy  65  Mississippi,  504,  and  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Mississippi, 
in  Bradford  v.  HaUy  that  the  patents  issued  to  the  Pearl 
River  Improvement  and  Navigation  Company  were  null 
and  void  and  no  defense  could  have  been  interposed  to  the 
suit.  To  the  amended  bill  as  a  bill  of  review  defendants 
pleaded  the  statute  of  limitation  of  two  years  and  laches. 

Testimony  was  submitted  and  there  was  an  agreed 
statement  of  facts.  A  decree  was  entered  dismissing  the 
original  and  amended  bills.  It  was  affirmed  by  the  Su- 
preme Coml  of  the  State.    95  Mississippi,  63. 

The  Supreme  Qo\xri  rested  its  decision  entirely  upon 
the  decree  rendered  in  the  suit  of  the  Southern  Pine  Com- 
pany, and,  stating  the  facts,  said  that  the  Southern  Pine 
Company  claimed  by  virtue  of  patents  issued  by  the  State 
subsequent  to  1871,  and  plaintiffs  (defendants  in  that  suit) 
claimed  under  the  Pearl  River  Improvement  and  Naviga- 
tion Company  act  of  1871,  dealt  with  in  the  case  of  Hardy 
V.  Hartman,  65  Mississippi,  504.  The  case,  the  com* 
further  said,  was  continued  from  term  to  term  and  was 
finally  submitted  upon  the  pleadings,  certain  exhibits 
and  documentary  evidence,  and  a  decree  rendered  for  the 
company  confirming  its  title  and  cancelling  that  of  the 
defendants.  The  decree  was  not  appealed  from  within 
the  two  years  allowed  by  law  for  taking  appeals.  In  1902, 
six  years  after  the  rendition  of  the  decree,  plaintiffs  filed 
their  original  bill.  Upon  hearing  wid  being  met  by  a  plea 
of  res  jitdicata,  they  filed  an  amended  bill  seeking  to  have 
the  decree  set  aside  because  their  attorney  was  too  ill  to 
give  the  case  proper  attention.  This  illness  the  court, 
however,  said  came  to  the  knowledge  of  plaintiffs  three 
and  one-half  years  before  it  was  sought  to  set  aside  the 
decree..    ''In  this  state  of  facts/'  the  court  continued. 
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''there  is  no  escape  from  the  authority  of  Brooks  v.  Spannj 
63  Mississippi,  198,  and  an  attentive  examination  of  that 
case  will  show  that  it  can  make  no  difference  whether  the 
amended  bill  is  or  is  not  technically  a  bill  of  review.  Fur- 
thermore, we  do  not  think  there  is  such  diligence  shown 
by  appellants  in  tiiis  case  as  would  entitle  them  to  vacate 
the  former  decree  even  though  no  statute  of  limitationb 
barred  the  way.  We  cannot  s  e  our  way  clear  to  go  fur- 
ther than  this  and  decide  the  other  imi)0rtant  and  inter- 
esting questions  presented  since  the  action  of  the  court 
in  upholding  the  plea  of  res  judicata  disposes  of  the  case.'' 

It  will  be  observed  that  the  trial  court  based  its  decision 
upon  the  effect  of  the  decree  in  favor  of  the  Southern  Pine 
Company  as  an  adjudication  of  the  issues  and  that  the 
Supreme  Court  rested  its  decision  mainly  upon  the  statute 
of  limitations  and  laches. 

A  motion  is  made  to  dismiss  on  the  ground  that  the  case 
was  decided  upon  non-Federal  questions  sufficient  to  sus- 
tain the  judgment.  The  motion  is  resisted  by  plaintiffs. 
They  contend  thai  the  ground  urged  for  its  support  does 
not  apply  because  they  ''consistently  pleaded  and  con- 
tinually urged  constitutional  immunities''  and  that  the 
jurisdiction  of  this  court  "cannot  be  ousted  by  mere  action 
of  the  state  court  in  ignoring  and  refusing  to  consider  such 
constitutional  questions,"  by  assuming  that  its  decision 
on  a  point  of  local  law  is  decisive  of  constitutional  ques- 
tions; "particularly  when  the  decision  of  the  points  of 
general  and  local  law  necessarily  include  a  consideration 
of  the  constitutional  immunities. ' '  An  elaborate  argument 
is  submitted  to  establish  these  contentions.  The  foimda- 
tion  of  it  is  that  Federal  questions  were  essentially  in- 
volved and  their  decision  was  evaded  by  the  Supreme 
Court.  These  questions  arose,  it  is  contended,  by  the 
impairment  of  the  contract  constituted  by  the  acts  of 
1871  and  1873,  imder  which  plaintiffs  claim  title,  by  the 
repeal  of  those  acts  by  the  legislature  of  the  State  aiul  the 
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cancellation  of  the  titles  founded  upon  them  in  the  hands 
of  bona  fide  transferees  and  by  executive  action  pursuant 
to  the  repealing  acts  granting  the  lands  to  others.  Such 
action,  it  is  contended,  '^impaired  the  obligation  of  con- 
tracts by  legislative  enactment  and  deprived  the  plaintiffs 
of  property  without  due  process  of  law/^ 

The  contention  undoubtedly  presents  a  Federal  ques- 
tion, and,  on  account  of  it,  it  is  said  that  we  may  review 
the  local  questions  on  which,  we  have  seen,  the  Supreme 
Court  of  the  State  based  its  decision.  It  is,  however, 
argued  that  ''if  the  pleadings  or  proceedings  in  the  state 
court  present  or  disclose  the  assertion  of  a  Federal  right  or 
constitutional  immunity,  this  court  has  jurisdiction  to 
review  the  decision  of  the  state  court,  even,  though  that 
decision  is  based  entirely  upon  the  questions  of  local  law, 
and  the  decision  of  this  court  may  decide  those  questions 
only.''  This  is,  in  effect,  saying  that  in  all  cases  if  there 
be  local  and  Federal  questions  we  may  pass  upon  both  and 
revaise  the  state  court  upon  both.  And  yet  it  is  well 
established  that  if  tiiere  be  Federal  and  non-Federal 
grounds,  and  the  latter  be  sufficient  to  support  the  judg- 
ment of  the  state  court,  there  can  be  no  review  by  this 
court.  And  certainly  the  application  of  laches  and  the 
statute  of  limitations  does  not  present  a  Federal  question. 
Qaar,  ScoU  &  Co.  v.  Shannon,  223  U.  S.  468;  Preston  v. 
Chicago,  226  U.  S.  447,  450. 

Plaintiffs,  however,  advance  thdr  contention  with  con- 
fidence and  attempt  to  support  it  by  a  citation  of  cases. 
We  need  not  review  them  all.  They  do  not  impugn  the 
doctrine  that  there  may  be  a  non-Federal  question  de- 
cided broad  enou^  to  support  the  state  court's  decision 
which  we  are  without  power  to  review,  though  there  may 
also  be  Federal  questions  in  the  case.  They  only  hold  that 
the  sufficiency  of  the  Federal  right  set  up  cannot  be  evaded 
if  necessary  to  the  determination  of  the  case,  and,  it  may 
be  admitted,  that  of  such  necessity  this  court  must  in 
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each  instance  decide.  Huntington  v.  AttriU,  146  U.  S.  657, 
is  an  example/  and  also  CresstfiB  v.  Knights  of  Pythias, 
225  U.  S.  246,  and  Kansas  City  Southern  Railroad  Co.  v. 
AJbers  Commission  Co.,  223  U.  S.  573.  Chapman  v.  Goodr 
now,  123  U.  S.  540,  is  an  illustration  of  the  doctrine  and 
its  explanation.  In  CresswiU  y.  Knights  of  Pythias  it  is 
decided  that  this  court  will  review  the  finding  of  facts  by 
a  state  court  (a)  where  the  Federal  right  was  denied  as  a 
result  of  them  and  there  is  no  evidence  to  support  them,  a 
question  of  law  hence  resulting  for  dedusdon;  and  (b)  where 
a  conclusion  of  law  as  to  a  Federal  right  and  finding  of  fact 
are  so  intermingled  as  to  cause  it  to  be  necessary,  for  the 
purpose  of  passing  on  the  Federal  question,  to  analyze 
and  dissect  the  facts.  To  the  extent  necessary  to  do  so 
the  power  exists  as  a  necessary  incident  to  a  decision  upon 
the  claim  of  denial  of  the  Federal  right. 

Neither  condition  exists  in  the  case  at  bar.  It  comes, 
instead,  under  the  principle  of  Chapman  v.  Ooodnow. 
There  the  Federal  question  alleged  to  have  been  involved 
in  a  former  decree,  and  to  which  due  faith  and  credit  under 
the  Constitution  of  the  XJnited  States,  it  was  insisted, 
should  have  been  accorded,  was  held  to  be  superseded  by 
a  new  promise.  So  in  the  case  at  bar.  The  rights  of  plain- 
tiffs based  on  the  act  of  1871,  imder  which  the  patent  to 
the  Pearl  River  Improvement  and  Navigation  Company 
was  issued,  and  the  confirmatory  act  of  1873  were  deter- 
mined in  the  suit  of  the  Southern  Pine  Company  against 
certain  of  the  plaintifFs  and  through  whom  title  is  de- 
raigned.  That  decree  stood  as  an  obstruction  to  the  asser- 
tion of  plaintiffs'  title.  They  attacked  it  in  their  amended 
bill  and  sought  to  have  it  reviewed  and  set  aside.  The 
trial  court  denied  the  prayer  of  the  bill  and  held  the  decree 
res  judicata.  The  Supreme  Court  decided  that  the  statute 
of  limitations  of  the  State  precluded  the  relief  sought,  and 
for  the  decision  cited  Brooks  v.  Spann,  63  Mississippi,  198. 
The  court  further  decided  that  ''even  though  no  statute 
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of  limitations  barred  the  way''  there  was  no  "such  dili- 
gence shown  by  plaintiffs  to  entitle  them  to  vacate  the 
former  decree." 

In  Brooks  v.  Sparing  to  avert  the  efifects  of  a  plea  of  res 
judicata  against  the  cause  of  action  set  up,  an  amendment 
was  made  which  asserted  not  only  the  original  grounds  of 
recovery  but  also  averred  that  the  suit,  the  decree  of 
which  was  so  pleaded,  was  instituted  and  prosecuted  with- 
out the  consent,  knowledge  or  prociu-ement  of  the  party 
against  whom  it  was  rendered.  A  demiurer  to  the  bill  set 
up,  among  other  groimds,  the  statute  of  limitations  of  the 
State.  Commenting  on  the  decree,  the  court  said  that  it 
presented,  if  valid,  an  insurmoimtable  obstacle  to  the  suit; 
it  had  to  be  attacked  and  nullified,  or  all  controversy  over 
its  subject  matter  was  by  it  forever  foreclosed.  Holding 
that  the  suit  was  barred  by  the  statute  of  limitations,  the 
coiui^  said:  "There  is  no  statute  of  limitations  applicable 
by  its  terms  to  the  right  to  annul  the  decree,  but  in  the 
absence  of  such  statute  the  court  will  adopt  that  one  which 
is  applicable  to  analogous  rights.  By  sections  2680  and 
2681  of  the  Code  of  1880  the  time  in  which  bills  of  review 
and  appeals  may  be  prosecuted  is  limited  to  two  years, 
and  by  section  2075  a  like  limitation  is  imposed  upon  the 
rights  to  surcharge  ^d  falsify  the  accounts  of  executors, 
administrators  and  guardians.  It  thus  appears  that  for 
errors  of  law  or  fact,  in  the  classes  of  cases  named  in  these 
statutes,  a  uniform  limitation  of  two  years  has  been  de- 
clared, and  within  such  time,  we  think,  persons  having 
notice  of  decrees  affecting  theii*  rights,  which  for  fraud  or 
other  sufficient  reasons  should  be  vacated  by  the  courts, 
ought  to  take  action,  failing  in  which,  relief  should  be 
denied.  Plymouth  v.  Russell  Mills,  7  Allen,  438;  Evans  v. 
Bacon,  99  Massachusetts,  213;  Gordon,  Admr.,  v.  Ross, 
63  Alabama,  363." 

The  Supreme  Court,  in  the  case  at  bar,  accepted  this 
decision  as  determining  the  law  of  the  State,  and  we  cannot 
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review  its  judgment  and  give  a  different  interpretation 
of  that  law.  That  case  and  this  have  many  features  of 
resemblance.  The  suit  and  decree  pleaded  in  that  case 
was  a  suit  and  decree  in  the  state  court.  The  suit  at  bar 
was  commenced  in  the  state  court,  and  the  decree  pleaded 
and  which  is  sought  to  be  set  aside  was  rendered  in  the 
same  court.  It  was  subject,  therefore,  to  the  local  pro- 
cedure and  local  laws.  If  we  should  assert  a  power  of 
review  in  such  case  we  could  exercise  like  power  in  all 
cases  where  Federal  questions  are  set  up  and  substitute 
our  judgment  for  the  judgment  of  the  state  courts  as  to 
the  state  laws. 

We  may  say,  in  conclusion,  that  there  are  many  cases 
illustrating  the  power  of  the  States  over  the  pleadings  and 
practice  in  their  courts  and  the  right  to  prescribe  within 
what  time  and  upon  what  conditions  suits  can  be  com- 
menced and  maintained.  Texas  &  New  Orleans  R.  R.  Co. 
V.  Miller,  221  U.  S.  408;  Brinkmeier  v.  Missouri  Pacific 
Railway  Co.,  224  U.  S.  268. 

The  motion  to  dismiss  must  be,  and  it  is,  granted. 

Dismissed. 


CHICAGO    DOCK    AND    CANAL    COMPANY    i;. 
FRALEY,  AS  ADMINISTRATRIX  OF  CLAFFY. 

l^RBOB  TO  THfi  SUPREME  COURT  OF  THE  STATE  OF  ILLINOI& 
No.  280.    Argued  May  2, 1013.— Decided  May  26,  1913. 

Police  le^slation  cannot  be  judged  by  abstract  or  theoretical  com- 
parisoDs,  but  it  must  be  presumed  to  have  been  induced  by  actual 
experience.  Even  if  disputable  or  crude  it  may  not  violate  the 
Fourteenth  Amendment. 

One  who  is  not  discriminated  against  cannot  attack  a  police  statute  of 
the  State  because  it  does  not  go  farther;  and  if  what  it  enjoins  of 
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one  it  enjoins  of  all  others  in  the  same  class,  that  person  cannot  com- 
plain on  account  of  matters  of  which  neither  he  nof  any  of  his  dass 
are  enjoined. 

The  Constitution  of  the  United  States  does  not  require  that  all  state 
laws  shall  be  perfect,  nor  that  the  entire  field  of  proper  legislation 
shall  be  covered  by  a  single  enactment.  Rosenihial  v.  New  Yark,  226 
U.  S.  260. 

There  may  be  different  degrees  of  danger  in  construction  of  buildings 
and  a  classification  based  upon  such  degree  as  the  legislature  of  the 
State  determines  may  be  proper,  and  so  that  the  classification 'does 
not  violate  the  equal  protection  provision  of  the  Fourteenth  Amend- 
ment.  Mutual  Loan  Co.  v.  Martd,  222  U.  S.  225. 

The  statute  of  Illinois  providing  for  protecting  elevating  and  hoisting 
machinery  in  buildings  under  construction  is  not  tmconstitutional 
as  denying  equal  protection  of  the  law;  nor  is  the  classification  as  to 
different  methods  of  protecting  different  classes  of  buildings,  both  as 
to  location  in  cities  and  villages  and  as  to  nature  of  use  of  buildings, 
based  on  too  fine  and  minute  distinctions.  It  is  within  the  power 
of  the  legislature  to  determine  such  distinctions  if  all  in  the  same  situ- 
ation are  treated  alike. 

Even  if  some  provisions  of  a  statute  are  unconstitutional,  if  they  do  not 
affect  plaintiff  in  error  this  court  is  not  concerned  with  them  and 
cannot  declare  the  whole  statute  unconstitutional  as  inseparable. 

249  Illinois,  210,  afi&rmed. 

The  facts,  vtrhich  involve  the  constitutionality,  under 
the  equal  protection  clause  of  the  Fourteenth  Amendment, 
of  provisions  of  an  Illinois  statute  in  regard  to  the  pro- 
tection of  hoists  and  elevators  in  buildings  imder  con- 
struction, are  stated  in  the  opinion. 

Mr.  Morse  Ives  for  plaintiff  in  error: 

Section  7  of  the  act  violates  the  equal  protection  clause 
of  the  Fourteenth  Amendment  because  the  classification 
it  seeks  to  make  is  according  to  minute  rather  than  general 
distinctions.  Mondou  v,  N.  7.,  N.  H.  &  H.  R.  R.  Co.,  223 
U.  S.  1. 

It  does  not  bring  within  its  purview  all  those  who  are 
in  substantially  the  same  situation  or  circumstances.    C, 
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M.  &  St.  P.  Tty.  Co.  V.  Wesihy,  178  Fed.  Rep.  619,  624, 
and  cases  there  collected;  Lvpman  v.  Peaple^  175  Illinois, 
101, 107. 

In  fact,  as  construed  by  the  Supreme  Court  of  Illinois, 
the  act  does  not  protect  any  man  at  the  place  where  he 
works,  but  does  protect  some  men  at  places  where  they 
do  not  work. 

According  to  that  court's  construction,  the  test  is  the 
use  of  a  particular  hoistway  in  a  particular  manner,  for 
elevating  materials  to  be  used  for  a  particular  piupose. 
The  lifting  of  the  same  materials,  elevated  in  tihe  same 
quantities  in  another  hoistway,  either  in  a  different  man- 
ner and  for  the  same  purpose  or  in  the  same  manner  but 
for  a  different  purpose  is  not  condenmed. 

This  classification  is  entirely  unnatiu^  and  wholly 
arbitrary,  and  therefore  invalid.  NicoU  v.  Ames,  173  U.  S. 
509,  521;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  EUis,  166  U.  S.  150, 
165;  State  v.  C,  B.  &  Q.  R.  R.  Co.  (Mo.),  125  S.  W.  Rep. 
28, 30, 31 ;  ConnoUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  541, 
564,  and  cases  cited  supra. 

But  even  if  §  7  be  held  to  be  constitutional,  other  sections 
of  the  act  are  unconstitutional  and  the  whole  le^slative 
scheme  must  fall,  and  §  7  cannot  stand  by  itself.  ConnoUy 
v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  565;  Matthews  v. 
People,  202  Illinois,  389,  406;  Chicago  v.  Burke,  226 
Illinois,  191,  203. 

Mr.  James  C.  McShone,  for  defendant  in  error,  sub- 
mitted: 

The  statute  in  question  is  remedial  in  its  nature  and 
should  not  be  strictly  construed.  Johnson  v.  So.  Pac.  R. 
Co.,  196  U.  S.  1. 

While  the  act  is  designed  for  the  protection  and  safety 
of  persons,  in  and  about  the  construction,  repairing,  al- 
teration, or  removal  of  baildings,  bridges,  viaducts,  and 
oih^  structures,  still  it  is  not  necessary  that  the  act  should 


Digitized  by 


Google 


CHICAGO  DOCK  CO.  v.  FRALEY.  683 

228  U.  S.  Argument  for  Defendant  in  Error. 

cover  the  entire  field  of  dangers  to  which  such  persons  are 
exposed.  The  question  here  is  one  of  power  of  the  legis- 
lature to  enact  legislation  of  this  class,  and  this  court 
should  not  be  concerned  with  mere  matters  of  policy  or 
wisdom  of  such  legislation.  Rosenthal  v.  New  Yorkj  226 
U.  S.  260;  C,  B.  &  Q.  R.  R.  Co.  v.  McGuire,  219  U.  S.  549 
(569). 

Employers'  liability  laws,  relating  to  railroads,  and 
even  as  covering  all  employes  of  railroads,  whether  en- 
gaged in  hazardous  occupations  or  not,  have  been  held 
constitutional  by  this  court,  and  the  classifications  therein 
made,  proper.  LouisviUe  &  N.  Ry.  Co.  v.  MeUon,  218 
U.  S.  36;  Mobile  &c.  R.  Co.  v.  Tumipseed,  219  U.  S.  35, 
44;  Aluminum  Co.  v.  Ramsey,  232  U.  S.  251, 256;  Mo.  Pac. 
Ry.  Co.  V.  CasOe,  224  U.  S.  541,  546;  Mondm  v.  N.  7., 
N.  H.  &  H.  R.  Co.,  223  U.  S.  1. 

Even  if  §  7  be  held  to  apply  only  to  hoists  and  elevators 
within  a  building,  or  even  if  subject  to  other  criticisms 
made  by  counsel  for  plaintiff  in  error,  such  discriminations 
have  a  reasonable  basis  and  are,  therefore,  not  contrary 
to  the  Fourteenth  Amendment.  Quong  Wing  v.  Kirken- 
daU,  223  U.  S.  59,  65;  American  Sugar  Co.  v.  Lcuisiarui^ 
179  U.  S.  89;  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S. 
157;  CargiU  Co.  v.  Minnesota,  180  U.  S.  452. 

The  provisions  of  §  6,  even  if  held  to  be  limited  to  such 
buildings  within  cities  as  are  mentioned  in  this  section, 
are  not,  on  that  account,  unreasonable.  Chicago  v.  Sturgis, 
222  U.  S.  313. 

But  if  this  section  of  the  act  should  be  held  unconstitu- 
tional, if  so  limited  to  buildings  in  cities,  then,  in  order 
to  save  the  constitutionality  of  the  section,  it  would  be 
proper  to  construe,  the  section  as  not  so  limited. 

Sections  2  and  3  of  the  act  are  not  unconstitutional  be- 
cause they  except  from  its  provisions  "a  private  house 
used  exclusively  as  a  private  residence."  Arms  v.  Ayer, 
192  Illinois,  601. 
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Even  if  some  of  the  sections  of  the  act,  other  than  §  7, 
should  be  held  unconstitutional,  yet  if  §  7  is  constitutional, 
it  is  separable  from  the  others,  and  the  others  are  so 
separated  from  the  act  as  a  whole,  that  §  7,  and  the  act, 
as  a  whole,  are  valid.  C,  B.  &  Q.  R.  R.  Co.  v.  JaneSj  149 
Illinois,  387. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  directed  to  review  a  judgment  of 
the  Supreme  Court  of  the  State  of  Illinois,  affirming  a 
judgment  in  an  action  brought  by  Gertrude  V.  Claffy, 
against  plaintiff  in  error  for  the  violation  of  §  7,  of  a 
statute  of  the  State  entitled  ^'An  act  providing  for  the 
protection  and  safety  of  persons  in  and  about  the  con- 
struction, repairing,  alteration  or  removal  of  buildings, 
bridges,  viaducts  and  other  structures,  and  to  provide  for 
the  enforcement  thereof."    Laws  of  1907,  p.  312. 

Section  7  reads  as  follows: 

''If  elevating  machines  or  hoisting  apparatus  are  used 
within  a  building  in  the  course  of  construction  for  the 
purpose  of  lifting  materials  to  be  used  in  such  constnic- 
tion,  the  contractors  or  owners  shall  cause  the  shafts 
or  openings  in  each  floor  to  be  inclosed  or  fenced  in  on 
all  sides  by  a  substantial  barrier  or  railing  at  least  eight 
feet  in  height.    .    .    .'' 

Section  9  gives  a  right  of  action  for  a  wilful  violation  of 
or  f allium  to  comply  with  any  provisions  of  the  act  to  the 
person  injured  or,  in  case  of  loss  of  life,  to  his  widow, 
lineal  heirs,  adopted  children  or  persons  depend^it  upon 
him,  for  damages  so  sustained. 

Gertrude  V.  Claffy,  widow  of  Charles  F.  Claffy,  brought 
suit  against  plaintiff  in  ^ror  and  one  Henry  Erickson  for 
causing  the  death  of  her  husband  through  violation  of  the 
act.     The  defendants  filed  separate  demurrers  to  the 
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declaration,  which  were  overruled.  An  additional  count 
was  filed  by  the  plaintiff  in  the  action  which  set  out  with 
detail  the  cause  of  action.  The  defendants  answered  and, 
upon  a  trial  to  a  jury,  a  verdict  of  $10,000  was  returned 
against  defendants.  A  new  trial  was  granted  as  to  Erick- 
son,  and  $2500  of  the  amount  found  reoutted  and  a  judg- 
ment entered  against  plaintiff  in  error  here  for  the  sum 
of  $7500.  It  was  sustained  by  the  Supreme  Court  of  the 
State.  Subsequently,  Gertrude  V.  Claffy  having  died,  her 
administratrix,  defendant  in  error  here,  was  substituted 
as  appellee  in  the  Supreme  Court. 

The  facts  are  these:  Plaintiff  in  error  was  the  owner  of  a 
large  building  in  the  course  of  construction  in  Chicago,  and 
Erickson  was  the  contractor  for  its  erection.  Tlie  de- 
ceased was  employed  by  the  plumbing  contractor,  and,  in 
the  course  of  his  employment,  was  working  in  the  building. 

In  the  building  there  was  an  elevator  or  hoist,  operated 
through  a  shaft  or  opening,  for  the  purpose  of  lifting 
materials  to  be  used  in  the  construction  of  the  building. 
It  was  not  inclosed  or  fenced  in  as  required  by  §  7  of  the 
act.  Deceased  was  at  work  upon  a  pipe  immediately 
alongside  of  the  shaft  and  accidentally  fell  into  and  down 
through  it  a  distance  of  six  stories. 

The  contention  of  plaintiff  in  error  is  here,  as  it  was  in 
the  state  courts,  that  §§  7  and  9  of  the  act  violate  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  in  that  they  deny  to  him  the  equal  protection  of 
the  laws.  He  specifies  as  grounds  of  his  contention  that 
the  classification  of  the  statute  is  based  upon  minute 
rather  than  general  distinctions,  that  it  does  not  bring 
within  its  purview  all  of  those  who  are  in  substantially  the 
same  situation  and  circimtistances  in  that  it  distinguishes 
between  openings  required  for  hoisting  or  lowering  mate- 
rials to  be  used  in  construction  and  stairways  and  elevator 
shafts.  Section  7,  counsel  says,  ''requires  that  but  one  of 
these  classes  be  barricaded,  namely,  those  openings  used 


Digitized  by 


Google 


686  OCTOBER  TERM,   1912. 

Opinion  of  the  Court.  228  U.  S. 

for  hoisting  materials  to  be  used  in  construction."  And, 
asserting  iiie  purpose  of  the  act  to  be  to  protect  those 
lawfully  on  the  premises  against  danger  from  falling 
materials,  he  adds,  ''that  in  a  case  like  this  use  cannot  be 
made  the  test.  Danger  is  the  thing,"  and  hence  concludes 
that  the  classification  of  the  statute,  not  having  relation  to 
its  purpose,  is  arbitrary. 

That  danger  is  the  test  may  be  conceded,  but  there  may' 
be  degrees  of  it,  and  a  difference  in  d^ree  may  justify 
classification.  MtUual  Loan  Co.  v.  Martd,  222  U.  S.  ^5, 
236.  Who  is  to  judge  of  the  danger,  whether  absolutely 
considered  or  comparatively  considered?  Is  it  a  matter  of 
beUef  or  proof?  If  of  belief,  we  should  be  very  reluctant  to 
oppose  ours  to  that  of  the  legislature  of  the  State,  informed 
no  doubt  by  experience  of  conditions  and  fortified  by 
presumptions  of  legality  and  confirmed,  besides,  by  the 
opinion  of  the  Supreme  Court  of  the  State.  Lavrd  HtU 
Cemetery  v.  San  Francisco^  216  U.  S.  358,  365;  Adams  v. 
City  of  MUwavkee^  ante,  p.  572.  If  of  proof,  there  is  none 
in  the  record.  There  are  assertions  by  counsel,  and  con- 
sidering alone  the  openings  necessary  for  hoisting  machin- 
ery and  the  openings  for  stairs  and  other  openings,  an 
employ^  or  materials  can  be  imagined  as  falling  through 
one  of  them  with  the  same  ease  as  he  or  the  materials  can 
through  the  others.  But  other  things  must  be  taken  into 
account.  The  setting  of  the  openings  must  be  considered, 
the  varying  relations  of  the  employes  to  them,  and  other 
circumstances.  The  legislation  cannot  be  judged  by 
abstract  or  theoretical  comparisons.  It  must  be  presumed 
that  it  was  induced  by  actual  experience,  and  New  York,  it 
is  said,  has  been  induced  by  a  like  experience  to  enact  like 
legislation.  If  it  be  granted  that  the  legislative  judgment 
be  disputable  or  crude,  it  is  notwithstanding  not  sub- 
ject to  judicial  review.  We  have  said  many  times  that 
the  crudities  or  even  the  injustice  of  state  laws  are  not 
redressed  by  the  Fourteenth  Amendment. 
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The  law  may  not  be  the  best  that  can  be  drawn  nor 
accurately  adapted  to  all  of  the  conditions  to  which  it  was 
addressed.  It  may  be  that  it  would  have  been  more 
complete  if  it  had  gone  farther  and  recognized  and  pro* 
vided  against  the  dttnger  that  all  iminclosed  openings  in  a 
building  might  cause,  and  should  not  have  distinguished 
between  hoists  inside  of  a  building  and  those  outside;  but 
we  do  not  see  how  plaintiff  in  error  is  concerned  with  the 
omissions.  It  is  not  discriminated  against.  All  in  its 
situation  are  treated  alike.  What  the  statute  enjoins  it 
enjoins  not  only  of  plaintiff  in  error  but  of  all  similarly 
situated.  What  it  does  not  enjoin  plaintiff  in  error  cannot 
complain  of.  "The  Constitution  does  not  require  that 
all  state  laws  shall  be  perfect,  nor  that  the  entire  field  of 
proper  legislation  shall  be  covered  by  a  single  enactment." 
Rosenthal  v.  New  York,  226  U.  S.  260, 271. 

Counsel  attacks  other  sections  of  the  statute  "to  show," 
as  he  says,  that  "the  whole  scheme  of  the  statute  is  based 
upon  those  ^minute  distinctions'  condemned  in  the 
Mandou  and  Mis  Cases  (223  U.  S.  1;  165  U.  S.  150)  and, 
secondly,  to  demonstrate,  if  we  can,  that,  fiCs  we  urged  in 
the  state  court,  so  much  of  the  act  is  unconstitutional  that 
all  must  fall."  The  state  court  did  not  yield  to  the  con- 
tention nor  its  asserted  consequences.  Nor  can  we  yield 
to  it.  Its  foundation  is  based  on  the  distinction  made 
between  buildings  in  cities  and  buildings  in  villages  (§  6) ; 
the  distinction  between  houses  exclusively  for  private 
residences  and  other  constructions  as  to  the  strength  of  the 
supports  for  joists  (§§  2  and  3) ;  the  distinction  between  the 
protection  required  for  men  working  upon  swinging  and 
stationary  scaffolds  used  in  the  construction,  alteration, 
repairing,  removing,  cleaning  or  painting  of  buildings  and 
that  ffven  to  advertising  agents.  (Sections  1  and  5.) 
Sections  2  and  3  must  fall,  it  is  contended,  because  of  the 
exception  of  private  residences;  §  6,  because  of  itsliinita- 
tions  to  cities;  §§  1  and  5,  because  they  discriminate  be- 
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tween  the  indicated  classes.  It  is  enough  to  say  of  these 
contentions — (1)  of  the  asserted  discrimination  in  §§1 
and  5,  plaintiff  in  error  cannot  complain  and,  so  far  as  it  is 
made  a  criticism  of  the  statute,  we  are  not  concerned  with 
it;  (2)  of  the  distinction  made  by  the  other  sections,  they 
are  within  the  power  of  classification  which  the  legislature 
poBomsppp* 

Judgment  affirmed. 


BROOKS  V.  CENTRAL  SAINTE  JEANNE. 

EBBOB  TO  THE  DISTBICT  COX7BT  OF  THE  UNITED  STATES  FOB 

POBTO  BICO. 

No.  283.    Submitted  May  2,  1913.— Dedded  May  26»  1913. 

Whether  one  is  in  general  service  of  another  or  not,  if  he  is  rendering 
the  latter  a  service  even  as  a  volunteer  and  comes  under  his  orders, 
he  becomes  his  servant,  and  feUow-servant  of  the  other  employes. 

The  servant  is  not  only  such  while  actually  at  work  on  the  s^vioe  for 
which  he  is  specially  employed,  but  also  during  its  progress  while 
absent  from  the  location  for  tho  purpose  of,  and  in  connection  with, 
such  work. 

One  going  in  the  master's  conveyance  on  the  master's  buaneas,  Mf2, 
in  this  case,  to  be  a  fellow-servant  of  the  driver  of  the  conveyance. 

In  view  of  the  adoption  by  Porto  Rico  in  substantially  the  same  form, 
of  the  English  Employers'  Liability  Act  which  presupposes  the 
existence  of  the  common-law  rule  as  to  fellow-servants,  and  the 
provisions  of  that  act  in  regard  to  exceptions  in  specific  instances,  and 
in  the  absence  of  any  authorities  to  Uie  contrary,  hdd  that  the  law 
in  Porto  Rico  in  regard  to  the  f ellow-eervant  defense  does  not  differ 
from  the  conmion  law. 

k  single  expression  in  the  testimony  that  the  driver  of  an  automobile 
was  accustomed  to  drink  while  driving  the  machine,  there  being 
other  testimony  importing  usual  sobriety,  does  not  justify  a  finding 
of  neg^gence  on  the  part  of  the  employer  for  employing  a  servant 
who  was  incompetent  as  an  excessive  drinker. 
5  Porto  Rico  Fed.  Rep.  281,  affirmed. 
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Thb  facts,  which  involve  the  application  in  a  case  for 
personal  injuries  in  Porto  Rico  of  the  defense  of  negligence 
of  a  fellow-servant,  and  the  determination  of  whether  the 
employ^  of  the  defendant  whose  negligence  caused  the 
injury  was  a  fellow-servant  of  the  plaintiff,  are  stated  in 
the  opinion. 

Mr.  N.  B.  K.  PeUxngid  and  Mr.  George  H.  Lamar  for 
plaintiff  in  error: 

The  fellow-servant  rule  is  not  applicable.  Plaintiff  was 
not  an  employ^  of  the  defendant  for  any  purpose.  During 
the  enterprise  resulting  from  an  invitation  to  assist  in  the 
erection  of  the  plant,  plaintiff  was  not  acting  as  an  em- 
ploy6  of  defendant,  but  entered  upon  the  enterprise  in 
the  capacity  of  a  friendly  helper  by  invitation,  and  was 
riding  upon  the  automobile  truck  at  the  time  of  the  acci- 
dent as  a  gratuitous  passenger  by  like  invitation.  RaUr 
road  Co.  v.  Fart,  17  Wall  563;  No.  Pac.  R.  Co.  v.  Hambly, 
154  U.S.  349, 357. 

When  an  employ^  is  not  engaged  in  his  work,  his  rights 
are  not  to  be  determined  by  the  principles  applicable  to 
the  relation  of  master  and  servant.  Fletcher  v.  B.  &  R. 
Co.,  168  U.S.  135, 138. 

Plaintiff's  rights  were  the  same  as  if  he  had  had  no  busi- 
ness connection  of  any  kind  with  defendant  company,  but 
had  been  a  stranger  riding  as  a  passenger  by  invitation 
issued  under  due  authority. 

A  gratuitous  passenger  may  recover  from  owner  for 
negligence  of  driver.  Thorogood  v.  Bryan,  8  C.  B.  114; 
lAtOe  V.  Hadcett,  116  U.  S.  366,  371 ;  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.  V.  Steinbrenner,  47  N.  J.  Law,  161,  171 ;  Crampton 
V.  Itrie  Bros.,  126  N.  Car.  894;  Frerker  v.  Nicholson,  41 
Ck)lorado,  12;  Clark  v.  Wright.  79  Fed.  Rep.  744,  747. 

This  was  the  settled  law  of  this  country  as  to  the  rela- 
tion and  responsibility  between  driver  and  passenger, 
whether  for  hire  or  gratuitous  carriage,  of  whatever  land 
VOL.  ccxxviii — 44 
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of  vehicle,  before  the  arrival  of  the  automobile.  There  is 
nothing  in  the  structure  or  management  of  that  vehicle 
which  makes  the  above  rule  inapplicable.  On  the  con- 
trary, its  greater  speed  and  required  skill  and  attention 
in  management  has  resulted  in  making  more  apparent  the 
reason  and  necessity  for  applying  that  rule.  Wilson  v. 
Puget  Sound  Eke.  Ry.  Co.,  52  Washington,  522;  Chad- 
houme  v.  Springfield  St.  Ry.,  199  Massachusetts,  574, 
576;  Johnson  v.  Coey,  237  Illinois,  88;  Gresh  v.  Wanamakerf 
221  Pa.  St.  28;  RouUedge  v.  Rambler  AubmobUe  Co.,  95 
S.  W.  Rep.  749. 

The  ordinary  rule  for  negligence  cases  is  applicable 
here.  And  the  principle  is  identical  under  ^e  local 
statute.    Lake  Shore  Ry.  Co.  v.  Prentice^  147  U.  S.  101. 

The  statutes  of  Porto  Rico,  Civil  C!ode  "Obligations 
Arising  from  Fault  or  Negligence,"  §§  1803,  1804,  1805, 
announce  principles  in  substantial  harmony  with  the 
American  law.  For  the  application  of  those  principles 
along  identical  lines^  both  in  Spain  and  Porto  Rico,  see 
Redinger  v.  Crespo,  Sup.  Ct.  of  P.  R.,  March  8,  1912; 
12  Manresa's  Comm.  608,  609,  611,  612.  Decidons  Su- 
preme Court  of  Spain  of  October  21,  1882;  Juris.  Civ., 
vol.  50,  p.  207.  Jxme  27, 1894;  Juris.  Civ.,  vol.  75,  p.  848. 
December  12,  1894;  Juris.  Civ.,  vol.  76,  p.  483;  Octo- 
ber 12, 1897;  Juris.  Civ.,  vol.  82,  p.  417.  Supreme  Court 
of  Porto  Rico;  Rodrigues  v.  Fernandez  Bros.,  13  P.  R.  Rep. 
349.    Vargas  v.  Monroig,  15  P.  R.  Rep.  27. 

There  was  negligence  of  defendant  in  retaining  the 
driver  with  knowledge  of  his  habit  of  drinking  intoxicating 
liquor.    12  Manresa's  Comm.  608-612. 

It  is  the  duty  of  the  employer  to  select  and  retain  serv- 
ants who  are  fitted  and  competent  for  the  service.  The 
servant  does  not  undertake  to  incur  the  risks  arising  from 
the  want  of  sufficient  and  skillful  co-laborers.  Nor.  Pac 
R.  R.  Co.  V.  Herbert,  116  U.  S.  247;  Wabash  Ry.  Co.  v. 
McDanids,  107  U.  S.  454;  Nor.  Pac.  R.  R.  Co.  v.  Mares, 
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123  U.  S.  710;  Bali,  &  0.  R.  R.  Co.  v.  Henthome,  73  Fed. 
Rep.  634,  637;  Fldcher  v.  B.  &  P.  R.  Co.,  168  U.  S.  135. 

Mr.  Benjamin  S.  Minor,  Mr.  Hugh  B.  Rowland  and 
Mr.  CoUey  W.  BeU  for  defendant  in  error : 

The  feUowHservant  rule,  as  known  to  the  common  law 
of  England  and  the  United  States,  is  and  apparently 
always  has  been  in  force  in  Porto  Rico,  as  will  be  seen  from 
the  statute  law  and  from  a  reading  of  the  dedsions  of 
the  Porto  Rico  courts.    Dia  v.  Fajardo  Development  Co., 

2  P.  R.  Fed.  Rep.  152;  Col6n  y.  Ponce  &  Quayama  R.  Co., 

3  P.  R.  Fed.  Rep.  367;  Natal  v.  Bartolomey,  14  P.  R. 
Rep.  474. 

The  plaintiff  was  a  fellow-servant  of  the  driver.  Nor. 
Pac.  R.  R.  Co.  V.  Charleas,  162  U.  S.  359,  363;  Nor.  Pac 
R.  R.  Co.  V.  Peterson,  162  U.  S.  346, 357;  Martin  v.  A.,  T. 
&  S.  F.  R.  R.  Co.,  166  U.  S.  399,  403.  See  also  Randall 
v.  BaUo.  &  Ohio  R.  R.  Co.,  109  U.  S.  478;  Qu^>ecS.  S.  Co.  v. 
Merchant,  133  U.  S.  375;  BaUo.  &  Ohio  R.  R.  Co.  v.  Battgh, 
149  U.  S.  368;  Nor.  Pac.  R.  R.  Co.  v.  HanMy,  154  U.  S.  349; 
Oakee  v.  Maee,  165  U.  S.  363;  Nor.  Pac.  R.  R.  Co.  v.  Poirier, 
167  U.  S.  48;  New  Eng.  R.R.  Co.  v.  Canroy,  175  U.  S.  323; 
Nor.  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  338;  Texas  &  Pac. 
Ry.  Co.  V.  Bovrman,  212  U.  S.  536;  BeuOer  v.  Orand  Tnmk 
%.  Co.,  224  U.S.  85. 

Plaintiff  had  ample  time  and  opportunity  to  observe, 
had  he  chosen  to  do  so,  the  driver  of  the  truck  and  to 
judge  for  himself  as  to  his  competency,  carefulness  and 
capability.  Schlemmer  v.  Buff.,  Rock.  &  Pitta.  R.  Co.,  220 
U.  S.  590,  596.  Railroad  Company  v.  Fort,  17  Wall.  653, 
558,  distinguished. 

A  servant  who  is  transferred  from  one  part  of  the  work 
to  another  assumes  the  risks  incident  to  the  new  employ- 
ment. Reed  V.  Stockmeyer,  74  Fed.  Rep.  186;  O'Connor  v. 
T.  <fe  S.  F.  Ry.  Co.,  137  Fed.  Rep.  503. 

Plaintiff  being  a  fellow-servant  of  the  driver  of  the 
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truck,  the  defendant  cannot  be  held  responsible  unless 
plainti£f  shows  that  the  defendant  was  negligent  in  some 
particular.  The  burden  of  proof  is  on  the  plaintiff,  and 
there  is  nothing  in  the  record  which  even  intimates  that 
the  defendant  was  in  any  way  negligent  either  in  the  hiring 
of  the  driver  or  in  retaining  him  in  its  employ.  Tex.  & 
Pac.  Ry.  Co.  v.  BarreU,  166  U.  S.  617;  Patbm  v-  Tex.  A 
Pac.  Ry.  Co.,  179  U.  S.  658,  663;  Claudio  v.  CarUnez, 
9  P.  R.  Rep.  97. 

There  was  contributory  n^ligence  on  the  part  of  the 
plaintiff.  Reed  v.  Stockmeyer,  74  Fed.  Rep.  186,  189; 
Nor.  Pac.  R.  R.  Co.  v.  Freeman,  174  U.  S.  379, 383;  Claudio 
V.  Cortinez,  9  P.  R.  Rep.  97;  Patton  v.  Tex.  &  Pac.  Ry. 
Co.,  179  U.  S.  658. 

Mb.  Justice  HofMES  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injuries  suffered  in  Porto 
Rico.  The  declaration  alleges  that  the  plaintiff  at  the 
defendant's  request  made  a  trip  on  an  automobile  of  the 
latter  ''for  the  purpose  of  aiding  other  employ^  of  the 
defendant  in  moving  a  certain  boiler  which  was  the  prop- 
erty of  the  defendant,^'  and  that  in  returning  from  the  trip 
the  automobile  was  so  negligently  operated  by  the  defend- 
ant, its  agents  and  employes,  that  it  was  driven  into  a  ditch 
and  the  plaintiff  was  badly  hurt.  There  was  a  trial  by 
jiuy,  in  which,  at  the  end  of  the  plaintiff's  evidence,  the 
judge  directed  a  verdict  for  the  defendant  and  the  plaintiff 
excepted.  The  evidence  showed  that  the  machine  was 
driven  by  a  servant  of  the  defendant,  so  that  it  appeared 
in  proof  that  the  plaintiff  was  suing  for  an  injury  caused 
by  a  fellowHservant,  as  is  to  be  inf ^red  from  the  face  of 
the  declaration  itself. 

Notwithstanding  the  admission  that  the  plaintiff  was 
an  employ^  of  the  defendant,  imported  by  the  words  'for 
the  purpose  of  aiding  other  employ^/  it  is  argued  that 
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the  plaintiff  was  not  a  feUow-servant,  and  therefore,  al- 
thou^  the  contention  hardly  is  open,  the  substance  of  the 
testimony  may  be  stated.  The  plaintiff's  general  em- 
ployers had  sold  a  sugar  mill  to  the  Central,  delivered  in 
New  Orleans.  At  the  request  of  the  Central  they  had  sent 
over  the  plaintiff  to  put  up  a  chimney,  a  battery  of  six 
boilers  and  a  bagasse  track.  While  at  Uie  work  he  seems 
to  have  been  paid  by  the  defendant  and  was  nnder  the 
direction  of  its  chief  engineo".  The  chimney  had  been 
nearly  finished  and  the  next  work  was  to  set  up  the 
boilers,  but  they  had  not  arrived.  The  man  in  charge  of 
the  transportation  directed  the  plaintiff  to  go  and  help  to 
get  a  boiler,  which,  after  asking  the  chief  engineer  for 
leave,  he  did.  When  they  got  to  the  boiler  there  were  not 
enough  machiues  to  haul  it,  so  that  they  had  to  return  to 
the  Central.  On  the  way  the  driver  seems  to  have  been 
more  or  less  drunk,  and  n^ligently,  it  must  be  assumed, 
upset  the  machine. 

•  Whether  the  plaintiff  was  in  the  general  employ  of  the 
defendant,  as  he  seems  to  have  been,  or  not,  the  service 
that  he  consented  to  render  was  the  defendant's  work. 
In  rendering  that,  at  least,  he  came  under  its  orders  and 
became  its  servant.  Assuming  in  his  favor  that  he  was  a 
volimteer,  that  fact  did  not  enlarge  his  rights.  Degg  v. 
Midland  Ry.  Co.,  1  H.  &  N.  773;  Potter  v.  Faulkner,  1  Best 
&  Sm.  800;  Barstaw  v.  Old  Colony  R.  R.  Co,,  143  Massa- 
chusetts,  636,  636;  Wischam  v.  Richards,  136  Pa.  St.  109. 
Other  cases  will  be  found  in  2  Labatt,  Master  &  Servant, 
§  631.  He  was  the  defendant's  servant  not  only  while 
actually  at  work  on  the  boiler  but  during  the  trip  taken 
for  the  purpose  of  doing  the  work.  Northern  Pacific  R.  R. 
Co.  V.  Peterson.  162  U.  S.  346,  368.  Martin  v.  Atchison, 
TopekaA  Santa FeR.R.  Co.,  106  JJ.  8.  S99,40li.  Texas& 
Pacific  Ry.  Cd.  v.  Baurman,  212  U.  S.  636,  638,  639.  And 
he  was  fellowHservant  with  the  driver  of  the  jnachine. 
Martin  v.  Atchison,  Topeka  A  Santa  F$  R.  R.  Co.,  supra,; 
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N(nihemPcudficRy.Co.v.I>ix(mA94JJ.8.d3S.  TexasA 
PadjU  Ry.  Co.  v.  Baurman,  212  U.  S.  636,  541.  BetUler  v. 
Grand  Trunk  Junction  Ry.  Co.,  224  U.  S.  85.  If  the  law  of 
Porto  Rico  does  not  differ  in  this  respect  from  the  common 
law,  the  direction  to  the  jury  was  right. 

Whether  the  common  law  rule  prevails  is  not  made 
clear  by  any  authority  cited.  But  by  the  act  of  March  1, 
1902,  (Rev.  Stats.  &  Codes,  1902,  p.  150),  the  En^ish 
Employers'  Liability  Act  was  copied  more  or  less  exactly, 
as  it  has  been  in  some  of  the  States.  That  statute  presup- 
poses the  common  law  rule  as  to  fellow-servants,  RyaUa  v. 
Mechanics'  Mills,  150  Massachusetts,  190,  191,  and  the 
Porto  Rican  copy  would  be  hard  to  account  for  except 
upon  the  same  presupposition.  If  a  master  were  liable  for 
injuries  caused  by  the  negligence  of  a  fellow-servant  there 
would  be  no  need  of  enacting  that  he  should  be  liable  for 
such  injuries  in  specific  cases,  as  the  statute  does,  and  no 
sense  in  the  provision  of  §  10  that  the  act  shall  not  apply 
to  injuries  caused  to  domestic  servants,  or  farm  laborers, 
by  fellow-employes.  Therefore,  while  we  might  hesitate 
if  we  were  deducing  the  rule  from  the  considerations  on 
which  it  originally  was  placed,  ScMemtner  v.  Buffalo, 
Rochester  &  PittOmrg  Ry.  Co.,  205  U.  S.  1, 11, 12,  as  indeed 
one  might  hesitate  about  the  more  general  liability  to 
which  it  is  an  exception,  we  must  assume  that  it  exists, 
even  laying  on  one  side  the  suggestion  that  the  statute 
offers  the  only  remedy  for  cases  within  it.  We  should  add 
that  this  suit  is  not  brought  xmder  the  act. 

It  was  argued,  evidently  as  an  afterthought  for  which 
no  foundation  was  laid  in  the  pleadings,  that  the  defend- 
ant might  have  been  liable  on  the  ground  that  it  employed 
an  incompetent  servant.  This  suggestion  is  based  on  a 
single  expression  concerning  the  driver,  that  it  was  his 
custom  to  drink  while  driving  the  machine.  This  neither 
stated  nor  meant,  so  far  as  we  can  judge,  that  it  was  the 
custom  of  the  driver  to  drink  to  excess  or  so  as  to  unfit 
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him  for  his  work.  The  only  other  reference  to  the  matter 
was  by  another  of  the  plaintiff's  witnesses,  that  the  driver 
was  "not  in  the  mood  or  attitude  which  he  usually  had 
when  we  worked  together  in  the  shops,"  importing  usual 
sobriety.  It  would  have  been  permitting  a  mere  guess,  to 
allow  tJie  jury  to  find  for  the  plaintiff  on  this  groimd. 

Judgment  affixtned. 


FRANCIS,  PETITIONER,  v.  McNEAL,  TRUSTEE 
IN  BANKRUPTCY  OF  THE  PROVIDENT  IN- 
VESTMENT BUREAU. 

ON  WBIT  OF  CERTIOBARI  TO  THB  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  THIRD  CIRCUIT. 

No.  290.    Aigued  May  5,  6,  1913.— Decided  May  26,  1913. 

Whether  or  not  the  oopartnerehip  is  an  entity  distinct  from  the  mem- 
bers, partnership  debts  are  debts  of  the  members  of  the  firm. 

The  individual  liability  of  partners  for  debts  of  the  firm  is  primary  and 
direct;  it  is  not  collateral  like  that  of  a  surety. 

The  business  of  a  bankruptcy  act  is  so  far  as  may  be  to  preserve,  not 
to  upset,  existing  relations  based  on  fundamental  rules  of  law. 

The  Bankruptcy  Act  recognizes  the  firm  as  an  entity  for  certain  pur- 
poses, but  does  not  alter  the  preexisting  rule  that  the  partnership 
can  be  in  bankruptcy  and  the  partners  not. 

In  this  case  an  order  directing  that  the  separate  estate  of  a  member  of 
a  firm  which  had  been  adjudicated  bankrupt  be  turned  over  to  the 
trustee  for  administration  is  affirmed. 

186  Fed.  Rep.  481;  108  C.  C.  A.  459,  affirmed. 

The  facts,  which  involve  the  construction  of  the  Bank- 
ruptcy Act  of  1808  in  regard  to  the  administration  by  the 
trustee  of  a  bankrupt  copartnership  of  the  individual 
estates  of  the  partners,  are  stated  in  the  opinion. 

Mr.  Charles  L,  FraUey,  with  whom  Mr.  Henry  J.  Scott 
was  on  the  brief,  for  petitioner: 
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The  trustee  of  a  partnership  which  has  been  declared  a 
bankrupt  cannot  administer  the  individual  estate  of  a 
partner  who  has  not  himself  been  adjudged  bankrupt. 

A' partnership  for  the  purpose  .of  adjudication  and  ad- 
ministration in  bankruptcy  under  the  act  of  July  1^  1898, 
is  an  entity  separate  and  distinct  from  the  members  which 
compose  tixe  partnership. 

Under  the  act  of  1898  a  partnership  is  a  ''person.'' 
It  can  commit  any  act  of  bankruptcy  defined  by  the  act 
{In  re  Meyer,  98  Fed.  Rep.  976, 979),  including,  of  course, 
that  stated  in  §  3a.  It  can  be  discharged  without  reference 
to  its  members,  under  §§  14a  and  b.  Insolvency  is  defined, 
and  the  definition  refers  to  the  assets  and  liabilities  of  a 
''person.''  It  is,  therefore,  a  concrete  thing  under  the 
act  of  1898,  subject  as  a  distinct  entity  to  the  provisions 
6(  the  statute.  Fidelity  Co.  v.  Gaskell,  195  Fed.  Hep.  865; 
MUk  V.  Fisher,  159  Fed.  Rep.  897;  In  re  Berienshaw,  157 
Fed.  Rep.  363;  Turrdin  v.  Bryan,  165  Fed.  Rep.  166;  In  re 
Stein,  127  Fed.  Rep.  547,  549;  In  re  Mercur,  122  Fed.  Hep. 
384, 388;  /n  r6  Sanderlin,  109  Fed.  Rep.  857;  In  re  Solomon, 
163  Fed.  Rep.  140;  In  re  Everybody's  Grocery,  173  Fed.  R^. 
492;  In  re  Meyer,  98  Fed.  Rep.  976, 979;  Strause  v.  Hooper, 
105  Fed.  Rep.  590;  In  re  Farley,  115  Fed.  Rep.  359,  361; 
In  re  Borden,  101  Fed.  Rep.  553,  555;  In  re  Hole,  107 
Fed.  Rep.  432. 

Before  a  partnership  can  be  adjudged  a  bankrupt  for 
an  act  of  bankruptcy  involving  insolvency,  it  is  not  nec- 
essary that  the  individual  partners  must  be  insolvent 
also.  In  re  Bertenshaw,  157  Fed.  Rep.  363.  See  also 
In  re  Sanderlin,  109  Fed.  Rep.  857;  In  re  Solomon,  163 
Fed.  Rep.  140;  In  re  Everybody's  Grocery  Co.,  173  Fed.  Rep. 
492.  The  leading  case  in  opposition  to  this  contention, 
Vaccaro  v.  Security  Bank  of  Memphis,  103  Fed.  Rep.  436, 
recognizes  that  the  partnership  is  a  complete  l^al  entity 
and  yet  the  property  of  the  individual  members  of  the 
partnership  must  be  considered  upon  the  question  of  the 
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firm's  solvency,  because  each  member  of  the  partnership 
is  liable  in  aolido  for  the  debts  of  the  firm.  But  the  in- 
dividual property  of  each  member  is  not  the  property  of 
the  partnership,  and  does  not  belong  to  it. 

K  the  proposition  announced  in  Vaccaro  v.  Security 
Bank  of  Memphis j  103  Fed.  Rep.  436,  is  correct  in  a  bank- 
ruptcy case  involving  insolvency  the  entity  doctrine  must 
be  abandoned,  and  an  adjudication  of  a  partnership  for  an 
act  of  bankruptcy  involving  insolvency  cannot  take  place 
unless  all  the  partners  are  also  adjudicated  bankrupts 
upon  that  ground.  If  this  is  so,  then  the  partnership  is  an 
entity  for  some  purposes  and  not  for  others,  althou^  no 
such  distinction  whatever  is  made  in  the  Bankruptcy  Act 
itself. 

See  also  on  this  subject  Turrdin  v.  Bryan^  165  Fed.  Rep. 
166;  Be  Forbes,  128  Fed.  Rep.  137;  In  re  Meyer,  98  Fed. 
Rep.  384;  Re  Mercur,  122  Fed.  Rep.  384. 

Section  5h  is  applicable  where  the  partnership  has  been 
adjudicated  a  bankrupt  as  well  as  where  it  has  not. 

If  there  be  an  unadjudicated  partner,  he  may  administer 
the  estates  of  those  who  have  been  adjudicated;  and  if  the 
firm — the  separate  entity — ^has  also  been  adjudicated, 
certainly  that  fact  cannot  take  from  the  unadjudicated 
partner  his  right  to  settle  the  partnership  business  as  pro- 
vided by  this  subdivision. 

Indeed,  it  is  more  reasonable  to  suppose  that  subdivi- 
sion h  applies  only  where  the  partnership  has  been  adjudi- 
cated. MiUs  V.  Fisher,  159  Fed.  Rep.  897;  Re  Mercur, 
122  Fed.  Rep.  384,  388. 

Subdivision  h  enunciates  a  well-recognized  equitable 
principle  in  the  law  of  administration  of  partnerships. 
And  it  is  reasonable  to  suppose  that  it  was  inserted  for 
the  purpose  of  covering  the  case,  among  others,  where  the 
partnership,  as  an  entity  contemplated  by  the  statute  and 
almost  unanimously  held  by  the  Federal  courts  to  be 
such,  has  been  adjudicated  a  bankrupt  in  a  matter  in- 
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volving  insolvency,  independently  of  its  members  to- 
gether with  one  or  more  of  the  partners  but  not  all  thered 
and  there  is  an  unadjudicated  partner.  To  hold  other- 
wise would  lead  to  the  conclusion  that  this  subdivision 
''is  in  effect  a  provision  that  the  partnership  shall  not  be 
made  bankrupt  except  by  an  adjudication  of  all  its  part- 
ners, Re  Forbes,  128  Fed.  Rep.  137,  mpra,  a  conclusion 
impossible  under  the  entity  doctrine. 

The  trustee  of  a  partnership  adjudicated  a  bankrupt 
because  of  the  commission  by  it  of  any  of  the  acts  of  bank- 
ruptcy defined  in  the  act  of  1898,  cannot  draw  to  himself 
for  admiliistration  or  administer  in  bankruptcy  the  estate 
of  an  unadjudicated  partner.  Re  Stein,  127  Fed.  Rep.  547; 
Strause  v.  Hooper,  105  Fed.  Rep.  590;  In  re  Bertenshaw, 
157  Fed.  Rep.  363. 

The  only  capes  contra  are  Re  Duke,  199  Fed.  Rep.  199; 
Re  Stokes,  106  Fed.  Rep.  312;  and  the  olnter  in  Re  Meyer, 
98  Fed.  Rep.  977,  and  In  re  Wing  Yick,  13  A.  B.  R. 
757. 

Mr.  Oeorge  Wharton  Pepper,  with  whom  Mr.  Edgar  J. 
Pershing  was  on  the  brief,  for  respondent. 

Mb.  JusncB  Hoiaces  delivered  the  opinion  of  the 
court. 

This  is  a  proceeding  to  review  an  order  of  the  Bank- 
ruptcy Court  to  the  effect  that  the  separate  estate  of 
Stanley  Francis  should  be  turned  over  for  administration 
to  the  respondent,  McNeal,  trustee  in  bankruptcy  of  a 
firm  of  which  Francis  was  a  member.  The  order  was  made 
on  the  petition  of  the  trustee,  and  was  affirmed  upon 
a  petition  for  revision  by  the  Circuit  Court  of  Appeals. 
186  Fed.  Rep.  481.    108  C.  C.  A.  459. 

The  facts  are  short.  Creditors  filed  a  petition  against 
Latimer,  Francis  and  Marrin,  alleging  that  they  were 
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partners  trading  as  the  Provident  Investment  Bureau^  and 
that  they  were  bankrupt  individually  and  as  a  firm; 
McNeal  was  appointed  receiver  of  the  partnership  and 
individual  estates^  but  Francis  denied  that  he  was  a 
partner  and  sought  to  have  the  receiver  discharged. 
Thereupon,  on  March  13, 1906,  it  was  agreed  between  the 
counsel  for  the  receiver  and  for  Francis  that  McNeal 
should  be  discharged  as  receiver  of  the  individual  estate 
of  Francis;  that  the  question  whether  Francis  was  a 
partner  should  be  referred  to  one  of  the  regular  referees; 
that  until  the  determination  of  that  question,  his  counsel, 
Scott,  should  collect  the  rents  and  retain  possession  of  his 
estate;  and  that  thereafter  Scott  should  account  and  turn 
over  the  fimds  to  such  person  as  the  court  mi^t  direct. 
On  April  17  an  order  was  made  embodying  the  agreement 
and  naming  a  referee.  The  referee  foimd  that  Francis  was 
a  partner,  and  that  now  stands  admitted  for  the  purposes 
of  the  present  decision.  The  firm  was  adjudicated  bank- 
rupt in  June,  1909.  McNeal  was  appointed  trustee  in 
July  and  forthwith  filed  the  petition  upon  which  the  order 
in  question  was  made.  The  order  declared  that  the  separ 
rate  estate  of  Francis  was  subject  to  administration  in 
bankruptcy  and  ordered  the  real  estate  turned  over  to 
McNeal,  with  leave  to  sell.  The  firm,  even  with  the  separ 
rate  estates  of  the  partners,  will  not  be  able  to  pay  its 
debts  in  full. 

Since  Cory  on  Accounts  was  made  more  famous  by 
lindley  on  Partnership  the  notion  that  the  firm  is  an  en- 
tity distinct  from  its  members  has  grown  in  popularity, 
and  the  notion  has  been  confirmed  by  recent  speculations 
as  to  the  nature  of  corporations  and  the  oneness  of  any 
somewhat  permanently  combined  group  without  the  aid 
of  law.  But  the  fact  remains  as  true  as  ever  that  partner- 
ship debts  are  debts  of  the  members  of  the  firm,  and  that 
the  individual  liability  of  the  members  is  not  collateral 
like  that  of  a  surety,  but  primary  and  direct,  whatever 
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priorities  there  may  be  in  the  marshalling  of  assets.  Hie 
nature  of  the  liability  is  determined  by  the  common  law, 
not  by  the  possible  intervention  of  the  Bankruptcy  Act. 
Therefore  ordinarily  it  would  be  impossible  that  a  firm 
should  be  insolvent  while  the  members  of  it  remained  able 
to  pay  its  debts  with  money  available  for  that  end.  A 
judgment  could  be  got  and  the  partnership  debt  satisfied 
on  execution  out  of  the  individual  estates. 

The  question  is  whether  the  Bankruptcy  Act  has  estab- 
lished principles  inconsistent  with  these  fundamental  rules, 
although  the  business  of  such  an  act  is  so  far  as  may  be  to 
preserve;  not  to  upset,  existing  relations.  It  is  true  that 
by  §  1,  the  word  'person'  as  used  in  the  act  includes  part- 
nerdiips;  that  by  the  same  section,  a  person  shall  be  deemed 
insolvent  when  his  property,  exclusive  &c.,  shall  not  be 
sufficient  to  pay  his  debts;  that  by  §  5a,  a  partnership  may 
be  adjudged  a  bankrupt,  and  that  by  §  14a,  any  person 
may  file  an  application  for  discharge.  No.  doubt  these 
clauses,  taken  together  recognize  the  firm  as  an  entity  for 
certain  purposes,  the  most  important  of  which,  after  all, 
is  the  old  rule  as  to  the  prior  claim  of  partnership  debts 
on  partnership  assets  and  that  of  individual  debts  upon 
the  individual  estate.  Section  5g.  But  we  see  no  reason 
for  supposing  that  it  was  intended  to  erect  a  commercial 
device  for  expressing  special  relations  into  an  absolute  and 
universal  formula — a  guillotine  for  cutting  off  all  the  con- 
sequences admitted  to  attach  to  partnerships  elsewhere 
than  in  the  bankruptcy  courts.  On  the  contrary  we  should 
infer  from  §  5,  clauses  c  through  g,  that  the  assumption 
of  the  Baiikruptcy  Act  was  that  the  partnership  and 
individual  estates  both  were  to  be  administered,  and  that 
the  only  exception  was  that  in  h,  ''in  the  event  of  one  or 
more,  but  not  all  of  the  members  of  a  partnership  being 
adjudged  bankrupt/' 

In  tiiat  case  naturally  the  partnership  property  may  be 
administered  by  the  partners  not  adjudged  banloupt  and 
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does  not  come  into  bankruptcy  at  all  except  by  consent. 
But  we  do  not  perceive  that  Uie  clause  imports  that  the 
partnership  could  be  in  bankruptcy,  and  the  partners  not. 
The  hypothesis  is  that  some  of  the  partners  are  in,  but 
that  the  firm  has  remained  out^  and  provision  is  made  for 
its  continuing  out.  The  necessary  and  natiutd  meaning 
goes  no  further  than  that. 

On  the  other  hand  it  would  be  an  anomaly  to  allow  pro- 
ceedings in  bankruptcy  against  joint  debtors  from  some 
of  whom,  at  any  time  before,  pending,  or  after  the  pro- 
ceeding, the  debt  could  be  collected  in  full.  If  such  pro- 
ceedings were  allowed  it  would  be  a  further  anomaly  not 
to  distribute  all  the  partnership  assets.  Yet  the  individual 
estate  after  paying  private  debts  is  part  of  those  assets  so 
far  as  needed.  Section  5f .  Finally,  it  would  be  a  third 
incongruity  to  grant  a  discharge  in  such  a  case  from  the 
debt  considered  as  joint  but  to  leave  the  same  persons 
liable  for  it  considered  as  several.  We  say  the  same  per- 
sons, for  however  much  the  difference  between  firm  and 
member  imder  the  statute  be  dwelt  upon,  the  firm  remains 
at  common  law  a  group  of  men  and  will  be  dealt  with  as 
such  in  the  ordinal^  courts  for  use  in  which  the  discharge 
is  granted.  If,  as  in  the  present  case,  the  partnership  and 
individual  estates  together  are  not  enough  to  pay  the  part- 
nership debts,  the  rational  thing  to  do,  and  one  certainly 
not  forbidden  by  the  act,  is  to  administer  both  in  bank- 
ruptcy. If  such  a  case  is  within  §  5h,  it  is  enou^  that 
Francis  never  has  objected  to  the  firm  property  being 
administered  by  the  trustee. 

If  it  be  said  that  the  logical  result  of  our  opinion  is  that 
the  partners  ought  to  be  put  into  bankruptcy  whenever 
the  firm  is,  as  held  by  the  late  Judge  Lowell,  in  an  able 
opinion.  In  re  Forbes,  128  Fed.  Rep.  137,  it  is  a  sufficient 
answer  that  no  such  objection  has  been  taken,  but  on  the 
contrary,  Francis  has  consented  and  agreed  to  hand  over 
his  property  according  to  the  order  of  the  court.    So  far 
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as  Vaccaro  v.  Security  Bank  of  Memphis,  103  Fed.  Rep. 
436,  442,  is  inconsisteiit  with  the  opinion  of  the  majority 
in  In  re  Bertenahaw,  167  Fed.  Rep.  363,  we  regard  it  as 
sustained  by  the  stronger  reasons  and  as  correct. 

Decree  affirmed. 


ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAIIr- 
WAY.  COMPANY  v.  HESTERLY,  ADMINIS- 
TRATOR. 

ERROR  TO  THE  SUPREBfE  COURT  OF  THE  STATE  OF  ARKANSAS. 

No.  207.    Argued  May  6,  1913.— Decided  May  26,  1913. 

When  the  state  court  has  ovemiled  an  objection  that  the  Federal  right 

was  not  clearly*  presented,  the  objection  is  not  open  in  this  court. 
Qucere,  whether  plaintiff  can  sue  upon  a  statute  of  one  jurisdiction  when 

the  action  can  be  maintained  only  on  that  of  another. 
In  a  suit  for  personal  injuries  resulting  in  the  death  of  plaintiff's  in- 
testate, plaintiff  sued  an  interstate  carrier  on  two  counts,  one  for 
pecuniary  loss  to  next  of  kin  and  the  other  for  injury  and  pain  sus- 
tained by  the  intestate  before  death.  There  was  a  recovery  on  both 
counts  which  the  Supreme  Ck>urt  of  the  State  sustuned  on  the 
ground  that  the  Employers'  Liability  Act  was  only  supplementary 
and  the  judgment  could  be  upheld  under  the  state  law.  HM  error 
and  that: 

In  a  suit  for  personal  injuries  against  an  interstate  rsulway  car- 
rier^ plaintiff,  not  defendant,  has  the  election  how  the  suit  shall  be 
brought. 

The  Federal  Employers'  Liability  Act  supersedes  state  laws  in 
the  matters  with  which  it  deals,  including  liability  of  earners  while 
engaged  in  commerce  between  the  States  for  defects  of  cars. 

In  case  of  death  of  an  injured  employ^,  the  only  action  under  the 
Federal  Employers'  Liability  Act  of  1908  is  one  for  the  benefit  of 
the  next  of  kin;  there  can  be  no  recovery  for  the  pain  suffered  be- 
fore death. 
The  Employers'  Liability  Act  as  amended  in  1910  saves  the  rights  of 
the  injured  employ^  but  allows  only  one  recovery ;  the  act  as  amended 
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not  havixig  a  letroftcUve  effect  does  not  apply  irben  the  death  oe- 
coired  pnca  to  the  amendment. 
98  Arkansas,  240,  reveroed. 

The  facts,  which  involve  the  construction  of  the  Em- 
ployers' Liability  Act  of  1908  and  the  extent  to  which  it 
superseded  state  statutes,  are  stated  in  the  opinion. 

Mr.  W.  E.  Hemingway,  with  ^om  Mr.  Martin  L. 
Clardy  and  Mr.  Thas.  B.  Pryor  were  on  the  brief,  for 
plaintiff  in  error. 

Mr.  Joseph  M.  HiU,  Mr.  James  Brizgolara  and  Mr. 
Henry  L.  FitzhngK  for  defendant  in  error,  sulnnitted* 

Mb.  Justice  Holbies  delivered  the 'opinion  of  the  court. 

This  is  an  action  for  personal  injuries  resulting  in  the 
death  of  the  plaintiff's  intestate.  There  are  two  counts,  the 
first  for  the  pecuniary  loss  to  the  next  of  kin,  laid  at 
$5,000,  the  other  for  the  injury  and  pain  suffered  by  the 
intestate,  laid  at  $25,000.  The  death  was  caused  by  a 
defect  in  a  car  on  which  the  intestate  was  a  brakeman,  the 
car  being  part  of  a  train  running  from  Van  Buren,  Arkan- 
sas, to  Coffeyville,  Kansas.  The  jury  found  a  verdict  for 
the  plaintiff  for  $2,000  on  the  first  count  and  for  $10,000 
on  the  second.  The  Supreme  Court  of  the  State  sustained 
the  judgment  on  condition  of  a  remittitur  of  $5,000;  this 
was  entered  and  judgment  was  rendered  for  $7,000.  At 
the  trial  the  defendant  asked  for  a  ruling  that  the  plaintiff 
could  not  recover  damages  for  pain  under  the  second 
count,  which  was  denied  subject  to  exertion.  The  Su- 
preme Court  treated  the  request  as  intended  to  raise  the 
question  whether  the  Employers'  Liability  Act  of  Con- 
gress of  April  22,  1908,  c.  149,  35  Stat.  65,  displaced  the 
state  law,  as  undoubtedly  it  was;  stated  that  the  suit  was 
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not  based  upon  that  act,  and  hdd  that  the  act  of  Congres 
was  only  supplementary^  and  that  the  judgm^it  could 
be  upheld  under  the  state  law.    98  Arkansas,  240. 

Hie  plaintiff  contends  that  the  claim  of  right  under  the 
law  of  the  United  States  and  against  that  under  the  law 
of  the  State  was  not  presented  with  clearness  enough  to 
save  it.  But  as  the  Supreme  Court  held  the  question  suffi- 
ciently raised  and  decided  it,  that  objection  is  not  open 
here.  San  Joai  Land  &  Water  Co.  v.  San  Josi  Ranch  Co., 
189  U.  8. 177, 180;  Eau  Claire  Nat.  Bank  v.  Jackman,  204 
U.  S.  522,  633. 

The  same  answer  may  be  given  to  the  suggestion  that 
the  defendant  is  estopped  by  having  pleaded  contributory 
negligence  and  thus  having  relied  upon  the  state  law. 
Moreover,  the  plaintiff,  not  the  defendant,  had  the  elec- 
tion how  the  suit  should  be  brougjit,  and  as  he  relied  upon 
the  state  law,  the  defendant  had  no  choice,  if  it  was  to 
defend  upon  the  facts.  Whether  the  defendant  could 
have  defeated  the  first  count  also  on  the  ground  that  the 
plaintiff  was  suing  upon  a  statute  of  one  jurisdiction, 
whereas  the  action  could  be  maintained  only  on  that  of 
another,  need  not  be  decided,  since  the  defendant  asks 
reversal  of  only  so  much  of  the  judgment  as  rests  on  the 
second  count.  Hence  it  is  unnecessary  to  consider  whether 
the  principle  of  Union  Pacific  Ry.  Co.  v.  Wyler,  158  U.  S. 
285,  or  that  of  Missouri,  Kansas  &  Texas  Ry.  Co.  v;  Wuff, 
226  U.  S.  570,  577,  should  be  applied.  See  further  TroxeU 
V.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  227  U.  S. 
434,442.  NQrthernPacificRy.Co.Y.Slaght,W5J5.8.l^, 
131.    United  States  v.  Dalcaur,  203  U.  S.  408,  423. 

Coming  to  the  merits  it  now  is  decided  that  the  act  of 
Congress  supersedes  state  laws  in  the  matter  with  which 
it  deals.  Mondou  v.  New  York,  New  Haven  &  Hartford 
R.  R,  Co.,  223  U.  S.  1,  53-55.  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Wulf,  226  U.  S.  570,  576.  Michigan  Central  R. 
R.  Co.  V.  Vreeland,  227  U.  S.  59,  67.    The  act  deals  with 
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the  liability  of  carriers,  while  engaged  in  oommeroe  be- 
tween the  States,  for  defects  in  cars.  Section  1.  In  the 
case  of  death  the  only  action  is  one  for  the  benefit  of  the 
next  of  kin.  Section  1.  Michigan  Central  R.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  67,  68.  American  R.  R.  Co.  v. 
Z)iaricA»en,227U.S.  146, 149.  Ch^f,  Colorado  &  Santa  F£ 
Ry.  Co.  V.  McGinnis,  228  U.  S.  173,  176.  Therefore  the 
ruling  of  the  state  court  was  wrong.  The  amendment  of 
April  5,  1910,  c.  143,  §  2,  36  Stat.  291,  in  like  manner  al- 
lows but  one  recovery,  althougji  it  provides  for  survival  of 
the  rigjit  of  the  injured  person.  The  amendment,  how- 
ever, does  not  apply  to  this  case,  as  the  death  occurred  in 
August,  1909. 

Judgment  reversed. 


SANFORD  V.  AINSA,  ADMINISTRATOR. 

APPSAL  FBOM  THE  SUPREBfE  COURT  OF  THE  TEBBITOBY  OF 

ABIZONA. 

No.  604.    Argued  May  5, 1913.— Dedded  May  26, 1913. 

This  court  rarely  disturbs  local  dedmons  <rf  the  territorial  courts  on 
question  of  local  practice. 

The  Supreme  Court  of  the  Territory,  having  held  that  undel'  §  10  of 
Act  44  of  1899  of  Arizona  transferring  cases  from  the  District  Court 
of  one  county  to  the  corresponding  court  of  another  county  newly 
organized,  the  former  court  retained  jurisdiction  until  the  conditions 
of  the  transfer  were  fulfilled,  this  court  follows  that  decision. 

13  Arizona,  287,  affirmed. 

The  facts  are  stated  in  the  opinioiL 

Mr.  WiUiam  C.  Prentiss,  with  whom  Mr.  Fred  McKee 
was  on  the  brief ,  for  appellants. 
VOL.  ccxxvin— 45 
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Mtb.  Sarah  H.  Sarin  and  Mr.  SeUm  M.  Franklin,  for 
appellee,  submitted. 

Mb.  Justice  Holmbs  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  recover  possession  of  land  conveyed 
by  the  father  of  the  appellants  to  them,  pending  a  prior 
suit  prosecuted  by  the  appellee  to  quiet  title  in  a  tract  of 
whidi  this  land  was  part.  Richardson  v.  Ainsa,  218  U.  S. 
289.  The  plaintiff  (appellee)  got  a  judgment  for  possession 
and  damages  and  iiie  defendant  took  the  case  to  the 
Supreme  Court  of  the  Territory. 

The  errors  assigned  before  that  court  seem  to  have  bem 
first,  the  refusal  of  the  court  below  to  strike  out  a  para- 
graph of  the  complaint  that  set  up  the  decree  in  the  form^ 
suit,  the  defendant  contending  that  it  appeared  on  its 
face  to  have  been  entered  by  a  coiut  having  no  jiuisdic- 
tion;  second,  the  overruling  of  a  general  demurrer;  and 
besides  these  two,  the  overruling  of  a  motion  for  jud^nent 
in  defendant's  favor,  and  of  another  motion  for  a  new 
trial  and  in  arrest  of  judgment,  and  the  admission  of 
incompetent  evidence.  The  coiuii  declined  to  review  the 
assignments  other  than  the  first  two,  both  because  they 
were  too  general  and  because  the  abstract  of  record  before 
the  court  did  not  contain  the  evidence,  and  therefore  it 
would  have  been  necessary  to  examine  the  original  tran- 
script of  the  reporter's  notes,  contrary  to  the  rules  and 
practice  of  the  court.  Accordingly  when  the  appellant 
moved  for  findings  of  fact  in  the  nature  of  a  special  verdict 
the  motion  was  denied,  and  the  first  Contention  of  the 
appellants  is  that  the  case  should  be  sent  back  for  findings 
of  fact.  iVie&6nv.5tein/eW,224U.S.534. 

We  assume  that  the  findings  of  fact  desired  were  find- 
ings sufficient  to  open  the  last  mentioned  assignments  of 
error  for  reconsideration  here.  But  the  only  finHingj^  that 
the  Supreme  Coiul  of  the  Territory  could  have  made  in 
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order  to  submit  its  rulings  to  revision  would  have  been  to 
the  effect  of  what  we  have  stated.  It  was  not  called 
on  to  reverse  its  decision  that  by  correct  local  practice  the 
merits  were  not  before  it  in  order  to  present  the  merits  to 
this  court.  Therefore  unless  its  decision  on  the  question 
of  practice  was  wrong  its  refusal  to  make  the  findings 
desired  was  rigjit.  But  we  rarely  disturb  local  decisions 
on  questions  of  local  practice  and  we  see  no  reason  to  do  so 
in  this  instance.  Therefore  so  far  as  all  the  assignments  of 
error  after  the  first  two  are  concerned  the  judgment  must 
be  affirmed.   Arrnijo  v.  Armijo^  181 U.  S.  558, 561. 

We  see  no  ground  for  the  demurrer  unless  it  was  in- 
tended to  raise  the  same  question  as  the  motion  to  strike 
out  the  averments  touching  the  previous  suit.  The  basis 
of  this  motion  was  that  the  jurisdiction  of  the  court  where 
that  suit  was  pending  was  ended  before  judgment  by  §  10 
of  Act  H  20th  Leg.  Assembly,  1899.  By  that  section  all 
actions  'now  pending'  in  the  District  Court  of  Pima 
County,  where  the  property  in  controversy  is  situated  in 
the  new  County  of  Santa  Cruz,  ''shall  be  transferred  to 
the  proper  co\u*ts  of  said  Coxmty  of  Santa  Cruz  for  trial," 
and  it  is  made  the  duty  of  the  clerks  of  Pima  County  to 
transmit  all  papers,  provided  that  it  shall  not  be  the 
clerk's  duty  to  do  so  until  his  fees  and  compensation 
allowed  by  the  act  shall  have  been  paid  or  tendered  to  him, 
and  imtil  all  costs  due  to  the  clerk  and  sheriff  have  been 
paid.  The  court  of  Santa  Cruz  is  to  acquire  jurisdiction 
upon  receipt  by  its  clerk  of  the  papers  in  the  actions 
transferred.  It  was  held  by  the  Supreme  Court — and  we 
should  follow  the  decision  even  if  it  were  less  obviously 
correct.  Gray  v.  Taylor,  227  U.  S.  51,  57 — ^that  the  juris- 
diction of  the  Piipa  Court  remained  until  the  conditions 
of  transfer  were  fulfilled,  and  that  no  facts  were  alleged  in 
thie  complaint  showing  that  to  be  the  case.  No  ground 
appears  for  disturbing  the  judgment  below. 

JtuigmerU  affirmed. 
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DONNELLY  v.  UNITED  STATES. 

ON  PETITION  FOB  BEHEABINa. 

No.  97.    Petition  for  rdiearing  presented  May  31,  1913. — Dedded 
June  9,  1913. 

This  court  will  permit  a  petition  for  rehearing  to  be  filed  in  order  to 
determine  whether  it  ought  to  be  entertained  and  even  if  the  point 
raised  as  to  expressions  in  the  original  opinion  have  a  basis,  if  the 
decision  did  not  depend  on  that  point  the  petition  will  be  denied. 

The  court  recalls  that  part  <rf  the  opinion  heretofore  delivered  in  this 
case,  ante,  pp.  262, 263,  which  holds  that  "By  the  acts  dt  l^^ticm 
mentioned,  as  construed  by  the  highest  court  of  the  State — (a)  the 
act  of  1850,  adopting  the  common  law  and  thereby  transferring  to  all 
riparian  proprietors  (or  confirming  in  them)  the  ownership  of  the 
non-navigable  streams  and  their  beds;  and  (b)  the  acts  ci  ¥db- 
ruary  24  and  dt  March  11, 1891,  declaring  in  effect  that  the  Klamath 
River  is  a  non-navigable  stream — California  has  vested  in  the  United 
States,  as  riparian  owner,  the  title  to  the  bed  of  the  Klamath,  if  in 
fact  it  be  a  navigable  river,"  and  leaves  that  matter  undecided. 

As  the  conviction  of  the  plaintiff  in  error  can  be  sustained  without 
reference  to  the  question  of  navigability  of  the  Klamath  River,  a 
petition  for  rehearing  based  on  assertions  dt  errors  in  that  respect  in 
the  opinion  heretofore  filed,  antef  p.  243,  is  denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Quintiy  with  whom  Mr.  W.  F.  Clybome  was 
on  the  brief,  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  Oeneral  Denison  for  the  United 

States. 

Mb.  Justice  Pitney  deUvered  the  opinion  of  the  court. 

A  petition  for  rehearing  is  presented,  which  we  permit 
to  be  filed  in  order  to  determine  whether  it  ought  to  be 
entertained. 
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The  petition  raisee  several  points,  only  one  of  which  is 
deemed  worthy  of  mention;  and  that  is  iiie  insistence  that 
the  oourt,  in  basing  its  decision  herein  (228  U.  S.  243,  262, 
etc.)  upon  the  CaUfomia  acts  of  February  24, 1891,  c.  14 
(Laws,  1891,  p.  10)  and  of  March  11,  1891,  c  92  (Laws, 
1891,  p.  06)  (Political  Code,  §  2349),  and  the  decision  of 
the  Supreme  Court  of  that  State  in  CardweU  v.  County  of 
Sacramento,  79  California,  347,  349,  to  the  effect  that  the 
enumeration  of  the  navigable  rivers  of  the  State  as  made 
by  the  le^lature  is  exclusive  and  that  no  other  rivers  are 
navigable  under  the  laws  of  California,  overlooked  the 
effect  Of  the  dedsicms  of  the  Supreme  Court  of  California 
in  other  cases  {People  v.  Elk  River  M.  &  L.  Co.,  107 
California,  221,  224;  Foreetier  v.  Johnson,  44  Cal.  Dec. 
471,  No.  2350,  October  1, 1912;  and  People  v.  Kerber,  152 
California,  731),  and  that  our  decision  respecting  the 
navigability  of  the  Klamath  River  and  state  ownership  of 
the  bed  thereof  is  so  serious  in  its  ultericHr  ccmsequences 
that  it  ought  not  to  be  adhered  to  without  further  argu- 
ment. 

The  judgment  affirming  the  conviction  of  the  plaintiff 
in  error  can  be  sustained,  however,  without  regard  to  the 
question  thus  raised.  It  is  conceded  that  whether  the 
Klamath  is  navigable  at  the  place  where  the  homicide 
occurred  is  a  question  of  fact.  Of  course  the  tide  ebbs  and 
flows  at  the  river's  mouth,  but  the  locus  in  quo  is  approxi- 
mately twenty-five  miles  from  the  mouth,  and  quite  be- 
yond any  possible  influence  of  the  tide.  As  the  opinion 
points  out,  there  was  evidence  tending  to  show  that  the 
stream  is  navigable  in  fact  at  certain  seasons  from  Requa 
(near  its  mouth)  up  to  and  above  the  locus  in  quo.  But 
the  evidence  was  by  no  means  conclusive.  It  showed  an 
appar^Ditly  irregular  traffic,  in  times  of  high  water  only, 
employing  Indian  canoes,  ''dug-outs,"  and  at  certain 
times  small  steamboats  and  gasoline  launches.  In  this 
state  of  the  evidence,  the  trial  court  could  not,  nor  can 
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we,  take  judicial  notice  of  the  stream  as  bdng  navigable 
in  fact;  especially  in  the  face  of  a  declaration  by  the  legis- 
lature of  the  State  that  it  is  not  navigable.  United  SUUe$ 
V.  Rio  Grande  IrrigatUm  Co.,  174  U-  S.  690,  698. 

Upon  the  argum^it,  the  Government  cited  and  relied 
upon  the  acts  of  February  24  and  March  11,  1891,  and 
the  decision  in  CardweU  v.  CousUy  of  Sacramento,  as  show- 
ing that  the  State  had  abandoned  any  claim  it  mig^t 
have  had  to  the  bed  of  the  stream,  and  surr^idered  such 
rights  to  the  riparian  proprietors — ^in  this  case  to  the 
United  States,  f6r  the  b^iefit  of  the  Indians.  Coimsel  for 
plaintiff  in  error  did  not  in  his  brief  (nor,  so  far  as  we  re- 
call, in  the  oral  argument)  make  any  reply  to  this  conten- 
tion, nor  challenge  the  authority  of  CardweU  v.  County  of 
Sacramento,  or  the  effect  of  that  decision  upon  the  matter 
in  controversy.  Being  imable  to  find  that  the  case  had 
been  overruled  or  questioned,  we  accepted  it  as  authori- 
tative upon  the  question  of  state  policy,  with  the  result  of 
concluding  upon  the  whole  matter  that  whether  the  river 
were  or  were  not  navigable  in  fact,  its  bed  was  to  be 
deemed  as  included  within  the  extension  of  the  Hoopa 
Valley  Reservation. 

But  the  record  shows  that  upon  the  trial,  the  plaintiff 
ia  error  did  not  request  or  suggest  that  the  question  of  the 
navigability  of  the  river  at  the  locus  in  quo  should  be  con- 
sidered as  a  question  of  fact,  and  disposed  of  accordingly. 
At  the  close  of  the  evidence  for  the  Government,  counsel 
moved  for  a  dismissal  of  the  action  ui)on  the  ground  that 
it  had  not  been  shown  that  the  allied  offense  happened 
within  the  limits  of  the  Reservation.  And  at  the  close  of 
all  the  evidence  the  trial  court  was  requested  to  instruct 
the  jury  that  the  river  was  not  within  the  limits  of  the 
Reser\'ation,  and  that  if  the  alleged  crime  was  committed 
upon  the  river,  the  evidence  had  failed  to  establish  the 
jurisdiction  of  the  court  to  try  the  defendant.  This  in- 
sistence was  repeated  in  different  forms,  but  in  each  in- 
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stance  the  court  was  in  effect  requested  to  rule  as  matter 
of  law  that  the  Klamath  River  was  not  within  the  Reserva- 
tion. This  contention  was  as  properly  attributable  to  the 
theory  that  the  territorial  limits  as  described  in  the  execu- 
tive cmler  of  President  Harrison,  dated  October  16,  1891, 
did  not  in  terms  include  it,  as  to  the  theory  that  the  river 
was  not  navigable.  It  was  upon  the  former  theory  that 
plaintiff  in  error  principally  reUed  in  this  court.  If  the 
suggestion  of  excluding  the  river  from  the  Reservation  on 
the  ground  that  it  was  navigable  was  intended  to  be  made 
the  subject  of  exception  at  the  trial,  this  point  should  have 
been  clearly  raised;  and  it  was  not.  Moreover,  even  as- 
suming that  the  requests  were  intended  to  point  to  the 
question  of  navigability,  they  at  best  called  upon  the  court 
to  decide  that  question  as  a  question  of  law,  and  not  to 
determine  it,  or  to  have  the  jury  determine  it,  as  a  ques- 
tion of  fact. 

The  state  of  the  record,  therefore,  did  not  entitle  the 
plaintiff  in  error  to  call  upon  this  court  to  decide  the  merits 
of  the  question  of  the  navigability  of  the  river  and  its 
effect  upon  the  jurisdiction  of  the  Circuit  Court  over  the 
homicide.  In  discussing  the  merits  we  assumed  (in  favor 
of  plaintiff  in  error)  that  the  question  was  raised  by  the 
record.  But  since  it  is  now  suggested  that  in  so  doing  we 
have  passed  upon  a  question  that  was  not  adequately 
argued,  and  which  in  its  consequences  involves  important 
interests,  other  than  those  of  the  plaintiff  in  error,  we  pre- 
fer to  and  do  recall  so  much  of  the  opinion  as  holds  that — 
''By  the  acts  of  legislation  mentioned,  as  construed  by  the 
highest  court  of  the  State — (a)  the  act  of  1850,  adopting 
the  common  law  and  thereby  transferring  to  all  riparian 
proprietors  (or  confirming  in  them)  the  ownership  of  the 
non-navigable  streams  and  their  beds;  and  (b)  the  acts  of 
February  24  and  of  March  11,  1891,  declaring  in  effect 
that  the  Klamath  River  is  a  non-navigable  stream — Cali- 
fornia has  vested  in  the  United  States,  as  riparian  owner. 


Digitized  by 


Google 


712  OCTOBER  TERM,   1912. 

Opinion  of  the  Court  228  U.  8. 

the  title  to  the  bed  of  the  Klamath,  if  in  fact  it  be  a  navi- 
gable river."  That  matter,  therefore,  we  leave  undecided. 
But  since,  as  already  shown,  the  conviction  of  the  plain- 
tiff in  error  may  properly  stand  without  regard  to  that 
question,  we  deem  that  no  useful  purpose  would  be  served 
by  further  oral  argument. 

Rehearing  denied. 
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4806  Corporations,  2;  Practicb  and  Procxdubb,  0; 

ESTATBB  OF  DECEDENTS,  1,  2;  PUBUC  LaNDB,  1,  2. 

ACTIONS. 
Bight  of;  quare  as  to. 

Quote,  whether  plaintiff  can  sue  upon  a  statute  of  one  jurisdiction  when 
the  action  can  be  maintained  only  on  that  of  another.   St.  IxmU, 
L  M.  A  S.  Ry.  Co.  v.  Hesterley,  702. 
See  Aliens,  7;  Election  of  Remedies; 

Contracts,  11, 12;       Emplotebs'  Liabiutt  Act,  3; 
Corporations,  2;         Local  Law  (Ind.); 
Mails. 

ACTS  OF  CONGRESS. 

Aliens.— Acts  of  Feb.  20,  1907,  and  Feb.  26,  1910  (see  Aliens,  12): 
Bugajewitz  v.  Adame,  585. 

Anti-trust  Act  of  July  2,  1890  (see  Combinations  in  Restraint  of 
Trade,  1,  2,  3) :  United  States  v.  Pacific  A  Arctic  Co.,  87. 

Bankruftct.— Act  of  Feb.  5,  1903  (see  Bankruptcy,  16):  Friend  v. 
TakoUy  27.  Act  of  July  1,  1898  (see  Bankruptcy,  16):  76.  Sec^ 
tion  17  (see  Bankruptcy,  15):  Clarke  v.  Rogers,  534.  Section  63a: 
Ih.  Section  67c,  f  (see  Bankruptcy,  25,  26) :  Merchants'  National 
Bank  v.  Sexton,  634.  Section  70a  (see  Bankruptcy,  1-7,  12): 
Everett  v.  Judson,  474;  Andrem  v.  Partridge,  479;  Friend  v.  Tal- 
coU,  27.  Aet  of  March  2,  1867  (see  Bankruptcy,  12):  Friend  v. 
TakoU,  27.   Act  of  Aug.  19, 1841  (see  Bankruptcy,  12):  76. 

Claims  Againot  the  United  States. — ^R^v.  Stat.,  §  3477  (see  Juris- 
diction, A  10):  McOowan  v.  Parish,  312. 

Criminal  LAW.-*Rev.  Stat.,  §  5392  (see  Grinunal  Law;  2;  PubHe 
Lands,  7) :  UnUed  States  v.  Oeorge,  14. 

Employers'  Liability  Act. — (See  Emptoyers'  Liability  Act) :  Chieago, 
7.  A  L.  Ry.  Co.  y.HaekeU,  559;  St.  Louis,  I.  A  L.  Ry.  Co.  v.  Hes- 
terley,  702;  Gidf,  C.  A  S.  F.  Ry.  Co.  v.  McCHnnis,  173. 

Indians. — ^Act  of  July  1, 1902  (see  Indians,  6) :  Knight  v.  Lane,  6.  Act 
of  July  4,  1884  (see  Indians,  1,  2):  United  States  v.  Anderson,  52. 
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Aet  of  April  8, 1864  (see  Public  Lands,  18, 19) :  Ikmndly  v.  UnUed 
SUUes,  243.  Rev.  Stat.,  §5339  (see  Indians,  5):  DanneUy  v. 
United  SUUes,  243.    Sections  2145,  2146  (see  Indians,  3,  4):  76. 

Intbrnal  RByBNUB.'Act  of  Feb.  4,  1909  (see  Statutes,  A  6;  Taxes 
and  Taxation,  7):  Jordan  v.  Roche,  436.  (Corporation  Tax  Aet 
(see  Taxes  and  Taxation,  1,  2,  3):  McCoach  v.  MinekiU  dt  S.  H. 
A.  A.  Co.,  295.  Rev.  Stat.,  SS  3248, 3254  (see  Taxes  and  Taxation, 
4,  7):  Jordan  v.  Roche,  436. 

Intbbstats  Commsbcb  Act. — (See  Combinations  in  Restraint  of 
Trade,  2;  Interstate  Commerce,  1):  United  StaUa  v.  Pacific  dt 
Arctic  Co.,  87. 

JuDidART.-— Act  of  March  3, 1911  (Judicial  Code),  §  120  (see  Courts, 
4)  :IFm.  Cramp  Sons  v.CureissTiir&tne  Co.,  645.  Section  128  (see 
Jurisdiction,  A  9):  Houghton  v.  Burden,  161.  Section  237  (see 
Jurisdiction,  A  4-8) :  Consolidated  TvmpfUee  Co.  v.  Norfolk  dt  O.  V. 
Ry.  Co.,  326.  Section  241  (see  Jurisdiction,  A  9):  Hovghtan  v. 
Btaden,  161.  Section  250,  subd.  6  (see  Jurisdiction,  A  10):  Me- 
Oowan  V.  Parish,  312.  Act  of  March  2,  1907  (see  Appeal  and 
Error,  3):  United  States  v.  George,  14  (see  Jurisdiction,  A  19): 
United  States  y.  Pacific  dt  Arctic  Co,,  S7.  Act  of  Feb.  9, 1893,  §  6 
(see  District  of  Columbia,  1) :  Ex  parte  Dante,  429.  Act  of  March  3, 
1891  (see  Appeal  and  Error,  1):  Rexford  v.  Brunswick-Balke- 
CoUender  Co.,  339.  Section  3  (see  Courts,  2,  3,  4):  Res^ard  v. 
Brvnswich-BaUce^oUender  Co.,  339;  Wm.  Cramp  Sans  v.  CuHiss 
Turbine  Co.,  645.  Section  5  (see  Jurisdiction,  A  11-15):  Boj^  v. 
Southern  Pacific  Co.,  137;  Union  Trust  Co.  v.  Westhus,  519.  Rev. 
Stat.,  §  709  (see  Jurisdiction,  A  IHL):  McLaughlin  Bros.  v.  Hain 
lawdl,  278;  Consolidated  Turnpike  Co.  v.  Norfolk  dt  0.  V.  Ry.  Co., 
326.  Section  737  (see  Jurisdiction,  A  13):  Bogart  v.  Southern  Pa- 
dfic  Co.,  137.  Section  566  (see  Jurisdiction,  A  9):  Houghton  v. 
Burden,  161. 

Munitions  of  WAR.~-Act  of  March  14, 1912,  37  Stat.  630  (see  Muni- 
tions of  War):  UnUod  States  v.  Chaeez,  525;  United  States  v.  Mem, 
533. 

I^UPFINS  Islands.-— Act  of  July  1,  1902  (see  Aliens,  4):  Tiaeo  v. 
Forbes,  549. 

PosTO  Rico.— Foraker  Act  of  April  12, 1900  (see  Taxes  and  Taxation, 
7,  8):  Jordan  v.  Roche,  436. 

PuBUC  LANDB.r~Act  of  March  3, 1891  (see  Public  Lands,  5) :  Baiiey  v. 
Sanders,  603.  Act  of  March  3, 1887  (see  Public  Lands,  15):  Lyle 
V.  Patterson,  211.  Land  Grant  Adjustment  Acts  of  1887  and  1896 
(see  Public  Lands,  1, 2) :  Southern  Pacific  Ry.  Co.  v.  United  States, 
618.  Rev.  Stat.,  §§  161,  441,  453,  2246,  2478  (see  PubHc  Lands. 
13):  United  States  v.  George,  14.    Sections  2289,  2290  (see  Public 
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Lands,  5,  6):  BaUey  v.  Sanders,  603.    Section  2291  (aee  PuUic 

Lands,  7, 14):  UnUed  States  v.  George,  14. 
PuBUC  WoBKS.— Acts  of  August  13, 1894,  and  Feb.  24, 1906  (see  Con- 

tmcts,  11, 12) :  Title  Qvaraniy  &  Svrety  Co.  v.  Harlan  A  Boilings 

tDorth,5ffI. 
PuBB  Food  and  Drugs  Act  of  June  30,  1906  (see  CkmgresB,  Powers 

of,  3;  Pure  Food  and  Drugs  Act):  MeDermoU  v.  Wideonmn,  116. 

ADMINISTRATION. 
See  Estates  of  Dbc3Bdbntb. 

AFFIDAVITS. 
See  Cbdonal  Law,  2; 
PuBUC  Lands,  7, 14. 

AGENCY. 
See  Claims  Against  thb  Unitbd  States; 
MiTNiciPAL  Cobporations,  1,  3; 
Principal  and  Agent. 

ALIENS. 

1.  Deportation;  power  of  Congress, 

Sovereign  states  have  inherent  power  to  deport  aliens,  and  Congress 
is  not  deprived  of  this  power  by  the  Constitution  of  the  United 
States.    Tiaco  y.  Forbes,  &49. 

2.  Deportation;  power  of  Congress  over. 

Congress  has  power  to  order  the  deportati<Mi  oi  aliens  whose  presence 
in  the  country  it  deems  hurtful;  and  this  applies  to  prostitutes 
regardless  of  the  time  they  have  been  here.  Bugajewiiz  v.  Adams, 
585. 

3.  Deporlaticn;  prestmption  as  to  Ofuihority. 

The  d^wrtation  of  a  Chinaman  from  the  Philippine  Islands  by  the 
Governor  General  prior  to  an  act  of  the  legislature  authorising 
such  deportation  is  to  be  conddered  as  having  been  ordered  in 
pursuance  of  such  statute.    Tiaco  v.  Forbes,  549. 

4.  Deportation;  power  of  Philippine  GovemmenL 

Congress  not  being  prevented  by  the  C(»istitution  from  deporting 
aliens,'  the  Philippine  Government  cannot  be  prevented  from  so 
ddngby  the  Bill  of  Rights  incorporated  in  the  act  of  July  ly  1902. 
lb. 
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5.  DepartatUm;  power  cf  Philippine  Govemmeni. 

The  local  government  of  the  Philippine  Islands  has  all  cml  and  judicial 
power  necessary  to  govern  the  Islands,  and  this  indudes  the  power 
to  deport  aliens.    Ih. 

6.  DepartaHon;  power  of  Pfdltppine  GovemmenL 

The  extension  by  Congress  of  the  Chinese  Exclusion  and  Immigration 
Laws  to  the  Philippine  Islands  does  not  prevent  the  Govenmicnt 
<rf  the  Islands  passing  an  act  removing  aliens  therefrom.   lb. 

7.  Deportation  of;  guare  as  to  power  of  Governor  of  Philippine  Idande. 
Quaere  whether  the  Governor  of  the  Philippine  Islands  has  authority 

by  virtue  of  his  office  alone  to  deport  aliens,  or  immunity  from 
action  for  a  deportation  made  in  good  faith  whether  he  had  the 
power  or  not.   76. 

8.  Deportation;  Philippine  Idande;  legidative  ratifieation  of  ad  of  ex- 

ecutive; validity  cf. 
The  act  of  the  Philippine  legislature  passed  April  19,  1910,  ratifjing 
the  action  of  the  Governor  General  in  ordering  the  deportation  of 
plaintiffs.  Chinamen,  and  declaring  it  to  have  been  an  exercise  of 
authority  vested  in  him  by  law  in  all  respects  legal  and  not  subject 
to  question  or  review,  was  within  the  power  of  the  legislature,  and 
took  from  the  court,  in  which  an  action  had  been  brought  to  enjoin 
the  deportation,  jurisdiction  to  try  the  case,  and  the  judgment 
granting  a  writ  of  prohibition  is  affirmed.    76. 

9.  Deportation;  power  to  act  eu$nmarUy. 

The  ground  on  which  the  power  to  deport  aliens  rests  necesDtates  thai 
it  may  have  to  be  exercised  in  a  summary  manner  by  executive 
officers.   76. 

10.  Deportation;  effect  08  deprivation  of  due  procees  of  law. 

The  deportation  of  aliens  in  this  case,  by  the  Philippine  Govenmient 
was  not  a  deprivation  of  liberty  without  due  process  <rf  law.  76. 

11.  Deportation  not  a  punishment;  determination  of  statue  of  aUen  not  a 
conviction  of  crime. 

The  determination  of  whether  an  alien  faUs  within  the  class  that  Con- 
grees  had  declared  to  be  undesirable,  by  facts  which  mi^t  con- 
stitute a  crime  under  local  law,  is  not  a  conviction  of  crime,  nor  is 
deportation  a  punishment.   Bugajewitz  y.  Adorns^  5S5. 

12.  Deportation;^ectcfactof  February  1^,1910,  on  ^kU  of  February  M)f 
1907. 

There  is  a  distinction  between  the  words  '-as  provided"  and  "in  the 
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maimer  jmyvided";  the  fonner  may  be  controlled  1^  an  egpreai 
limitation  in  the  statute  while  the  latter  must  not  be  so  controlled ; 
and  so  held  that  the  limitation  in  (  3  of  the  act  of  February  20, 
1007,  was  stricken  out  by  the  act  erf  Felmiary  26,  1910,  notwith- 
standing a  reference  in  the  latter  act  to  a  section  in  the  fonner  act 
in  which  the  limitation  was  referred  to.  /6. 
See  CoNSTiTUTiGNAL  Law,  19; 
United  States. 

AIIX)TMENT  OF  LANDS. 
See  Iin>UNB,  6. 

AMENDMENTS  TO  (CONSTITUTION. 
Fiflh.—nSee  CasvmunoifAL  Law,  26. 
Pourteenih.—See  CoNffrrrunoNAL  Law,  1-6; 

JuBisDicnoN,  A  5, 6; 

Municipal  Cobporatignb,  4. 
Seeenih.'—See  Constitutional  Law,  28-37. 

ANCIENT  DEEDS. 
See  Deeds,  1,  2. 

ANTI-TRUST  ACT. 
See  Combinatigns  in  Restraint  of  Trade. 

AFKIAL  AND  ERROR. 

1.  ToCircuUCowiqf  Appeals  under  ad  qf  1891. 

The  act  of  1891  does  not  permit  an  appeal  to  the  Circuit  Court  of 
Appeals  from  a  judgment  that  does  not  finally  dispose  of  the  whole 
case.   BaifardY.Bnm8wick'Balk&<JoUenderCo.,daif^. 

2.  FinalUy  of  decree  of  CircuU  Court  for  purpoeee  of. 

A  decree  of  the  Circuit  Court  adjudgmg  right  of  possession  to  one  of 
^e  parties  but  appointing  a  sp^dal  master  to  take  evidence  as  to 
identity  of  the  articles,  is  not  final  but  interlocutory  only  and 
theref oro  is  not  i^pealable.   lb. 

3.  Criminal  appeale  under  act  qf  1907;  quaere  as  to  practice  on. 
Quare:  whether  the  Criminal  Appeals  Act  of  March  2,  1907,  does  not 

require  an  explicit  declaration  of  the  law  upon  which  the  indict- 
ment is  based  and  a  ruling  on  its  validity  and  construction;  and 
whether  on  an  appeal  taken  under  that  act  the  Government  can 
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seek  to  sostoin  the  indictment  as  valid  under  other  statutes  than 
those  relied  upon  in  the  trial  oourt.    UniUd  State$  v.  Oeorge,  14. 
See  District  of  Columbia,  2,  3;       Mandamus,  1; 
Habbas  Corpus,  1;  New  Trial,!; 

Jurisdiction,  A;  Praoticb  and  Progbdubb,  2X1 

APPROPRIATION  ACTS. 
See  Statutes,  A  3. 

ASSIGNMENT. 
Right  of  assignee  of  part  of  daim  eecwed  by  common  ftuuL 
This  court  does  not  assent  to  the  principle  that  one  who  takes  an  as- 
signment of  part  of  a  claim  secured  by  a  common  fund  can,  in  the 
absence  of  a  special  agreement  or  necessary  implication  arismg 
from  particular  circumstances,  acquire  more  than  a  proportimial 
right  to  the  common  security  or  the  power  to  exclude  his  assignor 
in  the  event  of  a  deficiency  from  participating  th^^  to  the  extent 
of  the  portion  retained.    Merchants*  National  Bank  v.  Sexton,  eOi. 
See  Bankruptcy,  2. 

ASSUMPTION  OF  RISK. 

See  Contracts,  13, 14, 15; 

Local  Law  (Tex.). 

ATTACHMENT. 
See  Bankruptcy,  10. 

BANKRUPTCY. 

1.  Assets;  life  insvarance  as;  to  what  extent  availMe  to  trustee. 

life  insurance  is  property,  but  it  is  peculiar  property,  and  Congrees 
by  the  proviso  in  (  70a  of  the  Bankruptcy  Act  intended  that  the 
bankrupt  should  have  the  benefit  of  all  policies  except  to  the  ex- 
tent of  ^e  actual  cash  value  which  could  be  realised  by  the  trustee 
for  ^e  creditors.   Burlingham  v.  Crotise,  459. 

2.  Assets;  life  insurance  as;  right  of  assignee  of  poUcy, 

Under  the  proviso  in  §  70a  of  the  Banlaiiptcy  Act,  the  assignee  of  a 
poUcy  of  insurance  on  Uie  life  of  the  bankrupt  has  the  right  to 
retain  the  policy  on  the  same  terms  that  the  bankrupt  mi^t  have 
retained  it.   lb. 

3.  Assets;  Ufe  inswranoe  as;  interest  of  trustee  Umited  to  eaA  surrender 

value. 
Under  §  70a  life  msuzanoe  policies  which  have  no  cash  surrender  value, 
or  on  which  the  company  has  loaned  the  full  surrender  value  so  that 
the  policy  has  no  cash  surrender  value  remaining,  do  not  pass  to 
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the  tmsiee  as  general  property  but  remain  tiie  jnoperty  of  the 
bankrupt  who  is  not  limited  in  dealing  with  them  except  as  stated 
in  the  proviso.    76. 

4.  AueU;  life  inmsrance  as;  intend  qf  inrntm  Umited  to  cath  surreftder 

tahie. 
Bvrlingham  v.  Crattae,  airUe^  p.  459,  followed  to  effect  that  under  §  70a 
of  the  Bankruptcy  Act  the  trustee  only  takes  suiroider  value  of 
insurance  policies  on  the  bankrupt's  life,  or,  in  case  loans  have  been 
made  by  the  company  issuing  the  policies,  only  the  excess  of  sur- 
render vahie  over  the  amount  of  the  loan.   Etferett  v.  Judaon^  474. 

5.  Aueta;  life  insurance  policies;  right  of  bankrupt  to,  on  paying  trustee 

cash  surrender  value. 
Under  (  70a  of  the  Bankruptcy  Act  the  bankrupt  is  entitled  to  the 
policy  by  pa3dog  the  amount  of  the  cash  surrender  value  or  excess 
thereof  over  loans  as  of  the  date  of  the  filing  of  the  petition,  and  in 
case  of  the  maturity  of  the  policy  before  the  adjudication  he  or  his 
legal  representative  is  entitled  to  the  i»oceeds  of  the  policy  over 
and  above  such  amount.   lb. 

6^  Assets;  life  insurance;  date  (tfaecrudlcftrustee^s  rights;  effect  <^  suicide 
of  bankrupt. 

Congress,  by  the  proviso  in  1 70a,  fixed  the  date  of  filing  the  petition 
as  the  line  of  cleavage  as  between  the  trustee  and  the  bankrupt  in 
regard  to  life  msurance  policies,  and  this  is  not  affected  by  subse- 
quent events  such  as  ^e  maturity  of  the  policy  by  the  suicide  of 
the  bankrupt,  even  though  prior  to  adjudication.   76. 

7.  Assets;  Vfe  insurainoe  as;  trustees  right  in;  time  of  accrual;  ^eet  of 

death  qf  bankrupt. 
Burlingham  v.  Crause^  ante,  p.  459,  and  Everett  v.  Judson,  ante,  p.  474, 
followed  to  effect  that  under  §  70a  of  the  Bankruptcy  Act  the 
trustee  is  only  entitied  to  the  cash  surrender  value  of  insurance 
policies  on  the  life  of  the  bankrupt  at  ^e  time  of  the  filing  of  the 
petition  and  that  the  bankrupt  or  his  representative  is  entitled  to 
the  balance  of  the  value  thereof,  and  that  the  subsequent  death  of 
the  bankrupt  had  no  effect  on  this  division  even  Uunigh  it  occurred 
before  adjudication.   Andrews  v.  Partridge,  479. 

8.  Assets  of  bankrupt  partnership;  estates  <tf  members  as. 

In  this  case  an  order  directing  liiat  the  separate  estate  of  a  member  of 
a  firm  which  had  been  adjudicated  bankrupt  be  turned  over  to  the 
trustee  for  administration  is  affirmed.   Francis  v.  McNeal^  606. 
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9.  Claims  advene  to  HUe  of  trustee;  ejfect  on  power  ef  court  to  adminitier 

re$. 
Whatever  may  be  the  legal  rights  of  one  daimmg  legal  or  equitable 
title  to  an  asset,  the  fact  that  the  bankrupt  and  his  trustee  had 
physical  possession  thereof  ^vcs  the  bankruptcy  court  control  of 
^e  res  and  authority  to  administer  it.    Hebert  v.  Crawford^  204. 

10.  Claims  adverse  to  tide  of  trustee;  jiaisdiction  of  bankruptcy  court. 

A  petition  to  determine  title  to  property  in  the  possession  of  the  bank- 
rupt and  his  trustee  may,  as  in  this  case,  oi)erate  as  an  attachment, 
and  thus  bring  the  property  into  the  custody  and  under  the  exdu- 
sive  jurisdiction  of  the  bankruptcy  court.   76. 

11.  Classes;  rdaHve  rights  of  ;  duty  of  trustee  to  conaerve. 

The  effect  of  bankruptcy  is  to  so  fix  the  relative  rights  of  the  different 
classes  of  creditors  that  it  is  not  in  the  power  of  any  class  to  set 
aside  or  frustrate  as  against  the  other,  ri^ts  fixed  by  the  adjudica- 
tion in  the  assets  of  the  estate,  and  it  is  the  duty  of  the  trustee  to 
conserve  and  administer  such  ri^ts.  Merchants^  National  Bank 
V.  Sexton,  634. 

12.  Discharge;  exceptions  from  operation  of . 

Under  the  Bankruptcy  Act  of  1898,  as  amended  in  1903,  there  are 
certain  classes  of  creditoiB  excluded  from  the  aei  sHUiffiibeF  and 
others  who,  althou^^  included  therein,  are  excepted  from  the  oper* 
ation  of  the  discharge.  In  this  respect  the  act  of  1898  differs  horn 
thatctf  1841,  and  foUows  that  of  1867.   Friend  y.TdlcM,  27. 

13.  Discharge;  effed  as  res  judicata  in  action  to  recover  balance  <tf  dM. 
To  constitute  res  judicata  there  must  be  identity  of  cause  between  the 

two  cases.  That  identity  does  not  exist  betweoi  the  granting 
of  a  general  discharge  in  bankruptcy  and  an  action  for  the  balance 
of  a  debt  excepted  by  the  act  from  the  operation  of  the  discharge. 
lb. 

14.  Discharge;  effed  as  res  judicata  in  action  to  recover  balance  of  debL 
A  creditor,  after  unsuccessfully  opposing  a  composition  and  a  discharge 

in  bankruptcy  on  the  ground  of  fraud  in  creating  the  debt,  ac- 
cepted the  dividend  and  then  sued  for  the  balance  on  the  ground 
that  the  debt  was  excepted  from  the  discharge:  Held  that  there 
was  no  waiver  of  the  right  to  sue  on  the  tort  by  accepting  the 
dividend,  nor  was  the  granting  of  the  discharge  res  judicata  of  the 
daim  for  the  balance  of  the  debt.   76. 
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15.  Diacharge;  provable  dMs  not  discharged. 

Sectioii  17  of  ^e  Bankruptcy  Act  eaumerates  debts  provable  under 
§  63a  which  are  not  discharged,  and  among  them  are  included  those 
that  arise  by  the  conveision  of  trust  funds.   Clarke  v.  Rogers,  534. 

16.  Election  of  remedies  under  act  of  1898  as  amended  in  190S;  right  of 
creditor  as  to. 

Under  the  Bankruptcy  Act  of  1898,  as  amended  in  1003,  a  creditor  is 
not  bound  to  elect  which  remedy  he  wiU  pursue  against  the  bank- 
rupt on  a  contract  where  the  right  to  sue  in  tort  also  exists;  nor 
does  he  waive  his  right  to  sue  on  the  tort  for  balance  of  his  claim 
by  acceptmg  his  dividend  under  a  composition.  {Crawford  v. 
Burifce,  195  U.  S.  176.)    Primd  v.  TakoU,  77. 

17.  EniUy  of  partnership. 

The  Bankruptcy  Act  recognises  the  firm  as  an  entity  for  certain  pur- 
poses, but  does  not  alter  .the  pre&dsting  rule  that  the  partnership 
can  be  in  bankruptcy  and  the  partners  not.  Francis  v.  McNeal, 
695. 

18.  Possession  by  trustee;  condusioeness  of  finding  as  to. 

A  finding  in  a  sunmiary  proceeding  that  the  trustee  has  received 
physical  possession  ol  the  property  involved  is  condusive  against 
him  and  is  not  subject  to  collateral  attack  by  third  persoDS. 
(NMe  V.  Union  River  Logging  Company,  147  U.  8. 178.)  HOert 
V.  Crautford,  204. 

19.  Preferences;  fraudtHent;  dual  capacity  of  person  as  giver  and  receiver. 
The  same  person,  considered  in  different  capacities,  may  act  as  the 

giver  and  receiver  of  a  fraudulent  preference;  and  so  hM  in  a  case 
where  a  trustee  of  several  trusts,  with  knowledge  of  his  insolvency, 
transferred  property  to  one  of  the  trusts  to  which  he  was  indebted. 
See  Bush  v.  Moore,  133  Massachusetts,  192.   Clarke  y.  Rogers,  534. 

20.  Preferences;  equality  of  creditors  aim  of  Bankruptcy  Act. 

Equality  between  creditors  is  necessarily  the  ultimate  aim  of  the  Bank- 
ruptcy Act;  and  even  if  the  dividend  be  very  small,  the  court  will 
not  construe  the  act  so  as  to  allow  one  creditor  to  be  preferred 
above  the  others.   lb. 

21.  Provable  debt;  obligation  of  defavMng  testamentary  trustee  as. 

The  obligation  resting  on  a  defaulting  testamentary  trustee  to  restore 
the  value  of  the  assets  embezzled  is  of  a  contractual  character  and 
the  debt  is  provable  although  it  is  fraudulent  and  excepted  from 
the  discharge.    lb. 
VOL,  ccxxvni— 46 
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22.  Retation  of  bankruptcy  act  to  fundamental  nUesoflaw. 

The  business  of  a  bankruptcy  act  is  so  far  as  may  be  to  preserve,  not 
to  upset,  existing  rdatlons  based  on  fundamental  rules  of  law. 
Prancia  v.  McNeal,  605. 

23.  Title  to  property  in  posseeeion  cf  trustee;  juriedidion  of  state  covrt 
to  determine. 

While  the  state  court  has  jurisdiction  to  detennme  as  between  partners 
whether  one  is  entitled  to  use  the  assets  of  his  partnership  to  satisfy 
an  order  made  in  a  summary  proceeding  in  the  bankrupU^  court, 
and  also  whether  the  recover  received  ihe  same,  it  may  not  de- 
termine title  to  property  in  the  possession  of  the  trustee  or  vrbo 
IS  entitled  to  possession  thereof.   Hebert  v.  Cratcford^  204. 

24.  Trustee;  rigM  to  eompd  tranrfer  of  bankrupts  hooike* 

Courts  proceed  step  by  step.  Matter  of 'Hams,  221  U.  S.  274,  estab- 
lished simply  that  the  transfer  of  books  of  ihe  bankrupt  to  the 
trustee  could  be  required,  and  left  undetermined  the  question  of 
use  to  which  ihe  books  could  be  put.  Johnson  v.  UnitedStateSf  457. 

25.  Trustee;  subrogation  to  rights  of  wndors  of  nates  pwdmsed  wUk 
assets  of  general  estate. 

A  trustee,  acquiring  by  purchase  with  assets  of  the  general  estate  some 
of  a  series  of  notes  on  ail  of  which  the  bankrupt  is  liable  as  endarser 
but  which  are  all  secured  pro  ra(a  by  a  spedal  fund  with  othernotes 
of  the  same  series  and  held  by  third  parties,  is  subrogated  by  opera- 
tion of  law,  aa  well  as  by  subd.  e  and  /  of  §  67  of  the  Bankruptcy 
Act,  to  all  the  ri^ts  of  ihe  parties  from  whcnn  he  purchaaed  tfa^ 
notes  and  is. entitled  to  share  pro  rata  in  such  special  fund  as  a 
holder  of  such  notes.   Merchants'  National  Bank  v.  Sexton^  634. 

26.  Trustee;  subrogaHon  to  Hghts  of  bank  m  eoOatend  securing  dM  on 
latter  siting  off  debt  against  bankrupts  credU  balance. 

The  effect  of  a  bank  setting  off  agunst  the  bankrupt's  credit  balance 
a  debt  for  which  it  holds  collateral  is  to  subrogate  the  trustee  to  all 
the  lights  of  the  bank  in  such  collateraL   76. 
See  Jurisdiction,  A  9; 
Statutbb,  a  4* 

BANKS  AND  BANEINa 

See  Bankbuptct,  26; 

CoNsrcrruTioNAL  Law,  7, 8; 
National  Banks. 


Digitized  by 


Google 


INDEX.  723 

BILL  OF  EXCEPTIONS. 
See  Mandamus,  1,  2. 

BILLS  OF  LADING. 
See  iNTBBsrAini  CoMumacm,  3. 

BONDS. 
See  CoNTBAcn,  11, 12. 

BOOKS  AND  PAPERS. 
See  Banisuftct,  24. 

BUILDINGS. 
See  CoNBHTunoNAL  Law,  17, 18. 

BURDEN  OF  PROOF. 
See  Contracts,  9; 

NSGUGENCE,  10. 

CARMACK  AMENDMENT. 
See  Intebstate  Commxbge,  3. 

CARRIERS. 
See  CoMBiNA'noNs  in  Rbstbaint  of       Contracts,  3, 13,  14,  15; 
Trade;  Ekploters'  Liabiiity  Act; 

Common  Carriers;  Interstate  Commerce. 

CASES  APPROVED. 
Bush  V.  Mocre^  133  Maasachuaetts,  192,  ai^xroved  In  Clarke  v.  Bogerep 

534. 

CASES  DISTINGUISHED. 
Atehiaan,  Tapeka  dt  SarUa  Fe  Ry.  v.  CaUumn,  213  U.  &  1,  diatinguiahed 

in  Texas  A  Pacific  Ry.  Co.  v.  Stewart,  357. 
Marvin  v.  Troui,  199  U.  S.  212,  distinguiahed  in  ConeoUdaied  Turnpike 

Co.  V.  NorfoUc  A  0.  V.  Ry.  Co.,  596. 
Park  Really  Company  Case  sub  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  171, 

diatinguiahed  in  McCoach  v.  MinehiU  dt  S.  H.  R.  R.  Co.,  295. 
RaUroad  Co.  v.  Lockwood,  17  Wall.  357,  diatinguiahed  in  Santa  Fe,  P. 

A  P.  Ry.  Co.  V.  Grant  Bros.,  177. 
Salt  Co.  V.  East  Saginaw,  13  WalL  373,  diatinguiahed  in  Ettar  v.  To- 

coma,  148.  .' 
Wisconsin  dtc.  Ry.  Co.  v.  Powers,  191  U.  &  375,  diatinguiahed  in  Bttor 

V.  Tacoma,  148. 
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CASES  EXPLAINED. 
Atlantic  Coast  Line  v.  Riverside  MHU,  219  U.  S.  186,  explained  in  Ncr^ 

foUe  d  W.  Ry.  Co.  v.  Dixie  Tobacco  Co.,  593. 
Central  Transportation  Co.  v.  PvUman's  Palace  Car  Co.,  139  U.  8.  24, 

explained  in  iSlocwn  v.  New  York  Life  Ins.  Co.,  364. 
Consolidated  Turnpike  Co.  v.  Norfolk  A  0.  V.  Ry.  Co.,  22S  U.  S.  326, 

explained  in  Same  v.  Same,  596. 
Cougkran  v.  Bigehw,  164  U.  8.  301,  explained  in  Slocian  v.  New  York 

Life  Ins.  Co.,  364. 
Galveston,  H.  Ac.  Ry.  Co.  v.  Wallace,  223  U.  S.  481,  explained  in  Norfolk 

Jt  W.  Ry.  Co.  v.  Dixie  Tobacco  Co.,  593. 
If  otter  (^  ffarm,  221  U.  &  274,  explained  in  JoAfiaofi  V.  Ufdted  States, 

467. 

CASES  FOLLOWED. 
Assaria  State  Bank  v.  DoOey,  219  U.  S.  ILU,  foUov^  in  Abilene  National 

Bank  v.  DoOey,  1. 
Bacon  v.  lUinois,  227  U.  S.  504,  followed  in  Sttsquehanna  Coal  Co.  v. 

South  Amboy,  665. 
Baltimore  A  Ohio  Ry.  Co.  v.  Voight,  176  U.  &  498,  followed  in  SanU  Pe, 

P.  A  P.  Ry.  Co.  V.  Grant  Bros.,  177. 
Bremer  v.  WiUiams,  210  Maasachuaetts,  256,  followed  in  Clarke  v. 

Rogers,  534. 
^n>ion  y.  Hitchcock,  173  U.  8.  473,  followed  in  JTnt^M  v.  Lane,  6; 

P2e8<ed  V.  Abbey,  42. 
Bugajewittv.  Adam8,22SJJ.  8.  585,  followed  in  jSdkoarfe  ▼•  Acbmaand 

l^etner  v.  Adams,  592. 
Btarlingame  v.  Crouse,  228  U.  8.  459,  followed  in  iindneiM  ▼•  PcDiru^Pi^ 

479;  EvereU  v.  JiM^Mm,  474. 
CAapmon  V.  Goodnouf,  123  U.  8.  540,  followed  in  Wood  ▼.  Cftesboiviig/b, 

672. 
Chicago,  B.  A  Q.  Ry.  Co.  v.  Cram,  228  U.  8. 70,  f oDowed  in  C%sba0o,  B. 

A  Q.  Ry.  Co.  y.  Kyle,  85. 
Chicago  Junction  Ry.  Co.  y.  King,  222  U.  8.  215,  followed  in  Seaboard 

Air  Line  Ry.  y.  Moore,  433. 
Chicago  Railway  y.  Chicago  Bank,  134  U.  &  277,  followed  in  Northern 

Pacific  Ry.  y.  Boyd,  482. 
Crawford  v.  Bvrke,  195  U.  8. 176,  followed  in  Friend  y.  Ta&ott,  27. 
Domes  y.  Illinois  Central  R.  R.  Co.,  225  U.  8. 243,  followed  in  Ayort  ▼. 

Southern  Pacific  Co.,  137. 
Daddson  Marble  Co.  y.  Oi&Mm,  213  IT.  8. 10,  followed  in  TiUe  Ouaraniif 

Ac.  Co.  y.  Harlan  A  HoUingsworth,  567. 
EvereU  y.  Judson,  228  U.  8.  474,  foUowed  in  Andrews  y.  Partridge, 
479. 
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Fories  v.  SkOe  CcwieU,  216  U.  8.  306,  followed  in  CtmrnMaM  Ttam- 

pike  Co.  V.  NdffoUo  A  0.  V.  Ry.  Co.,  326. 
Goar,  SeoU  A  Co.  v.  Shonntm,  223  U.  S.  468,  followed  in  CmmiiiaUd 

Turnpike  Co.  v.  Norfolk  A  0.  V.  Ry.  Co.,  506. 
Hafemmn  v.  Oroee,  100  U.  S.  342,  followed  in  Bailey  ▼.  Sanden,  603. 
HipoHU  Egg  Co.  v.  United  States,  220  U.  S.  45,  followed  in  McDermoU 

y.  Wiaconein,  115. 
Homer  t.  WaUaee,  07  U.  S.  570,  followed  in  Lyle  v.  Patterson,  211. 
Ideberman  v.  Fan  Z)^  Carr,  100  U.  S.  552,  followed  in  Adams  v.  ilf  t/- 

woukee,  572. 
LitehfiM  v.  /^e^Mer,  0  Wall.  575,  followed  in  Pksted  v.  ilMey,  42. 
LoutsmOe  A  NaskriUe  R.  R.  v.  MOtan,  218  U.  S.  38,  followed  in  Chicago, 

I.  A  L.  Ry.  Co.  V.  HaekeU,  550. 
LouismUe  Trust  Co.  v.  LouismUe  Ry.,  174  U.  &  683,  followed  in  Northern 

Pacific  Ry.  v.  Boyd,  482. 
Missouri  Pacific  Ry.  v.  Fitsgeratd,  160  U.  S.  556,  foQowed  in  Mc- 

LaugMin  Bros.  v.  HaUoweU,  278. 
ilf  li^tioZ  Loan  Co.  v.  Martd,  222  IT.  S.  225,  followed  in  Chicago  Dock 

Co.  y.  Fraley,  eSO. 
Ness  V.  Fisher,  223  U.  S.  683,  followed  in  Knight  y.  Lane,  6. 
Netc  Orleans  v.  Paine,  147  U.  S.  261,  followed  in  Knight  v.  Lane,  6. 
JNTofefe  V.  Union  River  Logging  Co.,  147  U.  8. 173,  followed  in  Hebert  v. 

Crawford,  204. 
Prestom  V.  Chicago,  226  U.  8.  447,  foDowed  in  ITood  v.  Che^)orough, 

672. 
iSieMond  A  DanvOle  R.  R.  Co.  v.  PotiTera,  140  U.  a  43,  followed  in 

Te^as  A  Pacific  Ry.  Co.  v.  Harvey,  310. 
Rosenthal  v.  New  York,  226  U.  8.  260,  followed  in  CAitt^o  Dock  Co.  v. 

Ffa2Q(,  680. 
Savage  y.  Jones,  225  U.  8. 501,  foDowed  in  McDermoU  v.  Wisconsin,  1 15. 
Swanson  v.  jS^a,  224  IT.  8.  182,  followed  in  Ly/e  v.  PaUerson,  211. 
Townsend  v.  Fandertoer&er,  160  IT.  8.  186,  followed  in. Northern  Pacific 

Ry.  V.  Boyrf,  482. 
TtdHs  V.  Loibe  .^rte  RaUroad,  175  IT.  8. 348,  followed  in  Chicago,  I.  A 

L.  Ry.  Co.  y.  HackeU,  550. 
United  States  v.  Chaves,  228  U.  &  525,  foUowed  in  United  States  v. 

AfeM,533. 
Urquhart  v.  Brown,  205  IT.  8. 170,  followed  in  Ex  parte  Spencer,  652. 
Wheder  v.  United  States,  226  IT.  8.  478,  followed  in  Johnson  v.  United 

States,  WI. 
Wilson  y.  United  States,  140  U.  &  578^  followed  in  DonneOy  ▼.  United 

States,  243. 
Zonne  v.  Minneapolis  Syndicate,  230  IT.  8. 187,  followed  in  McCoach  y. 

MinehiU  A  S.  H.  R.  R.  Co,,  205. 


Digitized  by 


Google 


726  INDEX. 

CATTLE. 
See  Indians,  1. 

CERTIFICATE. 
See  Federal  Qubshon,  5; 
JxTBisDicnoN,  A  8, 12, 15. 

CERTIORARI. 

1.  To  review  judgment  of  court  organieed  in  vioiUUion  of  direct  promeion 

of  statute. 
The  trial  and  disposition  of  a  case  by  a  court  organized  in  violation  of 
a  direct  proNinon  of  statute  is  such  a  grave  error  and  involves  con- 
siderations of  such  public  importance  as  make  it  the  duty  of  this 
court  to  allow  a  writ  of  certiorari  without  considering  the  merits. 
Wm.  Cramp  Sons  v.  Curtise  Turbine  Co.,  645. 

2.  To  review  judgment  rendered  by  court  not  properly  organieed;  practice 

on. 
Where  it  is  manifest  on  the  petition  for  certiorari  that  the  judgment 
sought  to  be  reviewed  was  rendered  by  a  court  not  properly  organ- 
izedy  this  coiui^  need  proceed  no  further;  in  such  a  case  the  writ  of 
certiorari  may  be  granted,  the  petition  stand  as  a  return  to  the 
writ,  the  judgment  reversed  and  the  cause  remanded.   lb. 

CHANGE  OF  GRADE. 
See  CoNffnTunoNAL  Law,  3, 4. 

CHEROKEE  INDIANa 
See  Indians,  6. 

CIRCUIT  COURT  OP  APPEALS. 

See  Appeal  and  Erbob,  1; 

JuBiBDicrnoN,  A  9. 

CLAIMS  AGAINST  THE  UNITED  STATES. 

Effect  of  reservation  08  to  improvementSf  etc.,  on  restitution  of  pubHc  lands 
fraudulently  obtained;  power  of  United  Stales  Attorney;  effect  of 
laws  of  State  to  bind  United  States. 

One  convicted  of  fraud  in  obtaining  patents  to  public  lands  filed  a 
petition  for  pardon  which  was  granted  (m  condition  that  he  make 
full  restitution  to  the  satisfaction  of  the  United  States  Attorney 
for  the  dintrict  in  which  the  land  was  situated,  in  respect  to  all 
land,  land  titles  or  claims  to  land.    He  filed  a  relinquishmait 
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reeervmg  mider  the  laws  of  the  SUte  in  which  the  bmd  was  situated 
the  right  to  all  improvements,  the  value  thereof,  with  all  taxes 
theretofore  paid  and  to  proceed  against  the  United  States  for  the 
sama  He  then  brought  suit  in  the  Court  of  Claims  therefor: 
FsUthat 

Under  the  conditions  of  the  pardon  which  he  accepted  no  right  was 
wrested  from  him;  but,  as  he  was  to  make  voluntary  restitution 
for  his  wrong-domg,  he  was  not  d^ved  of  his  lands  or  i^operty 
nor  evicted  therefrom. 

The  power  ol  the  United  States  Attorn^  was  limited  t^  the  subject- 
matter  of  the  agency;  and  the  fact  that  the  restitution  was  to  be 
made  to  his  satisfaction  did  not  enlarge  his  authority  so  as  to  bind 
the  United  States  to  make  payments  to  one  who  was  to  make  res> 
titution  to  it. 

Whatever  rii^ts  the  laws  of  the  State  might  give  under  such  conditions, 
the  United  States  is  not  bound  thereby,  as  no  contract  was  estab- 
lished agamst  it.    Bradford  v.  United  States,  446. 

CLASSIFICATION  FOR  REGULATION. 
jSee  CoNBrnTonoNAL  Law,  9, 10, 14,  15, 17. 

CLASSIFICATION  FOR  TAXATION. 
See  Conbhtdteonal  Law,  11. 

COLLATERAL  ATTACK. 
See  Bankbuptct,  18. 

COMBINATIONS  IN  RF.STRAINT  OF  TRADE. 

1.  What  eoMtUiUes;  ^ed  of  dement  being  foreign  ew^ 

A  oombmation  made  in  the  United  States  between  carriens  to  monop- 
olise certain  transportation  partly  within  and  partly  without  the 
United  States  is  within  the  prohibition  of  the  Anti-trust  Act,  and 
also  within  the  jurisdiction  of  the  criminal  and  civil  law  of  the 
United  States  even  if  one  of  the  parties  combining  be  a  foreign 
corporation.    United  States  v.  Pacific  &  Arctic  Co.,  87. 

2.  Agreements  for  through  route  connections;  when  iilegd  tmder  Anti4rt^ 

Act. 
While  under  the  Interstate  Commerce  Act  a  carrier  may  select  its 
through  route  connections,  agreements  for  such  connections  may 
constitute  violations  of  the  Anti-trust  Act  if  made  not  from 
natural  trade  reasons  or  on  account  of  efficiency,  but  as  a  com- 
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bination  and  conspiracy  in  restraint  of  interstate  trade  and  for  tiie 
purpose  of  obtaining  a  maaopoly  of  traffic  by  refuEong  to  establish 
routes  with  independent  connecting  caniexB.   76. 

3.  Conaideratuma  Inf  this  court  in  revie^^ 
to  indietmerU  for  notation  of  Anti4nid  Ad. 

In  reviewing  the  decision  of  the  lower  court  sustaining  a  demurrer  to 
an  indictment  charging  a  combination  in  violation  of  the  Anti- 
trust Act,  this  court  is  not  called  upon  to  consider  what  the  ele- 
ments of  the  i^an  may  be  indepoideutly,  or  whether  there  is  or 
is  not  a  standard  of  reasonableness  which  juries  may  apply.  If  a 
criminal  violation  of  the  act  is  charged,  the  criminal  courts  have 
oagniaanoe  of  it  with  power  of  decision  in  regard  theieta  lb. 
See  Rbsifraint  of  Tbadx. 

COMITY. 
SeeCocKTB,  1. 

OOMMERCK 
See  lN!nai8TAtB  Coi 


COMMON  CARRIERS. 

1.  Care  due  paseenifere. 

The  obligation  of  a  carrier  to  use  due  care  obtains  not  only  during 
carriage  of  passengers  but  while  th^  sustain  that  relation  and  are 
performing  acts  fairly  attributable  thereto.  Texas  dt  Pacific  Sy. 
Co.  V.  Stewart,  357. 

2.  Care  due  paeaenffera. 

Such  obligation  obtains  where,  as  in  this  case,  the  passenger  left  the 
car  of  a  train  before  it  had  started  and  after  ooosideraUe  delay,  to 
ascertain  whether  it  was  the  right  tndn,  no  one  apparently  being 
in  charge  who  could  give  the  information.   76. 

3.  Care  due  paaaengera;  efftd  of  atiof  panenger  to  rMeee  carrier  from 

liabiliiy. 
Such  an  act  on  the  part  of  a  passenger  is  not  an  independent  cause 

which  relieves  the  carrier  as  being  a  new  and  pnNdmate  cause  of 

^e  accident.    Atekiaon,  Topeka  dt  Santa  Fe  By.  v..  CaUunm^  213 

U.  S.  1,  distinguished.   76. 
See  Combinations  in  Rbskbaint  of       Contracib^  3, 13, 14, 15; 
Tbabb;  Inibbskasob  < 
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COMMON  LAW. 
See  CoNsnTunoNAL  Law,  31,  32,  35,  36,  37; 
Local  Law  (Porto  Rico)  (Tex.)  (Va.). 

CONDEMNATION  OF  LAND. 
See  Local  Law  (Va.). 

CONFESSIONS. 
See  CoNsnTunoNAL  Law,  26; 

EVIDBNCB,  2,  3. 

CONFLICT  OF  LAWS. 
See  CoNQBEss,  Powers  of,  1,  2,  3; 
Employers'  Liabilitt  Act,  2,  3; 
Pure  Food  and  Drug  Act,  8,  9, 10. 

CONGRESS,  ACTS  OF. 
See  Acts  of  Congress. 

CONGRESS,  POWERS  OF. 

1.  Superwriiy  aver  hgidatitfe  power  of  States. 

A  state  law  on  a  subject  within  the  domain  of  Congress  must  yield  to 
the  superior  power  of  Congress,  to  the  extent  that  it  interferes  with 
or  frustrates  the  oi)eration  of  the  act  of  Congress  a  state  statute 
is  void.    McDermoU  v.  Wiscanein.  115. 

2.  State  interference  with  legielative  means  promded  by  Congreee. 

State  legislation  cannot  impair  legislative  means  provided  by  Congress 
in  a  Federal  statute  for  the  enforcement  th^eof.   Ih. 

3.  State  interference  with  pronisions  of;  Wiaconein  statute  of  1907  invaHd. 
The  statute  of  Wisconsin  of  1907  prescribing  a  label  for  com  qrrup  and 

prohibiting  all  others  is  invalid  so  far  as  it  relates  to  articles  prop- 
erly branded  on  the  immediate  container  thereof  under  the  Federal 
Food  and  Drugs  Act  and  brou^t  into  the  State  in  interstate  com- 
merce, so  long  as  they  remain  unsold,  whether  in  the  original  out- 
side package  or  not.    lb. 

See  Aliens,  1,  2,  4; 

PuRB  Food  and  Drug  Act. 

CONSTITUTIONAL  LAW. 
Contract  impairment.— See  Infra,  5,  7; 
Contracts,  2. 

1.  Due  process  of  law;  deprivation  of  property;  ^ed  of  decree  againa 

executor. 
Jurisdiction  is  power  and  is  not  affected  by  the  insanity  of  one  over 
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whom  the  court  has  acquired  jurisdiction,  and  ah  eireeator  agamat 
whom  a  decree  Is  entered  after  appearance,  appcnntment  of  guaid> 
ian  ad  litem  and  full  consideration  of  the  case  at  the  esqpenae  of 
the  estate,  is  not  deprived  of  his  property  without  due  prooeas  of 
law  by  such  decree.   MiehiQan  Trud  Co.  v.  Ferry ^  34d. 

2.  Due  process  of  law;  deprimtion  of  property;  effect  of  detiruBtum  cf 

impure  food. 
An  ordinance  regulating  the  sale  of  food  products  must  be  sammaiily 
enforced  and  the  destruction  of  impure  food,  such  as  milk,  is  the 
only  available  and  efficient  penalty  for  its  violations  and  does  not 
deprive  the  owner  of  his  property  without  due  process  of  law;  and 
80  held  as  to  the  milk  ordinance  of  Milwaukee,  Wisconon.  {Lieber' 
mm  v.  Van  De  Cart,  199  U.  S.  552.)    Adame  v.  Milwaukee,  572. 

3.  Duepropeeeof  law;  effect  to  deny,  of  repeal  of  skUuUprovidi^ 

eequential  damages  on  change  of  Qrade  by  municipality. 
A  state  statute  giving  damages  for  consequential  damages  caused  by 
change  of  grades  of  streets  does  not  merely  provide  a  remedy  but 
creates  a  property  right;  to  repeal  such  a  statute  so  as  to  affect 
rights  actually  obtained  thereunder  is  a  deprivation  of  property 
without  due  process  of  law  as  guaranteed  by  the  Fourteenth 
Amendment.   Ettor  v.  Tacoma,  148. 

4.  Due  process  of  law;  deprivation  of  property;  effect  of  statute  of  Wa^ 

inyton  repealing  pronsionfor  consequential  damagesfrom  change  of 
grade  of  streets. 
The  statute  of  Washington  repealing  ^e  former  statute.which  gave  a 
right  to  consequential  damages  from  change  of  grade,  as  construed 
by  the  state  courts  as  destroying  rights  to  compensation  whichf  had 
accrued  while  the  eariier  act  was  in  effect,  amounts  to  a  depriva- 
tion of  property  without  due  process  of  law.   lb. 

5.  Due  process  of  law;  impairment  of  contrad  MigaUon;  effect  of  repeal 

of  staitute  guring  benefits. 
Where  no  private  rights  have  vested,  a  statute  giving  benefits  under 
certain  conditions  may  be  repealed  without  violating  the  contract 
or  due  process  provisions  of  the  Federal  Constitution,  but  the 
case  is  different  when  the  right  to  compensation  has  actually  ac- 
crued. Soli  Co.  V.  Bad  Saginaw,  13  Wall.  373,  and  Wisconein  Ac 
Railway  ▼.  Powers,  191  U.  S.  375,  distinguished.   76. 

6.  Due  process  of  law;  validUy  of  NAradca  oatUe  (rain  speed  actfismg 

amount  of  liquidated  damages. 
The  cattle  train  speed  act  of  Nebraska  establishing  a  rate  of  speed 
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on  brandi  lines  within  the  State  and  impodng  a  penalty  of  $10  per 
car  per  hour,  is  not  unconstitutional  under  the  Fourteenth  Anaend- 
ment  as  depriving  the  railroad  company  of  its  property  without 
due  process  of  law  because  it  fixes  an  arbitrary  axnoont  as  Dqui- 
dated  damages.  Chicago^  B.  dt  Q.  A.  B.  Co.  ▼.  Cramy  70;  CMoo^o, 
B.dtQ.B.  B.  Co.  y.  Kyle,  85. 

See  JumsDionoN,  A  5; 

MuiaCIPAL  COBPOSATIONBi  4. 

7.  Egtud  protection  of  the  law;  iwpaxrfnent  of  eoniract  obUgaHon;  due 

procese  of  law;  validity  of  Kaneae  Bank  Depoeitora^  Gvaaranty  Ad. 
The  Kansas  Bank  Depositors'  Guaranty  Act  is  not  unconstitutional 
as  against  national  banks  either  because  it  discriminates  against 
them  in  favor  of  .state  banks,  impairs  the  obligation  of  existing 
contracts,  or  deprives  them  of  their  property  without  due  process 
of  law.    Abilene  National  Bank  v.  DoUey,  1. 

8.  Equal  protection  of  the  law;  validity  of  Kaneas  Bank  Ouaranty  Ad. 
The  constitutionality  of  this  statute  has  already  been  upheld  as  to 

state  banks  in  Asearia  State  Bank  v.  DoOey,  219  U.  S.  121.   76. 

9.  Equal  protection  of  the  law;  daetdficoHon  of  theatree  for  lieenee  fees; 

validiiy  of. 
A  classification  of  theatres  for  license  fees  based  on,  and  graded  ac- 
cording to,  prices  of  admission  is  not  arUtrary  and  unreasonable, 
even  though  some  of  the  theatres  charging  the  higher  admission 
may  have  less  revenue  than  those  charging  a  smaller  price  of  ad- 
mission and  hence  paying  lower  license  fees;  and  so  held  that  the 
Chicago  theatre  license  ordinance  is  not  unconstitutional  as  a 
denial  of  equal  protection  of  the  law.  Metropolie  Theatre  Co.  v. 
Chicago,  61. 

10.  Equal  protection  of  the  law;  classification;  validity  of. 

There  is  a  natural  rdation  between  price  of  adnussion  and  revenue 
that  justifies  a  classification  based  on  the  farmer.   Ih. 

11.  Equal  protection  of  the  law;  classification;  validity  of . 

This  court  will  consider  that  a  distinction  between  classes  engaged 
in  the  same  business  that  obtains  in  all  large  cities  must  be  a  sub- 
stantial basis  for  governmental  action  in  classifying  those  engaged 
in  such  business  for  taxation.    lb. 

12.  Equal  protedion  of  the  laws;  effoA  to  deny,  of  state  statute  abolishing 
feUouhservant  rule. 

The  Supteme  Cknirt  of  Indiana  having  held  that  the  statute  of  1893  of 
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that  State  ahoBiihing  the  Mow-«ervaiit  defense  only  apt^kd  to 
raihroad  employ^  whoee  ocoi^Mition  eiposed  them  to  hasarda  in- 
cident to  operation  of  trains,  this  court  holds,  following  its  previoui 
dedaioDS,  that  the  statute  is  not  unoQDstitutional  as  denying  equal 
protection  of  the  laws.   CkkoQo,  Ldt  L.  By.  Co.  v.  HaAeUf  559. 

13.  EgudproiedMncfihelaw8;gumnaitoeffed€f$UUe8Ui^ 
Qtujore  whether  a  state  statute  applicable  to  all  employes  of  a  railroad 

company  whether  exposed  to  hazard  of  operations  of  trains  or  not 
contravenes  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment.  Ih. 

14.  Equal  proieetion  cf  the  law8;  justifUMe  ek^ 

Different  situations  dt  the  objects  rc^^ted  by  a  municipal  ordinance 
may  require  different  regulations.   Adams  v.  Af  thoouibee,  572. 

15.  Equal  proUcUan  of  the  laws;  claetiifieaHon  for  regulaiion;  vaUdiiif  qf 
MUwavkee  MUk  Ordinance. 

A  dasafication  in  a  municipal  ordinance  by  which  vendors  of  milk 
drawn  from  cows  outside  the  dty  are  subjected  to  different  regula- 
tions from  those  to  which  vendors  of  milk  drawn  from  cows  within 
the  dty,  is  not,  provided,  as  in  this  case,  the  regulations  are  reason- 
able and  proper,  a  denial  of  equal  protection  of  the  law  guaranteed 
by  the  Fourteenth  Amendment;  and  so  hM  as  to  the  milk  ordi- 
nance of  Milwaukee,  Wisconsin.   7b. 

16.  Equal  protection  of  the  laiw$;  vaUdUy  of  police  legitlaticn. 

Police  legislation  cannot  be  judged  by  abstract  or  theoretical  com- 
paris(His,  but  it  must  be  presumed  to  have  been  induced  by  actual 
experience.  Even  if  disputable  or  crude  it  may  not  vidate  the 
Fourteenth  Amendment.    Chicago  Dock  Co,  v.  Fraley,  680. 

17.  Equal  protedian  of  the  law;  tHilidity  of  etiaU  claemfieati^ 
againti  danger  in  construction  qf  buildingB. 

There  may  be  different  degrees  of  danger  in  construction  of  buiMmgs 
and  a  dasdfication  based  upon  such  degree  as  the  legidature  of  the 
State  determines  may  be  proper,  and  so  that  the  classification  does 
not  violate  the  equal  protection  provinon  of  the  Fourteenth 
Amendment.    {Mutml  Loan  Co.  y.  Martel,  722  \J.  8.225.)   Ih. 

18.  Equal  protection  of  the  lawe;  ffdUdUy  of  lUinoie  tiaMe  providing 
against  danger  in  construction  of  bmUtings. 

The  statute  of  Illinois  providmg  for  protectmg  devating  and  hdsting 
machinery  in  buiklmgB  under  construction  is  not  unconstitutional 
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as  denjmg  equal  protoction  of  the  Uw;  DOT  18  the  daonfioitkn 
different  ineUiods  of  protecting  different  daaees  of  buildingi,  both 
as  to  location  in  cities  and  villages  and  as  to  nature  of  use  of  build- 
ings, based  on  too  fine  and  minute  distincticns.  It  is  withm  the 
power  of  the  legislature  to  determine  sudi  distinctioiis  if  all  in  the 
same  situation  are  treated  aUke.   lb. 

19.  Ex  jH>d  facto  law9;proMbUionfiUappl!iedb^ 

The  prohibition  of  ex  pod  facto  laws  in  Art.  I,  (  9  of  the  Federal  Con- 
stitution has  no  implication  to  the  dqxntation  of  aliens.  Bugajo^ 
trite  y.  AdamM^  585. 

20.  Fcfurt/eenJOi  Ammimenl^  exatim  iif  ayiO^^ 
void. 

Mere  erroFs  of  government  are  not  subject  to  judicial  review  by  this 
court;  and  only  a  palpably  arbitrary  exercise  of  authority  can  be 
declared  void  under  the  Fourteenth  Amendment.  MetropoHi 
Theatre  Co.  v.  Chicago,  61. 

21.  FvUfaiJthandcredUdUtuee;vohenjw^^ 

Under  the  full  faith  and  credit  clause  of  the  Federal  Constitution,  if  a 
judicial  proceeding  is  begun  with  jurisdiction  over  the  person  of  the 
party  concerned,  it  is  within  the  power  of  the  State  to  bind  that 
person  by  every  subsequent  order  in  the  cause.  Michigan  Trtut 
Co.  v.  Ferry,  346. 

22.  FuU  faith  and  credU;  effed  of  ward  of  Tpower  in  court  to  enforce  its 
decree. 

Want  of  power  of  the  court  making  it  to  enforce  a  decree  does  not  affect 
its  validity,  and  if  the  court  had  jurisdiction  at  the  inception  of 
the  case,  courts  of  other  States  must  give  it  fuU  faith  and  credit. 
Ih. 

23.  FuU  faith  and  credit;  who  nUeniiUed  to  daimdemaL 

One  who  did  not  in  the  court  bdow  plead  or  prove  the  settied  judicial 
construction  of  a  statute  of  another  State  cannot  claim  that  full 
faith  and  credit  was  denied  to  the  judicial  construction  of  such 
statute  by  the  courts  of  the  enacting  State.  Chicago,  I.  dt  L.  By. 
Co.  V.  HackeU,  569. 

LegielUaiee  power.See  Auxnb,  1,  2, 4; 

CONGBBSS,  POWXBS  OT. 

24.  Se^4ncriminaHon;  extent  of  privilege  as  to  fm)diMiion  qf  booke. 

A  party  is  privileged  horn  producing  Ids  books  in  a  prosecution  against 


Digitized  by 


Google 


734  INDEX. 

himself  but  is  not  privil^sed  from  their  produotloD.    Johimm  v. 
United  States,  457. 

25.  Sdf^ncnmiruUian;  production  cf  corporate  bo(^. 

A  crimiiial  camiot  protect  himself  by  getting  the  legal  title  to  coixxnrale 
books.    (Wheeler  v.  United  Statee,  226  U.  S.  478.)   lb. 

26.  Self-incrimination;  production  of  doetanentary  confeeeion  by  third 
person;  effect  of. 

The  production  of  a  documentary  confession  by  a  third  person,  into 
whose  hands  it  has  come  alio  intuitu,  does  not  compel  the  witness 
to  be  a  witness  against  himself  in  violation  of  the  Fifth  Amoid- 
ment.   lb. 

27.  States;  legislation;  perfection  and  entirety  of. 

The  Constitution  of  the  United  States  does  not  require  that  all  state 
laws  shall  be  perfect,  nor  that  the  entire  field  of  proper  le^slation 
shaD  be  covered  by  a  single  enactment.  (Rosenthal  v.  New  York^ 
226U.  8.260.)    Chicago  Dock  Co.  \,  Fraley,  680. 

28.  Trial  by  jury;  application  of  Seventh  Amendment;  practice  in  Federal 
court  on  reversal  of  judgment. 

While  the  Seventh  Amendment  is  not  applicable  to  proceeding?  in  the 
courts  of  the  several  States,  it  is  controlling  in  the  Federal  courts, 
and;  although  under  the  practice  of  the  State  a  judgment  may  be 
entered  on  the  evidence  non  obstante  veredicto,  the  Federal  court 
may  not  do  so  but  must  order  a  new  trial  where  the  evidence  does 
not  sustain  the  verdict.    Slocum  v.  New  York  Ldfe  Ins.  Co.,  364, 

29.  Trial  by  jury;  jurisdiction  of  Federal  courts;  effect  of  Seventh  Amend- 
ment. 

The  Constitution  as  originally  adopted  conferred  upon  this  court  ap- 
pellate jurisdiction  both  as  to  law  and  fact  subject  to  exceptions 
and  regulations  prescribed  by  Congress;  but  this,  as  well  as  the 
jurisdiction  of  the  other  Federal  courts,  was  subsequently  re- 
stricted by  the  Seventh  Amendment  so  far  as  actions  at  law  are 
concerned.   lb. 

30.  Trial  by  jury;  power  of  Federal  court  to  reexamine  questions  of  fad. 
The  power  of  a  Federal  court  to  reexamine  issues  of  fact  tried  by  a  jury 

must  under  the  Seventh  Amendment  be  tested  by  the  rules  of  the 
common  law.   76. 

31.  Trial  by  jury;  right  of  appdlate  court  to  detemdne  issues  of  fact. 
Under  the  rules  of  the  common  law  an  appellate  court  may  set  aside  ^ 
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ra^et'for  errcr  of  law  in  Uie  ptoceedingB  ai^ 
it  may  not  hielf  detennine  the  laBues  of  heL  il. 


.82.  Trial  luP*nfi  Tight  under  common  lam. 

Under  the  rules  of  the  oommon  law  When  the  eomteetBaiideaYerdiet 

there  arieee  the  same  right  of  trial  by  jury  aa  in  the  fint  instance. 

lb. 

33.  Tridhyjury;e8Bentialfadar$m. 

In  the  trial  by  jury,  the  right  to  which  u  secured  by  the  Seventh 
ment,  both  the  court  and  the  jury  aiB  essential  factots.  lb. 

34.  Trial  by  jury;  right  to,  under  Seventh  AmendmenL 

Whether  the  facte  are  difficult  or  eai^  of  asjsertainment  is  immaterial, 
the  guaranty  of  the  Seventh  Anoehdment  operates  to  require  the 
issues  to  be  settled  by  the  verdict  of  a  j  ury  imless  the  right  thereto 
be  waived.   lb. 

35.  Trial  by  jury;  ^ect  of  eommon4aw  ndes  at  to  demurrer  to  eridenee 
and  nonF-suite. 

The  rules  of  the  common  law  in  respect  to  demurrers  to  evidence  and 
n(Hi4R]itB  furnish  no  warrant  for  a  Federal  court  setting  aside  a 
verdict  and  rendering  judgment  on  the  evidence  without  a  new 
trial   76. 

86.  Trial  by  jury;  power  of  FedenA  court  to  reexamine  fade;  ^ect  cf 
prior  deoieiona  vavcHmng.. 

Nothing  in  Centrd  Transportation  Co.  v.  Pulbnan's  Palace  Car  Co.,  139 
XT.  8. 24,  or  Coughranv.  Bigdow,  164  U.  8. 301,  tends  to  show  that 
a  Federal  court  has  power  to  reteunine,  otherwise  than  according 
to  the  rules  of  the  common  law,  issues  of  fact  which  have  been 
determined  by  the  verdict  of  a  jury^   76. 

37.  Trialby  j%ary;  purpoeee  of  Seiienih  Amend$nm^ 

The  terms  of  the  Seventh  Amendment  and  the  circumstances  of  its 
adoption  show  that  one  ol  its  purposes  was  to  require  adherence 
to  the  rule  of  the  common  law  that  a  verdict  cannot  be  disturbed 
for  an  error  of  law  occurring  on  the.  trial  without  awarding  a  new 
trial.   76. 

38.  Trvd  by  jury;  right  of  pkdnUff  on  reeereal  of  judgment  by  aippeOate 
court;  directing  judgment  non  obetante  eeredieto;  error  in. 

In  this  case  the  Circuit  Court  of  Appeals  property  revenKd  a  judgment 
on  a  generalvverdictior  the  plaintiff  on  the  ground  that  the  defend- 
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ant's  request  for  a  directed  verdict  should  have  been  granted  by 
the  trial  courts  but,  under  the  Seventh  Amendment,  tiie  only 
course  was  to  order  a  new  trial,  and  as  the  judgment  of  the  Circuit 
Court  of  Appeals  directmg  a  judgment  to  be  entered  fcnr  defendant 
notwithstanding  the  verdict  for  the  plaintlfiF  violated  that  Amend- 
ment, the  action  of  the  Circuit  Court  of  Appeals  is  modified  l^ 
substituting  for  such  direction  a  direction  for  a  new  trial.   lb. 

39.  OeneraUy;  consideraHotu  in  determining  infxdidiiy  of  law. 

The  fact  that  a  law  may  be  faulty  does  not.demonstrate  its  invalidi^ 
under  the  Federal  Constitution;  even  though  it  may  seem  unjust 
and  oppressive  it  may  be  free  from  judicial  interference.  Mdrop- 
oUa  Theatre  Co.  v.  CkieaQO,  61. 

CONSTRUCTION  OF  STATUTES. 

See  Statotbs,  A. 

CONTESTS. 
iSee  Indians,  6; 

PuBUC  Lands,  23. 

CONTRACTS. 

1.  Ijow  QOvermnQ. 

Contracts  made  after  a  law  is  in  force  are  made  subject  to  it,  and  im- 
pose only  such  oUigations  and  create  only  sudi  property  as  the 
law  permits.  Abilene  National  Bank  v.  DoOey,  1. 

2.  Law  governing. 

Contracts  made  after  the  enactment  of  a  statute  are  suljeot  to,  and 
do  not  impair,  it.  Chicago,  B,  A  Q.  R.  R.  Co.  v.  Cram,  70;  Chieago, 
B.  dt  Q.  R.  R.  Co.  V.  Kyk,  86. 

3.  Law  governing  coniracU  by  carrtersHmiUngl^^ 

wise  than  as  common  carrier. 
The  rule  that  common  carriers  cannot  secure  immunity  from  liatHlity 
for  their  own  ne^gence  has  no  application  when  a  railroad  com- 
pany is  acting  outside  the  performance  of  its  duty  as  a  common 
carrier.  In  such  a  case  the  ordinary  rules  of  law  relating  to  con- 
tracts control   Sania  Fe,  P.  dt  P.  Ry.  Co.  v.  Grant  Bros.,  177. 

4.  PiMie  pcHey  to  enforce. 

Where  no  rule  of  puUic  pcHey  denies  effect  to  slipiitatiooB  m  a  con- 
tract,-the  highest  puUic  policy  is  found  in  enforcing  the  oontoet 
as  actually  made.   /6. 
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6.  Court9;fwidum8  in  reaped  €f. 

C(nirtB  are  not  at  fibeily  to  revile  ooolnetB.  Tb^  can  only  determine 
what  the  parties  meant  by  the  terms  and  esqiresBioiiB  as  used.   Ih. 

6.  RetHeting  right  cf  contract;  applka^ 

A  nde  of  law  restricting  the  right  of  contract  which  rests  on  principles 
of  public  policy,  because  of  the  puUic  ends  to  be  achieved,  extends 
no  further  than  the  reason  for  it  and  does  not  i^iply  to  contracts 
wholly  outside  of  and  not  a£Fecting  those  ends.   lb. 

7.  Umgri4m»;  nature  08. 

A  contract  for  loaning  mon^  secured  by  accounts  payable  to  the  bor- 
ower,  who  is  to  act  as  agent  for  the  lender  ih  their  collection,  pro- 
vicKng  that  the  lender  shaU,  in  pursuance  of  a  provision  in  a  bond 
of  indemnity  pven  by  thiid  parties,  examine  the  accounts  and 
bodos  of  the  borrower  monthly  and  receive  i^  compensation  therefor 
equivalent  to  a  specified  per  cent  of  the  accounts  remaining  due, 
hdd  in  this  case  to  have  been  made  in  good  faith  and  not  for  the 
purpose  of  avoiding  the  usury  laws,  and  not  to  be  a  usurious  and 
void  contract  under  the  laws  of  the  State  of  New  York.  Houghton 
y.  Burden^  161. 

8.  Untry  oi  defenae;  whm  awnUblte. 

Usury  may  be  intenoosed  as  a  defense  even  though  it  contiBdicts  the 
agreement.   lb. 

9.  Unary  to  Q9oid;  burden  €f  proof  08  lo. 

Where  the  law  of  the  state  noakes  usury  a  crime,  the  burden  is  strongly 
on  him  who  would  avoid  a  debt  on  that  ground;  and  where,  as  in 
this  case,  the  borrower  is  supported  by  one  witness  who  is  in  his 
employ  and  the  lender  is  supported  t^  one  disinterested  witness, 
the  burden  is  not  sustained.   lb. 

10.  Bvidence  to  8how  iUegaUty. 

On  an  inquiry  whether  the  contract  is  one  forbidden  by  law,  evidence 
dehors  the  agreement  is  admissible  to  show  that,  tbou^  legal  on 
its  face,  the  agreement  is  in  fact  illegal.   lb, 

11.  Ckmrnmem;  jwrisdiction  of  8uU8  on  contractor^ 

As  the  act  of  August  13, 1804,  relative  to  contractors'  fxmds  prior  to  the 
amendment  of  February  24,  1905,  contained  no  provision  as  to 
jurisdiction  of  courts  in  which  suits  could  be  brought  on  such  bonds, 
the  Circuit  Court  of  the  district  in  which  the  bondsman,  if  a  surety 
company,  has  its  principal  office,  had  jurisdiction  under  the  act 
VOL.  CCXXVIII — 47 
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regulating  surety  companies  of  August  13, 1894,  and  this  juxisfo- 
tion  exteDded  to  suits  on  bonds  executed  prior  to  the  amoidatoiy 
act  for  materials  furnished  after  the  passage  of  that  act.  Ttlii 
Gvaranty  A  Surety  Co.  v.*  Harlan  &  HdUnifsworthf  567. 

12.  Gavgrnmmt;  juriadicHon  €f  miU  an  eont^^ 
Febnuxry  24^  1905. 

The  act  of  Febniaiy  24,  1905,  amending  the  act  cf  August  13,  1894, 
and  requiring  that  all  suits  on  a  contractor's  bond  be  brought  in 
the  district  in  which  the  contract  was  to  be  performed,  had  meidy 
a  prospective  operation  and  no  retroactive  effect.  (Dandmn 
Marhle  Co.  y.  Oibaon,  213  V.&.  10).   lb. 

13.  Railroads;  vaKdUy  of  limUation  of  UabUUnin  omSbroA  far  eonabruo' 
Hon  work. 

A  contract  made  by  a  railroad  company  for  construction  mxrk  m 
one  made  outside  of  the  performance  of  its  duty  as  a  common 
carrier,  and  a  stipulation  that  the  contractor,  in  condderation  of 
lawfully  reduced  r^tes  for  transportation  of  supplies  and  employ^ 
will  assume  all  risk  of  damage  of  any  land  even  if  occasioned  by 
the  company's  negligence,  is  not  void  as  against  public  policy. 
BdU.  A  Ohio  Ry.  Co.  v.  VaigU,  176  U.  S.  498,  foUowed;  Raihroad 
Co.  V.  Lockwood,  17  Wall.  357,  distinguished.  SarUa  Fe,  P.  A  P. 
Ry.  Co.  V.  Orant  Bros.,  177. 

14.  Railroad  construcHon  conJb'ad;  Trronsion  as  to  aam^ 
limitation  of  liability  construed. 

In  thiiB  case  held  that  expresraons  to  effect  that  the  contractor  asBumed 
"all  risk  and  damage"  and  the  raiboad  company  assumed  ''no 
obligation  or  risk"  ii^  a  contract  between  a  railroad  company  and 
contractor  for  construction  of  roadbed  and  not  in  connection  with 
duties  as  a  common  carrier,  included  damage  caused  by  the  com- 
pany's own  negligence.    lb. 

15.  Railroad;  right  of  contractor  to  waive  rights  of  his  employis;  quare 
as  to. 

Qufgre  to  what  extent  a  contractor  can  by  a  stipulation,  valid  as  to 
himself  and  in  consideration  of  reduced  rates  of  transportation, 
exempt  a  railroad  company  from  liability  to  his  employ^  for  dam- 
ages sustained  by  them  from  n^igence  of  the  railroad  company 
while  transporting  them.    76. 

See  Bankruptcy,  16;  Cokstitutional  Law,  5,  7; 

.     COMBINATIONB  IN  RESTBAINT  OF  C0RP0RATI02«B,  4; 

Trade;  Local  Law  (Cai.),  (Maas.) 

PuBUc  Landb,  4,  6. 
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CONTRIBUTORY  NEGUGENCE. 
See  NaQUQBiiCB. 

CJONVERSION. 
8m  BAKXBXTPver,  15. 

00NVEYANC3B& 

Sm  ExXCUTOBS  AMD  AlMCIMIBTBATOBB,  1,  2; 

PuBUC  Lands,  4,  5. 

CONVICTION  OP  CRIMK 
See  AunNB^  11. 

CORPORATIONS. 

1.  Creditore;  preference  of  sUKkholders  (wer;  in^^ 

Even  in  the  absence  of  finaud,  any  device,  whether  by  private  contract 
or  imder  judicial  sale,  whereby  stockholders  are  preferred  to  cred- 
HoTB,  is  invalid.  (LouiemUe  Trtui  Co.  v.  LouiaviUe  Railway,  174 
U.S. 683.)   Northern PaeiftcRy.  Co. y.  Boyd, ^S2. 

2.  LiabilUy  cf  one  acquirifig  eonird  cf  and  l^^ 

bonde  diverted  from  treaeury  of  laUer;  right  of  crediiore  of  latter  to 
enforce  liability. 
A  corporation  acquiring  stock  control  of  a  nulro^  company  and  leas- 
ing it  becomes  liable  to  account  to  the  leaded  company  for  the 
amount  of  bonds  in  the  treasury  of  the  leased  conq>any  diverted 
by  it;  that  liability  can  be  enforc»ed  by  a  creditor  of  the  leased  com- 
pany who  is  unable  to  collect  his  judgment  on  account  of  the  insol- 
vency of  the  leased  company  which  has  resulted  from  the  lease 
itself.    {Chicago  Railway  v.  Chicago  Bank,  134  U.  S.  277.)    lb. 

3.  lAalnliiy  of  property  in  hands  of  former  owners  tmder  new  char^ 
The  property  of  a  corporation,  in  the  hands  of  the  former  owners  under 

a  new  charter,  is  as  much  subject  to  existing  liabilities  as  that  of  a 
defendant  who  buys  his  own  property  at  a  tax  sale.   7b. 

4.  Reorgameation  corUracte;  who  bound  by. 

Contacts  for  reorganization  made  between  bondholders  and  stock- 
holders of  corporations,  insolvent  or  financially  embarrassed,  in- 
volving the  transfer  of  the  corporate  property  to  a  new  corporation, 
while  proper  and  binding  as  betwe^  the  parties,  cannot,  esvea 
where  made  in  good  faith,  defeat  the  claim  of  non-assenting  cred- 
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iton;  nor  10  there  any  difiPereDoe  whether  the  norguuxatioii  be 
made  by  contract  or  at  pirvate  sale  or  oonemnmated  by  a  master's 
deed  under  a  consent  decree.   76. 

5.  Same;  conHnuanee  qf  KabOUif;  ^ed  of  dUbwrmmmii»  on  ooemad  tf 

feoseti  company. 
A  lessor  railroad  company  wfaidi  has  once  become  liaUe  for  drveroon 
of  bonds  from  the  treasoiy  of  a  lesBce  company  remains  so  until 
the  bonds  are  restored;  nor  is  the  obligation  lessened  by  disbuiae- 
ments  made  oin  account  of  the  roadbed  of  the  leased  company.   A. 

6.  Sairne;  improoeimenU  to  property  of  leaaod  company;  ^oct  at  offod  to 

liaSOUy. 
Improvements  of  a  roadbed  leased  for  099  years  from  another  company 
are  expenditures  for  the  benefit  of  the  leasee  and  not  the  lessor: 
they  cannot  be  regarded  as  an  offset  to  a  debt  owed  by  the  lessee  to 
the  lessor.   {ChieayoRaUwayv,  Chicago  Bank,  134\3.8.277.)   lb. 

7.  Same;  effed  of  deeroe  in  proceeding  for  partieipaiion  at  ret  judicata 

againet  one  not  a  party. 
The  decree  in  a  proceeding  brought  by  one  of  a  dass  to  permit  that 
class  to  participate  in  a  reorganization  is  not  ree  judicata  as  agahist 
another  of  the  same  class  who  was  not  a  party  thereto  and  had  no 
notice  of  the  proceeding.    76. 

8.  Same;  effed  on  rights  of  creditors. 

Rights  of  creditors  of  corporations  undergdng  reoiganisation  do  not 
depend  upon  whether  the  property  was  sufficient  on  the  day  of  sale 
to  pay  them  and  prior  encumbrances,  but  on  fixed  prindides 
estabUshed  by  law.    lb. 

9k  Same;  mine  of  property;  evidence  ae  to. 

The  fact  that  property  of  great  value  bdonipng  to  an  insolvent  oorpo- 
ration  is  bid  in  by  the  reorganization  committee  at  the  upset  price 
fixed  by  the  court  at  a  judicial  sale,  cannot  be  used  as  evidence  to 
disprove  the  recital  as  to  its  actual  and  far  greater  value  when  sub- 
sequently transferred  by  the  reorgaioization  committee  to  the  new 
corporation.    lb. 

10.  Same;  right  of  creditor  to  premd  dodMders  from  retaining  in- 

tered. 
A  creditor  of  a  corporation  undergoing  reorganisation  cannot  prevent 

stockholders  from  retaining  an  interest  in  the  reorganised  ooipon^ 
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tkm;  if  he  10  gtven  a  fair  opportunity  to  protect  his  inteawBts  and 
refuses  to  avail  of  it  he  may  be  cut  off  by  the  decxee.  lb. 

Local  Law  (Va«); 

Taxis  and  TazaxioKi  1, 2, 8. 

CORPORATION  TAX  ACT. 
See  Taxes  and  Taxation,  1, 2, 3. 

COURT  AND  JURY. 
See  Emplotxbs'  LiABiuTr  Act,  7; 
NBOuoBNoa,  1, 9. 

COURTB. 

L  Comity  behoeen  anarU  cf  differerU  jtaiedieti^ 

Courts  of  other  jurisdictioDS  owe  great  deference  to  what  the  court 
concerned  with  the  case  has  done;  the  probabilities  are  that  the 
local  procedure  follows  the  traditions  of  the  place.  Michigan 
Tnui  Co.  y.  FenUf  946. 

2.  Diegualifieation  efjudgee  under  iSof  Ccmi  ef  Appeah  Ad  of  1891. 
The  disqualification  under  (  3  of  the  Court  of  Appeals  Act  of  1891 

arises  not  only  when  the  judge  has  tried  or  heard  the  whole  caufe 
in  the  court  below,  but  also  ^en  he  has  tried  or  heard  any  ques- 
tion therdn  upon  which  it  is  the  duty  of  the  Circuit  Court  of 
Appeals  to  pass.   Rexford  v.  Brvnewich-Balke^oUender  Co.^  239. 

3.  DiaqualificaHoncff  judges  vnder  is  qf  act  of  1891. 

Under  (  3  of  the  Court  of  Appeals  Act  of  1891,  a  judge  is  not  disquali- 
fied from  otting  in  a  cause  because  he  had  previously  passed  upon 
a  motion  which  did  not  involve  a  non-waivable  question  of  juris- 
diction if  the  parties  vduntarily  and  unequivocally  eliminate  all 
the  questions  involved  in  the  motion  from  consideration  by  the 
Circuit  Court  of  Appeals.   Ih. 

4.  Diequdijieatian  of  judge  toeiiin  CtreuU  Court  of  AppeaU. 

Under  (  120  of  the  Judicial  Code,  which  is  a  reebactment  of  a  provision 
to  the  same  effect  in  the  act  of  March  3,  1891,  a  judge  who  has 
heaid  the  esse  in  the  first  instance  may  not  sit  in  the  Circuit  Court 
of  Appeals  ior  the  purpose  of  reviewing  his  own  action,  even 
though  in  the  court,  below  he  merely  entered  a  decree  pro  forma 
without  expressing  any  opinion  on  the  merits  and  no  objection 
was  raised  by  either  party  to  his  sitting  in  the  Circuit  Court  of 
Appeils.    Wm.  Cramp  Sons  v.  Curtisa  turbine  Co.,  645. 
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5;  Federal:  when  9UUe  statute  or  praelice  not  to  befoUowed. 

The  Federal  courts  cannot  follow  state  statutes  or  piactioe  in  oppoBh 

tion  to  a  provision  of  the  Federal  Constitutien.   Slaeum  v.  ATev 
York  Life  In».  Co.,  364. 
Sec  Bankbuptcy,  0, 10,  23;  Habeas  CobfuBi  2, 3; 

Cbbhorabi,  1,  2;  iKTBRsrrATB  Commebc^  1; 

Constitutional  Law,  28,  35,  36;       Jurisdiction; 

CoNTBACiB,  5;  New  Tbiai^  1; 

D19TBICT  OF  Columbia;  PmuFPom  Islands^  4; 

PuBuc  Lands,  11. 

CRIMINAL  APPEALS. 

See  Appeal  and  £rroB|^  3; 

JuBisDicnoN,  A  19. 

CRIMINAL  LAW. 

1.  Crimea  against  United  States;  basis  for  charge^ 

A  charge  of  crime  against  the  United  States  must  have  clear  legislatiye 
basiR.    United  States  v.  George,  14. 

2.  Perjury  under  §  539^,  Rev.  Stat.;  indictment  for;  basis  of. 

An  indictment  for  perjury  imder  §  5392,  Rev.  Stat.,  cannot  be  based 

on  an  affidavit  i)ot  authorized  or  required,  by  any  kcw  cf  the  United 

States.   lb. 
5^e^  Constitutional  IAw,  24,  25,  26;       Pbacttcb  Xnd  Pbocedubi^ 

Habeas  Cobpus;  11,  21; 

Philippine  Islands,  1,  2,  3;  Pubuc  Lands,  7. 

DAMAGES. 
See  Constitutional  Law,  3,  4,  6;  MuNIC^>AL  Cobpobaxions; 

Employebs'  Llabiuty  Act,  3, 5, 6;       Nbgugbnce,  3; 
Intebstate  Cobimebc^  3;  States,  1. 

DEA3KK  OF  PARTY. 
See  Distbtot  of  Columbia^  2. 

DEBTOR  AND  CB?DITOR. 
See  CdRPOBAnONd,  %  4,  S,  l(k 

DfiEDS. 
1.  Ancient  deeds;. proof  of 'execution;  when  production  of  power  of  attomef. 

nonr^essential. 
The'iTule  that  an  ancient  deed  to  property  in  continuous  possesAoD  of 
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the  person  producing  it  proves  itself  oii  the  theory  that  the  wit- 
nesses are  dead  and  it  is  impossihle  to  produce  testixnouy  showiog 
execution  by  the  grantor,  is  broad  enough  to  admit,  without  pro- 
duction of  the  power  of  attorney^  ancient  deeds'purporting  to  have 
been  signed  by  agents.    Wilson  v.  SnoWf  217. 

2.  AneierU  deeds;  presumptitm as  to  dueexecuiiim. 

The  other  necessary  facts  being  present,  and  tlie  possesskm^f  the 'prop- 
erty being  consistent  with  its  terfios  and  the  original  records  having 
been  lost,  a  deed,  over  forty  years  old  containing^redtals  that  it 
was  executed^  by  an  administrator  under  power  of  sale  given  by 
order.of  the  court,  will  be  presumed  to  have  been  executed  in  ao- 
oordance  with  such  recitals.   76. 

8.'  Construction  of  deed  in  trust;  intention  of^antor;  word  "ckUdrenJ* 
A  declaration  in  a  deed  of  trust  which  clearly  shows  that  tl^e  dole  ob- 
ject of  the  instrument  is  to  provide  for  certain  specifically  nan*<^ 
children  of  the  grantor  who  has  other  children,  so  dqminater  le- 
instrument  that  the  word  "children  "  when  thereafter  -used  wl  be 
construed  as  referring  to  those  particulai*  children  and  not  to  in^ 
dude  any  other  children  of  the  grantor.    Frosch  v.  Walter,  109 

4.  "Children"  as  used  in  deed  in  trust  constnOsd. 

While  the  word  ''heirs"  if  used  as  a  term  of  purchase  in  a  will  may 
signify  whoever  may  be  such  at  the  testator's  death, » the- word 
"children ''  as  used  ii)  the  deed  involved  in  this  ease  should  be  con- 
strued as  including  only,  those  persons  answering  the  desciiptiOD 
at  the  time  of  ex^ution.   lb. 

5.  Benefictariesconieniplatedbydeedintrud. 

Surviving  children  of  the  gramtor  in  sucb  an  instrument  bdd  to  indude 
children  of  o^e  of  the  children  specifically  mentioned  wIiq  had  died 
prion  to  the  grantor.   Ibi 

DEFENSES. 
iSee  CQNrrBACTB,  8;  Local  Law  (In.d.),  (Porto  Rico) 

Hab^ab  Corpus,  3;.       MuNiaPAL  Corporations^  3. 

DEMURRER  TO.  EVIDlENCR 
See  CoNfirnTOnoKAt  Law,  35. 

DEPOIITATION  OF,  ALIEN& 

See  Aumm:- 

CoNBTmrnoNAL  Law,  19 
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DISQUALIFICATION  OF  JUDGEa 
See  CouRiB,  2,  3,  4. 

DISTILLED  SFIBITS. 
See  Taxes  and  Taxation,  4,  5,  7,  8. 

DISTRICT  OF  COLUMBIA. 

1.  Court  of  AppedU;  rvlee  of;  power  to  promulgate. 

The  rules  of  the  Court  of  Appeals  of  the  IMstrict  of  Cdumbaa  were 
promulgated  in  pursuance  of  powers  conferred  upon  the  justices  ol 
that  court  by  §  6  of  the  act  of  February  9,  1893,  creating  it.  Ex 
parte  Dante,  ^29. 

2.  Court  of  Appeals;  review  by;  time  for  taking  appeal;  rule  goeemmg; 

effect  cf  death  cf  party. 
Bule  lOproviding  that  there  shall  be  no  review  by  the  Court  of  Appeals 
of  any  order,  judgment  or  decree  of  the  Supreme  Court  of  the  Dis- 
trict imless  the  appeal  be  taken  within  twenty  days  after  the  same 
is  made,  is  the  only  rule  governing  such  appeals,  and  there  is  no 
provision  extending  the  time  for  taking  or  perfecting  an  appeal  in 
the  event  of  death  of  a  party.    Ih. 

3.  Court  of  Appeals;  rule  10  con^rued. 

Rule  10  has  been  interpreted  to  include  the  perfecting  of  an  iqypeal  t^ 
filing  the  bond.   lb. 

See  ExscuTOBs  and  Adminisibatobs^  1,  2; 
JumsmcnoN,  A  10. 

DUE  FBOCESS  OP  LAW. 
See  AiiENB,  10;  Jurisdiction,  A  5; 

CoNsrrmraoNAL  Law,  1-6,       MxTNiaPAL  Cobporatiomb^  4; 
PHnxppiNa  Islands,  2. 

DUTIES  ON  IMPORTS. 
See  Taxsb  and  Taxation,  7, 8. 

ELECTION  OP  T^Jg^^TTCTiTPy 
Right  to  make. 

The  party  brin^^g  the  suit  is  master  to  decide  what  law  he  will  rely 
upon.    The  Pair  v.  KohUr  Die  Co.,  22. 
See  Bankbuptct,  16; 

Employxbs'  Liabxutt  Act,  3. 
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EMINENT  DOMAIN. 
See  JuxosDicnoN,  A  5,  6,  7; 
Loc^L  Law  (Va.). 

EMPLOYER  AND  EMPLOYf). 

See  Emplotebs'  Liabiutt  Act; 
Local  Law  (Tex.).. 

EMPLOYERS'  LIABILITY  ACT. 

1.  Act  of  1906;  effed  as  law. 

An  uDooDstitutional  statute  is  not  a  law,  and  is  as  moperative  as 
though  it  never  had  been  passed;  it  can  neither  confer  a  right  or 
immunity  nor  operate  to  succeed  any  existing  valid  law;  and  so 
held  as  to  Employers'  Liability  Act  of  1906.  Ckieago,  /.  d:  L.  Ry. 
Co.  V.  HaekeU,  550. 

2.  Effed  to  aupenede  siaU  eUxMes;  quare. 

Queare  the  extent  to  which  the  Emidoyers'  liability  Statute  superseded 
state  statutes  upon  the  same  subject.   7b. 

3.  Conflidof  laws;  eUctiancf  remedies;  effed  cf  Federal  law  to  euj^ 

elate  laws;  adion  under  Federal  law;  recovery  under. 
In  a  suit  for  personal  injuries  resulting  in  the  death  of  plaintiff's  in- 
testate, plaintiff  sued  an  interstate  carrier  on  two  counts,  one  for 
pecuniary  loss  to  next  ci  kin  and  the  other  for  injury  and  pain  sus- 
tained by  the  intestate  bef(»«  death.  Therewasarecoveiycnboth 
counts  which  the  Supreme  Court  of  the  State  sustained  on  the 
ground  that  the  Employers'  liability  Act  was  only  supplem^tary 
and  the  judgment  could  be  upheld  under  the  state  law.  Helderrar 
and  that 

In  a  suit  for  personal  injuries  against  an  interstate  railway  car- 
rier plaintiff,  not  defendant,  has  the  election  how  the  suit  shall  be 
brought. 

The  Federal  Employers'  liability  Act  supersedes  state  laws  in 
the  matters  with  which  it  deals,  including  liability  of  carriers  ^diOe 
engaged  in  commerce  between  the  States  for  defects  of  cars. 

In  case  of  death  of  an  injured  employ^,  the  only  action  under  the 
Federal  Employers'  lialuhty  Act  of  1906  is  one  for  the  benefit  ci 
the  next  of  kin;  there  can  be  no  recovery  for  the  pain  suffered  be> 
fore  death.   St.  Louis,  I.  M.  dt  S.  Ry.  Co.  v.  Hederley,  702. 

4.  Recovery  under  ad  as  amended  in  1910;  retroactive  effed  of  ad. 

The  Employers'  Liability  Act  as  amended  in  1010  saves  the  rights  of 
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the  mjuied  employ^  but  allowB  only  one  reoovOTy;  the  act  as 
amended  not  having  a  retroactive  effect  does  not  a|)|4y  where 
the  death  occurred  prior  to  the  amendment,   lb. 

5.  Camperuation  contempUUed  by  ad  qf  1908. 

The  Employere'  Liability  Act  of  1908,  as  heretofore  coDStnied  by  Urn 
court,  is  intended  only  to  compensate  the  surviving  relatives  of  a 
deceased  employ^  for  actual  pecuniary  loss  sustained  by  his  death. 
Gtdf,  C.  &  S.  F.  Ry.  Co.  v.  McGinnU,  173. 

6.  CtrnpeMoHonemUempUUedby  aeiof  1908. 

A  recovery  under  the  Employers'  Liability  Act  of  1908  must  be  Smited 
to  compensating  those  relatives  for  whom  the  administrator  sues 
as  are  diown  to  have  sustained  some  pecuniary  loss.   lb. 

7.  Recovery  U>  be  apportion^  aeeording  to  int^ 

While  the  judgm^t  for  a  claim  imder  the  Employers'  Liability  Act  of 
1908  may  be  for  a  gross  amount,  the  interest  of  each  individual 
must  be  measured  by  his  or  her  industrial  pecuniary  loss;  this  i^ 
portionment  is  for  the  jury  to  return.   76. 

8.  Remedy  under;  inetruetum  U>  jury  08  reversi^ 

Where  the  record  shows  that  there  was  evidence  that  the  can  on  which 
the  acdd^t  occurred  and  which  were  being  transferred  by  a 
switching  engine  were  loaded  with  merchandise  destined  for  a  port 
to  be  there  transshipped  to  destination  in  another  State,  and  the 
court  instructs  the  jury  that^the  plaintiff  can  only  recover  undtf 
the  Employers'  LiaUlity  Act  of  1908  in  case  it  finds  that  he  was 
engaged  in  interstate  commerce,  this  court  will  not,  in  the  absence 
of  dear  conviction  of  error,  disturb  the  judgment  based  on  the 
verdict   Seaboard  Air  Line  Ry.  i.  Moore,  433. 

EQUAL  PROTECTION  OF  THE  LAWS. 
See  CoNSTiTcmoNAL  Law,  7-I& 

EQUITY. 
See  Jurisdiction,  A  9. 

ESTATES  OF  DECEDENTS. 
1.  Adminietration;  proceeditige  in;  accounting;  power  of  Siaie  as 
A  State  may  make  the  whole  administration  of  the  estate  a  nngle  pro- 
cee(fing  and  provide  that  one  undertaking  it  within  the  jurisdiction 
shall  be  subject  to  the  order  of  the  court  until  the  estate  Ib  dosedi 
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and  that  he  miwt  account  f(^  all  that  he  reooven  by  order  of  the 
probate  court.   Michigan  Trust  Co.  v.  Ferry,  346. 

2.  Aeeounting  by  removed  executor;  local  law  of  Michigan^ 
Under  the  law  of  Michigan  an  executor  who  faae  been  removed  nniBt 
aoooont  to  the  adnunistrator  de  horde  non  for  all  property  that  haa- 
oome  into  his  hands,  and  he  is  bound  by  a  decree  of  the  probate 
court  in  a  proceeding  in  which  he  has  been  penonaUy  served  with  . 
notice  or  appeared   76. 

ESTOPPEL 

See  Laches; 

Removal  of  CaubiBi  L 

EVIDENCE. 

1.  Hearsay;  exdueum  qf. 

Hearsay  evidence  with  a  few  well-recogoized  exceptioosy  is  excluded 
by  courts  that  adhere  to  the  principles  of  the  common  law.  Don- 
neifyv.  United  States,  2^ 

2.  Hearsay;  exdusicn  of,  as  to  canjemon  of  crime. 

After  reviewing  conflicting  authorities,  hdd  that,  in  tUs  case,  the  oooit 
properly  excluded  hearsay  evidence  relating  to  the  confession  of  a 
third  party,  then  deceased,  of  guilt  of  the  crime  with  which  de> 
fendant  was  chaiged.   lb. 

3.  Hearsay  evidence  of  confession  ofcnme;  exdusum  of. 

In  this  country  there  is  a  great  and  practically  unanimous  wdg^t  of 
authority  in  the  state  courts  against  admitting  evidence  of  confe»- 
sions  of  third  parties  made  out  of  court  and  tending  to  exonerate 
the  accused.   76. 

See  Contracts,  8,  9, 10;        Marbiaob,  2; 
CoBPOBATiON8»  9;  Nbqugencb,  7,  10; 

DkkdSi  1;  Statutbs,  A  1. 

EXECUTIVE  OFFICERS. 
Seeps  of  stahtte  protecting. 

A  statute  which  protects  the  executive  protects  the  subordinates  as . 
well  as  the  chief  executive.    Tiaco  v.  Forbes,  649. 
jSae  GovsBNifSNTAL  P0WBB81 1; 
PuBUC  Lands,  22. 

EXECUTIVE  POWER. 
See  PuBUc  Lands,  17, 18. 
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EXECUTORS  AND  ADMINISTRATORS- 

1.  Power  to  comey;  queere  08  to  right  of  aurviwr. 

Qucare,  what  rule  obtains  in  the  District  of  Columbia  as  to  whether  the 
power  to  convey  given  to  two  persons  named  in  a  will  may  be 
executed  by  the  survivor  when  the  designation  as  ezecutore  is 
descriptive  of  the  persons  and  not  of  the  capacity  in  which  tfaey 
are  to  act.    WiUon  v.  Snow,  217. 

2.  Powertoconffey;^edtocreaUtriJUi;ryle%nDistri^ 

In  the  District  of  ColumUa  a  power  of  sale  given  to  more  than  one 
person  named  in  a  will  as  executors,  coupled  with  the  active  and 
continumg  duty  of  managing  the  property,  making  dispodtion 
thereof  and  changmg  investments  for  the  bmefit  of  the  family  of 
testator,  is  not  a  mere  naked  power  to  sell,  but  one  that  creates  a 
trust  which  survives  and  can  be  executed  by  the  survivor.    lb, 

3.  When  deemed  trutteea. 

Where  the  duties  imposed  upon  execut<HB  are  active  and  render  the 
possession  of  the  estate  convenient  and  reasonabty  necessary,  th^ 
will  be  deemed  trustees  for  the  perfonnance  of  those  duties  to  the 
same  extent  as  though  declared  so  to  be  in  the  most  explicit  tenns. 
lb. 

See  CoNanronoNAL  Law,  1; 
Dbsds,  2; 
Estates  of  Decedsntb,  1, 2. 

EXPORTS. 
See  MuMmoNB  of  Wab; 

WOBDB  AND  PhR/LSBB. 

EX  POST  FACTO  LAWS. 
See  CoNBHTDTioNAL  Law,  19. 

FACTS. 

See  Bankbuftct,  18;  JusEsoicttON,  A  25; 

Constitutional  Law,  29,  30,  31,  34,  36;       Nbquobmcb,  L 

FEDERAL  QUESTION. 

L  What  conetitutee. 

Whether  rules  provided  to  be  made  by  a  pofice  ordinance  were  properiy 
promulgated  and  whether  the  officer  promulgating  them  had  au- 
thority so  to  do  are  not  Federal  questions.  Adame  v.-Afitiootite, 
572. 
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2.  LaeheBondUmUaticMnan^PederalquetHons. 

The  application  of  lacheB  and  the  statute  of  limitation  does  not  present 
a  Federal  question.    Wood  v.  Ched>orougk,  672. 

3.  Timdine88  of  raimng;  uhen  too  laU. 

It  is  too  late  to  raise  the  Federal  question  for  the  first  time  in  a  petition 
for  rehearing  after  judgment  of  the  state  court  of  last  resort  unless 
the  record  clearly  sho^m  that  the  state  court  actually  entertains  the 
petition  and  decides  the  question.  CoMoiidaied  Turnpike  Co.  v. 
Norfolk  dt  0.  F.  Ry.  Co.,  326. 

4.  When  mfffieienUy  ndiod. 

Where  the  state  court  denies  a  petition  for  rehearing;  setting  up  a 
Federal  question  for  the  first  time,  without  opinion,  it  does  not 
pass  on  the  Federal  question  even  though  it  states  that  the  petition 
has  been  maturely  considered.  {Forbea  v.  State  Council,  216  U.  8. 
396.)   lb. 

5.  CerfifecAeofcmBrta»io;miffieieney<if. 

The  certificate  of  the  judge  of  the  court  bdow  that  a  Federal  question 
was  raised  and  passed  upon  is  not,  in  the  absence  of  any  jomnal  en- 
try, a  certificate  of  the  court,  but  this  court  may,  if  there  is  a  re- 
cital in  the  certificate  that  the  court  orders  the  certificate  to  be 
made,  accept  it  as  mcorporating  into  the  record  the  necessary 
proof  of  existence  of  a  Federal  question.  Marvin  v.  Trout,  109 
U.  8.  212,  distinguished.  ConeoUdated  Turnpike  Co.  y.  Norfolk  dt 
O.  F.  Ay.  Co.,  596. 

A.  WkmnciemmderedbifthieooiuriaWie^^ 
uponbeUnv. 

Where  the  judgment  of  the  state  court  rests  upon  a  question  of  general 
law  broad  enough  to  support  the  decision,  this  court  will  not  con- 
rider,  the  Federal  question,  although  it  may  have  been  raised  in, 
and  passed  upon  by,  the  court  bdow.  (Oaar,  Scott  dt  Co.  v.  Shan- 
non,  223  U.  &  468.)    lb. 

7.  MoUque$ticn;con8tUutii€nality€fda8nfieaticnfor 
foredoaed. 

The  question  whether  a  dasrification  of  milk  vendors  who  produce 
their  milk  outride  of  the  city  to  which  they  send  milk  deprhres  such 
producers  of  the  equal  protection  of  the  law  when  there  are  dif- 
ferent rules  for  vendors  ^o  produce  their  milk  within  the  city 
limits  has  not  been  so  far  foreclosed  by  prior  dedrions  of  this  court 
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as  to  render  its  discussioii  unnecessary;  and  a  motioD  to 
denied.   Adams  v.  Milwaukee,  572. 
See  JuBisDicnoN,  A; 

Pbagticb  and  Pbocedubb,  4, 10^  15. 

FELWW  SERVANTS. 
See  CoNamnmoNAii  Law,  12;  Master  and  SxRYAifT,  1, 3; 

Local  Law  (Ind.),  (Porto  Rico) ;       Nsquqxngb,  d. 

FIFTH  AMENDMENT. 
See  CoifsuxTDTioKAL  Law,  26. 

FINDINGS  OF  FACT. 
&e  Bamksdptct,  IS. 

FIXTURES. 
See  Local  Law  (Va.). 

FORAKER  ACT. 
See  Taxes  A2n>  TAXAixoif ,  0, 7,  & 

FOREIGN  CmZBNa 

506  Auenb; 

Umviad  States. 

FOREIGN  CORPORATION& 
See  CoMsiNATioNB  IN  Restraint  of  Trade,  1. 

FOREIGN  STATUTES. 
See  Statutes,  A  1. 

FOURTEENTH  AMENDMENT. 
See  CoNsrrxTimoNAL  Law; 
Jurisdiction,  A  5,  6; 
Municipal  Corporahonb,  4. 

FULL  FAITH  AND  CREDIT. 
See  CoNsniTUTioNAL  Law,  21, 22, 23. 

GOVERNMENTAL  POWERS. 
1.  Leffidative  and  adrrtinietraHve  funcHane  disHnguiehed. 
There  is  a  distinctioa  between  l^^Uative  and  adnunistmtiye  functions. 
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axid  under  a  statiitoiy  po  wer  to  inake  i^guktions  an  adn^^ 
offber  eamiot  abridge  or  oilaiiBe  the  ccmditions  imp 
United  StaiesY.  George,  14. 

2.  Rat^fieotwn  cf  od  donB^ 

Where  the  act  origmaDy  purpmU  to  be  done  in  the  name  and  bgr  the 
authority  of  the  State,  a  defect  in  that  authority  may  be  cured  l^ 
the  subsequent  adoption  of  theact.   Tiaeo  v.  Fofbea,  549. 
&e  AuENs,  5,  6, 8;  Pbhippinb  l8Liun>8y  4; 

CoNSTiTUTioicAL  Iaw,  20;       PuBUc  Lamds,  13. 

GOVERNMENT  CONTRACTS. 
See  CoNTRACiB^  11, 12. 

GRADE,  CHANGE  OF. 
See  MuracKPAii  Cobpobationb,  1, 2;  8. 

HABEAS  CORPUS. 

1.  Punctume  cf  writ. 

The  writ  of  Aoteos  corpus  is  not  to  be  used  aa  a  wxH  of  error.  Exparte, 
Spencer,  dfi2. 

2.  Interference  by,  with  adminielration  qf  erimind 

It  is  oily  in  exceptional  ceaee  that  this  court  will  interfere' l)y  habeae 
eorpue  with  the  course,  or  final  administration,  of  the  criminal 
justice  of  the  States  l^  their  respective  courts,  Urqyhart  v.  ^rawn, 
205  U.  S.  179,  and  this  rule  applies  as  wdl  after,  as  before,  sentence. 
lb. 

3.  Nat  amUMe  in  Federal  eourte  to  deranoe  afimimetration  cf  criminal 

juetiee  in  state  courts. 
Justice  is  satisfied  by  the  opportunity  9^en  to  defendants  accused  of 
and  tried  for  crime  in  the  state  courts  to  set  up  thdr  Federal  rights 
in  those  courts,  and  the  course  of  criminal  iustioe  will  not  be  de- 
ranged and  possibly  defeated  by  permitting  the  defenses  based  on 
such  rights  to  be  raised  for  the  fi^  time  hy  habeae  eorpue  in  the 
Federal  courts  after  sentence  in  the  state  court.   16. 

4.  AeaUdbiUiy  in  Federal  court  to  determine  kgditif  cf  eentence  by  etate 

court. 
Where,  as  in  Pennsylvania,  the  judgment  of  the  trial  court  in  criminal 
cases  is  subject  to  modification,  aa  wdl  as  affirmance  or  reversal, 
by  the.appdlate  court,  and  a  sentence  partly  legal, imd  partly 
illegal  under  the  state  law  can  be  modified  by  striking  therefrom 
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the  illegal  part,  sacb  sentence  b  entmeous  and  not  Toid;  thb  court 
will  not,  theref ore,  on  habws  carpus  paas  upon  the  qneaticm  of 
legality  of  the  part  of  the  sentence  complained  of.  The  proper 
procedure  is  to  review  the  judgment  on  appeal  Sx  parte  Langt, 
18  Wall.  163,  distinguished.    Tb, 

HEARSAY  EVIDENCE. 
Set  EviDKNcn,  1,  2,  3. 

HOMESTEADS. 
See  PuBuc  Lands,  4-0. 

HOMICIDE. 
Ae  Indians,  5; 

Phiuppinx  Islands,  1,  2. 

HOOPA  VALLEY  RESERVATION. 
See  PoBUC  Lands,  19,  20, 2(^ . 

IMMUNITY  FROM  SUIT. 
iSe0  Aliens,  7. 

IMPAIRMENT  OF  CONTRACT  OBLIGATION. 
See  CoNSTrnmoNAL  Law,  5,  7; 

CoNTEACTBi  2. 

IMPORTS. 
See  Tazxs  and  Taxation,  7, 8. 

INDEPENDENT  CONTRACTOR. 
See  Nbcojgkncb,  3. 

INDIANS. 

1.  CaUU  (^;  eake;  prohibition  cf  Indian  Approp^ 

The  prohibition  in  the  Indian  Appropriation  Act  of  1884,  against  safe 
of  cattle  purchased  by  the  Government  for  the  Incfians  without 
the  consent  of  the  Secretary  of  the  Interior  relates  to  all  cattfe 
purchased  by  the  Govenunent  fcr  Indians,  and  is  not  limited  to 
such  cattie  as  has  been  purchased  frmn  unexpended  balances  under 
another  provision  of  the  act.    United  States  v.  Anderson^  52. 

2.  Cattle  of;  sales;  act  of  1884  eanstmed. 

Tlie  two  provisions  of  the  act  above  referred  tp  are  not  interdependeni 
lb. 
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3.  Crimes  eommiited  in  Indian  country;  jurisdietian  of  Unued  States 

wiUdn  meaning  of  §  £146,  Rev.  Siat. 
The  words  "sole  and  exclusive  jurisdiction"  as  used  in  §  2145,  Rev. 
Stat.,  do  not  mean  that  the  United  States  must  have  sole  and  ex- 
clusive jurisdiction  over  the  Indian  country  in  order  that  such 
section  may  apply  to  it;  those  words  are  used  m  order  to  describe 
the  laws  of  the  United  States  which  by  that  section  are  extended 
to  .the  Indian  country.  (WiUon  v.  United  States,  140  U.  S.  578.) 
Donndly  v.  United  States,  243. 

4.  Crimes  committed  in  Indian  country;  ** Indian  country*'  defined. 
The  term  "  Indian  country"  as  used  in  §§  2145,  2146,  Rev.  Stat.,  is  not 

confined  to  lands  to  which  the  Indians  retain  thdr  <Higinal  right  of 
possession,  but  includes  those  set  apart  out  of  the  public  domain  as 
leservaticKis  for,  and  not  previously  occuined  by,  thie  Indians.   lb. 

5.  Crimes  committed  on  Indian  reservation;  jtarisdicHon  to  punish. 
The  killing  of  an  Indian  by  one  not  of  Indian  blood,  when  committed 

upon  an  Indian  reservation  within  the  State  of  California,  is  pun- 
i^blcy  under  §§  2145  and  5339,  Rev.  Stat.,  in  the  Federal  courts. 
lb. 

6.  Allotment  of  lands;  finaUly  of  decision  of  Secretary  of  Inkrior  acting 

under  ac^^ofJuly  1, 190B. 

The  power  gl  v»i  by  the  act  of  July  1,  1002,  providing  for  allotment  of 
Cherokee  lands  in  severalty,  to  the  Secretary  of  the  Interior  to 
decide  between  contestants,  is  not  exhausted  by  a  decision  approv- 
ing a  settlement  and  directing  deeds  to  be  submitted  to  him  for 
approval.  Such  a  decision  is  interlocutory  and  not  final  and 
power  still  remained  to  reconsider  and^revoke.   Knight  v.  Lane,  6. 

^  See  PuBuc  Lands,  18,  19,  20. 

INDICTMENT  AND  INFORMATION. 
See  Appeal  and  Ebrob,  3;  Criminal  Lawj  2; 

Combinations   in   Re-       Jubisdichon,  A  19; 

BTRAINT  OF  TraDE,  3;  PrACTICB  AND  PlROCSDITRB,  II9  V^ 

INEBRIETY. 
See  Nbqliqence,  7. 

INFRINGEMENT  OF  PATENT, 
See  JnEisracTTON,  C  1,  2. 

INJUNCTION. 
iSee  Mails,  1,2. 
VOL.  ccxxvili — 48 
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INSANITY. 
See  Ck>ifB!nTinioNAL  Iaw,  L 

.INSTRUCTIONS  TO  JURY. 
Requeued,  when  properly  reeded. 

Where  the  terms  of  a  request  to  charge  are  self-contradictory  and  ooii- 
f using,  that  reason  is  in  itself  a  sufSdent  ground  for  the  trial  court 
to  reject  it.   Sweeney  v.  Erring,  233. 

See  Nbguoencb^  2. 

INSURANCR 

1.  Payment  ef  premium;  effect  €f  partial  payment 

Where  a  life  insurance  policy  plainly  provides  for  pa3rinent  of  the 
stipulated  premium  within  a  specified  period  of  grace  after  the 
due  day  and  as  plainly  excludes  any  idea  of  partial  paynients  db- 
tributed  between  the  premium  dates,  the  instu^  gains  nothing  by 
giving  an  agent  a  portion  of  the  premium  in  the  absence  of  author- 
ity given  him  by  the  company  to  accept  it.  Sloeum  v.  New  York 
lAfe  Ine.  Co.,  364. 

2.  Payment  of  premium;  effect  of  attempt  to  extend  oOurwiee  them  pro- 

Med, 
Where  there  is  a  method  for  extending  pasrment  of  premiums  whidi 
is  known  to  the  insured,  who  also  knows  that  the  agent  has  no 
power  to  extend  on  any  other  terms,  the  insured  takes  nothing  by 
an  attempt  to  extend  in  a  different  manner  in  which  an  deoient  ol 
substance  in  the  prescribed  method  is  omitted.  lb. 


8.  Payment  of  premium;  effect  of  reientior^  of  partial  payment  aa  i 

by  ineurer. 
The  temporary  retention  by  an  insurance  company  of  a  parUal  pay^ 

ment  of  a  premium  subject  to  the  direction  <tf  the  insured,  M</, 

under  the  circumstances  of  this  case,  not  to  constitute  a  waiver  of 

full  and  timdy  payment.   lb. 

See  BANMtPTCT,  1-7. 

INTEREST. 
See  PuBUO  Laiids^  1,  2. 

INTERNAL  REVENUE. 
See  Statotbb,  A  6; 

Taxes  and  Taxahov,  4, 5, 7, 8. 


Digitized  by 


Google 


INDEy.  756 

INTERSTATE  COMMERCE. 

1.  PwrposeB  cf  ad;  judicial  renew  of  conduct  of  carriers  evbjed  to  aeUon 

by  Interstate  Commerce  Commission. 
The  purpoee  of  the  Interstate  Commeroe  Act  is  to  establish  a  tribunal 
to  determine  the  relation  of  communities,  shippers  and  carriers, 
and  their  respective  rights  and  obligations  dependent  upon  the 
act,  and  the  conduct  of  carriers  is  not  subject  to  judicial  review 
in  criminal  or  civil  cases  based  on  alleged  violations  of  the  act  until 
submitted  to  and  passed  on  by  the  Commission.  United  States  v. 
Pacific  dt  Arctic  Co.,  87. 

2.  Findings  cf  Commission;  quaare  as  to  effect 

Qu(Bre,  what  the  efifect  is  of  a  fimding  by  the  Xnterstate  Conooneroe  Coi^ 
mission  in  such  a  case.   76. 

3.  Carmack  Amendment;  vdOdiiy  under^  cf  stipulation  as  to  UabHity  cf 

connecting  carriers. 
Under  Atlantic  Coast  Line  v.  Rieereide  MiUs,  219  U.  &  186,  and  Gair 
veston,  Harrisburg  dec,  Ry.  Co.  v.  Waliace,  223  U.  S.  481,  which  sus- 
tained the  Carmack  Amendment,  stipulations  in  a  bill  of  lading  for 
interstate  shipment  that  no  carrier  shall  be  liable  for  damages  not 
occurring  on  its  portion  of  the  through  route,  are  void;  and  the 
initial  carrier  is  liable  whether  the  through  route  conneotions  are 
designated  by  it  or  by  the  shipper.  Norfolk  dt  Western  By.  Co.  v. 
Dixie  Tobacco  Co.,  50a 

4.  Rates;  diserimination  in;  vaUdUy  cf  rates  gisen  in  eomieetion  with 

construction  tioork. 
In  dealing  with  transportation  d  supplies  and  employ^  of  contracton 
in  connection  with  construction  and  impiovement  of  its  own  road, 
a  railroad  company  does  not  act  as  a  oommon  carrier;  arrange- 
ments made  in  good  faith  with  such  contractors  for  free  or  reduced 
rates  are  not  violations  of  the  prohibitions  of  the  Interstate  Com- 
merce Act  against  rebates.  See  Matter  cf  RaibroadrTelegraph  Con- 
tracts,  12  I.  C.  C.  Rep.  la  Santa  Fe,  P.  dt  P.  Ry.  Co.  v.  Orant 
Bros.,  177. 

5.  State  interference  by  taxation;  cessation  cf  interstate  commeros  to  per- 

mittaxation. 
Where  the  trade  in  an  article  can  only  be  aooommodated  1^  storage 
at  some  point  in  transit  from  the  point  of  shipment  in  one  State 
to  final  destmation  in  another,  and  there  is  a  business  purpose  and 
advantage  in  the  delay  during  which  the  article  secures  the  i^o- 
teetion  of  the  State  wheve  it  is  stored,  there  is  a  cessation  of  inter^ 
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state  commerce  and  the  article  is  subject  to  the  domiiiion  of,  and 
taxation  by,  the  State.  {Bacon  v.  lUinais,  227  U.  S.  504.)  &ia- 
quehanna  Coal  Co.  v.  South  Ambcy^  665. 

6.  State  interference  by  taxation;  cessation  of  interHate  commerce  to  per- 
mit  taxation. 

Coal  shipped  from  Pennsylvania  to  South  Amboy,  New  Jersey,  and 
intended  for  further  shipment  to  ports  in  other  States  or  countries, 
but  not  definitely  determined,  and  stored  while  awaiting  orders  or 
means  of  transportation  for  orders  already  received,  held  that  there 
was  in  this  case  more  than  mere  incidental  mtemiption  and  the 
coal  was  subject  to  taxation  by  the  municipality  within  whose 
jurisdiction  it  was  stored.    76. 

See  Congress,  Powebs  of,  3; 
Pure  Food  and  Drug  Act. 

INTERSTATE  COMMERCE  COMMISSION. 
See  Interstatb  CoiiHEBCB,  1,  2. 

JUDGES. 
SeeCauvTB. 

JUDGMENT  CREDITORS. 
See  CoBPORAHONB,  2. 

JUDGMENTS  AND  DECREES. 
See  Appeax  and  Error,  2;  Courts,  4; 

CoNSirrnTTioNAL  Law,  1,  21,       Employers'  Liabzutt  Act,  7; 
22,  28;  Estates  of  Decedents,  2; 

CORPORATEONB,  7,  10;  LoCAL  LaW  (N.  J.),' 

Practice  and  Procedure,  17,  20. 

JUDICIAL  DISCRETION. 
See  Mamdamub; 
New  Trial^  1. 

JURISDICTION. 

A.  Of  This  Court. 

1.  Under  {  709,  Rev.  Stat.;  what  amounts  to  denial  of  Federd  rif^  bif 

date  court. 
Where  the  sftate  court,  in  denying  a  second  petition  for  removal,  sim- 
ply bowB  to  the  decision  of  the  Federal  court  when  it  rrananded  the 
record  after  the  first  attempt  to  ronoTe,  it  does  not  deny  axxy 
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Federal  right  of  the  petitioner  within  the  mttining  of  §  709,  Rev. 
Stat.    McLaughlin  Bros.  v.  Hallowell,  278. 

2.  Under  {  709,  Rev.  SUd.;  what  eondOuUs  dmud  cf  Federal  right  bg 

elate  court. 
In  this  case  it  does  not  appear  that  any  different  questions  were  pre- 
sented on  the  second  petition  than  on  the  first,  and  if  any  Federal 
right  of  the  petitioner  to  remove  was  denied,  it  was  denied  by  the 
Federal  and  not  by  the  state  court.   16. 

3.  Under  §  7019,  Rev.  Stat.;  when  gueetion  qf  local  law  cognizable. 
Whether  individual  members  of  a  copartnership  should  be  joined  as 

defendants  or  substituted  for  the  copartnership  in  a  suit  brought 
against  the  partnership  under  a  state  law  permitting  copartner- 
JBhips  to  be  sued  as  entities  is  a  question  of  local  law  only  cogDizahle 
m  this  court  so  far  as  it  nSay  affect  the  right  to  remove.   lb. 

4.  Under  §  £37 ^  Judicial  Code;  reguieitee. 

Tinder  §  237  of  the  Judicial  Code,  as  undo^  §  709,  Rev.  Stat.,  in  order 
to  give  this  court  jurisdiction  to  review  the  judgment  of  the  state 
oouft  it  must  appear  that  some  Federal  right,  privilege  or  immu- 
nity was  specially  set  up  in  the  state  court,  passed  on  and  denied. 
Consolidated  Turnpike  Co.  v.  Norfolk  &  0.  Y.  Rig.  Co.,  326. 

5.  UnderitS7,Jtuticid  Code;  scape  of  renew  in  determining  due  process 

of  law. 
While  just  compensation  for  private  property  taken  for  public  use  is  an 
essential  element  of  due  process  of  law  tmder  the  Fourteenth 
Amendment,  the  question  of  whether  every  element  of  compensa- 
tion was  allowed  by  the  state  court  cannot  be  reviewed  in  this 
court  except  as  based  on  claims  specially  set  up  in  and  denied  by 
that  court.    lb. 

6.  Under  §  fSS7,  Judicial  Code;  when  Federal  question  sufficiently  raised. 
Where  there  is  an  equal  right  to  compensation  under  the  state  consti- 
tution as  under  the  Fourteenth  Amendment,  a  mere  demand  for 
just  compensation  not  specifically  made  under  Federal  right  does 
not  raise  a  Federal  question.   lb. 

7.  Under  §  f97.  Judicial  Code;  when  Federal  guestion  suffidenJQy  raised. 
An  exception  to  the  report  of  CommissionerB  on  the  ground  that  their 

interpretation  of  the  state  statute  of  eminent  domain  violates  a 
specified  clause  of  the  Federal  Constitution  does  not  give  this 
court  the  right  to  review  the  judgment  on  the  ground  that  other 
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rights  of  the  plaintiff  in  error  under  the  Constitiition  have  been 
violated.   lb. 

8.  Under  itsr,  Judicial  Code;  ^edcf  certified 

Federal  questidn  into  record. 
While  a  certificate  of  the  state  court  can  make  more  definite  and  certain 
that  which  is  insufiidently  shown  in  the  record,  it  cannot  import 
the  question  into  the  record  and  in  itself  confer  ]uri8dictio&  oo  this 
court  to  review  the  judgment.   lb, 

9.  Under  §  t4l,  Judicial  Code^  to  review  eiaim  made  in  bankruptey  cowi 

to  property  in  truaee^s  poaseeeian. 
Where  a  stoired  creditor  voluntarily  comes  into  theWikruptcy  court 
and  ^8sert8  a  clwn  to  property  in  the  trustee's  possession,  the 
proceeding  is  one  in  equity  and  the  decree  is  reviewable  by  the 
Qrcuit  Court  of  Appeals  both  as  to  law  and  fact;  §  566,  Rev.  Stat., 
is  inapplicable  and  the.  whole  case  is  open  under  §  128,  Judicial 
Code,  and  an  appeal  lies  to  this  court  under  §  241,  Judidal  Code. 
Houghton  v.  Burden,  161. 

10.  Under  §  £S0,  eubd.  6^  Judicial  Code,  to  reeiew  deem  of  Court  of 
Appeals  cf  District  of  Columbia. 

An  appeal  lies  from  a  decree  df  the  Court  of  Appeals  of  the  District  of 
Columbia  under  subd.  6  of  S  250<A  the  Judicial  Code  where  thie. 
construction  of  a  law  of  the  Xlnited  States  of  general  application 
was  drawn  in  question  and  was  C(^dered  and  pas^  upon;  and 
so  hdd  that  an  appeal  should  have  been  allowed  in  .this  case  as 
\  2ATI,  Rev.  Stat.,  is  such  a  statute  and  -the  case  is  not  so  frivolous 
as  to  deprive  of  the  ri^t  of  appeal  allowed  "hy.SSSOi  MeOowany. 
Parish,  312. 

11.  Of  direct  appeal  under  i  5  cf  Circidt  CouH  of  Appedli  Aci;  q[i^^ 
of  jurisdieticn  retieuable. 

The  question  faitended  ta  be  brought  to  ihia  court  bgr  <Sreet  appeal 
under  §  5.of  the  Circuit  Court  of  Appeals  Act  is  the  jurisdfetion 
of  the  Circuit  Court  as  a  Federal  court;  questicms  df  general 
jurisdiction  applicable  9s  well  to  state  as  to  Federal  trlbunals-are 
not  mcluded  in  such  review.   Bogart  v.  Southern  Padjic  Co.,  137. 

12.  Of  direct  appeid  under  i  6  cf  cut  of  1891;  determinatCon  of  preaenUtem' 
of  jurisdictional  question. 

The  question  cannot  be  brought  into  the  record  by  certificate  if  not 
really  praeented^  and  whether  so  presented  or  not  thin  poiut  will 
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detennine  for  itadf.    (DameU  ▼.  lUinoU  Cent.  JL  &  Co.,  225  U.  8. 
243.)   Ih. 

13.  Of  dbreei  appeal  under  id  cfael  cf-lBBl;  deddon  kmd  on  mad  of 
indiepenaabte  party  not  remiewablle. 

Neither  §  737,  Rev.  8tat.,  nor  Equity  Rule  47  defineB  i^t  ati  indis- 
pensable party  to  an  action  .is,  but  each  simply  formulates  prin- 
cipks  already  controlling  in  courts  both  state  and  Federal;  a  deci- 
sion dismissing  a  case  removed  from  the  state  comt  because  of  the 
absence  of  an  indispensable  party  rests  on  the  broad  principles  of 
goierel  law  in  that  respect,  and  a  direct  appeal  does  not  lie  under 
§5oftheactofl89L   A. 

14.  Of  direct  apped  wider  Id  of  ad  cf  1891;  uhenqueitianqfjta^^ 
not  one  of  Federal  court  as  such. 

Where  the  C^cuit  Court  dismisses  a  case  removed  from  the  state  court 
for  want  pf  an  indispensable  party  the  question  is  not  one  of 
jurisdiction  of  the  Federal  court  as  such,  and  this  court  cannot,  in 
a  direct  appeal  under  §  5  of  the  Qrcuit  Court  of  Appeals  Act,  an- 
swer a  question  embodied  in  a  certificate  as  to  whether  imder  such 
circumstances  the  case  should  be  remanded  to  the  state  court.  lb. 

m 

15.  To  review  jtfdgmeni  or  decree  of  CireuU  Court  of  AppeaU. 

By  the  distribution  of  power  made  by  the  Circuit  Court  of  Appeals 
Act.  of  1891,  and  now  embodied  in  the  Judicial  Code  of  1911,  this 
court  hs§  no  jurisdiction  to  review  a  judgment  or  decree  of  the 
Circuit  Court  of  Appeals  otherwise  than  by  proceedings  addressed 
directly  to  that  court  in  a  cause  wMch  is  susceptible  of  being  re- 
viewed.   Union  Trust  Co.  v.  Westkua,  519. 

16.  Indirection  where  direction  prescribed. 

that  which  can  only  be  done  by  direct  action  cannot  be  done  by  in- 
direotion»   lb. 

17.  To  review  judgment  cfCireuUCouH  of  Appeah  en  direct  writ  of  e^ 
from  Cireuit  Court. 

In  a  casein  which  on  the  original  pleadings  the  judgment  of  the  CSrcuit 
Court  of  Appeals  would  not  have  been  reviewable  by  this  court, 
plaintiff  recovered  in  the  Circuit  Court  and  on'  appeal  the  Grcuit 
Court  of  Appeals  reversed  and  remanded  for  new  trial,  with  an 
opinion  adverse  to  all  of  plaintiff's-  contentions:  plaintiff  in  the 
CSrcbit  Court  amended  by  adding  an  allegation  denying  due 
process. of  law,  and  elected  not  to  plead  further^after  demurrer  sus- 
tained and  took  a  direct  writ  of  error  to  this  court  badng  it  on  the 
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constitutional  question,  and  claiming  that  in  this  oourt  aO  other 
questions  could  also  be  passed  on:  HM  that  this  court  wHl  not  in 
this  indirect  manner  attempt  to  review  a  judgment  of  the  CSrcuit 
Court  of  Appeab  wUoh  it  otherwise  has  nol  juriscfietkii  to  review. 
15. 

18.  To  renew  ctdercfCHrcuUC(mrtrmnan 

An  order  of  the  United  States  Circuit  Court  remanding  the  caow  to 
the  state  court  is  not  reviewable  here,  Mieaowri  Pacific  By.  ▼.  Fit^^ 
gerald,  160  U.  S.  556,  nor  can  this  object  be  acconq>lished  by  in- 
direction.  McLaughlin  Bros.  v.  HaUoweU,  278. 

19.  Under  Criminal  AppedU  Act;  token  indicbnenl  and  nci  datidc  mih 
jed  of  conalructian  by  lower  oourt. 

Where  the  District  Court  holds  that  the  averments  of  the  indictment 
are  nqt  sufficient  to  connect  certain  defendants  with  the  offense 
charged,  it  construes  the  indictment  and  not  the  statute  on  which 
it  is  based,*  and  this  court  has  no  jurisdiction  under  the  Criminal 
Appeals  Act  to  review  the  decision.  United  States  v.  Pacific  dt 
Arctic  Co.,  87. 

20.  To  reriew  judgment  of  etate  court;  when  Federal  ^ufgOone  raieed 
sufficient  to  justify  taking  of  jurisdiction. 

This  court  is  not  justified  in  taldng  jurisdiction  on  the  bare  daim  that 
property  has  been  taken  without  compensation,  unless  the  aver- 
ments of  fact  raise  real  and  substantial  questions  "vidiich  are  not  so 
devoid  of  merit  as  to  be  frivolous  or  whidi  have  been  foredosed  by 
prior  decisions  of  this  court.  Consolidated  Turnpike  Co.  v.  NoifoOt 
dt  0.  V.  Ry.  Co.,  896. 

21.  To  remew  judgment  qf  State  oourt;  jurisdiction  declined  where  Federal 
question  frivolous. 

The  state  courts  of  Virginia  having  held  that  a  railroad  company  irinch 
had  acquired  title  to  land  on  which  it  had  built  its  roadbed  could 
condemn  the  interest  in  the  land  of  a  mortgagee  in  possession  with- 
out paying  for  its  own  improvements,  this  court  declines  to  review 
on  the  ground  that  the  question  of  whether  the  mortgagee  was  de- 
prived of  his  property  without  due  process  of  law  is  frivolous.   Ih. 

22.  To  reinew  judgment  of  state  court  resting  on  non-'Federal  ground  s^ffi'' 
dent  to  support  it. 

If  the  judgment  of  the  state  court  rests  on  Federal  and  non-Federal 
grounds,  and  the  latter  be  sufficient  to  support  it,  there  can  be  no 
review  by  this  court  (Preston  v.  Chicago,  226  U.  8.  4^.)  Wood 
v.  Chesborough,  672. 
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23.  Toredwjudgmmd€S$iaUemiH;wh^ 
grmmdB. 

The  highest  court  of  the  State  havmg  held,  foDonJng  its  fonner  deci- 
sioDs  on  ihe  same  subjeet,  that  the  plaintiff's  cause  of  action  was 
haired  by  laches  and  rm  judkatOf  the  judgment  rests  on  non- 
Federal  grounds  sufBdent  to  sustain  it.  lb. 

24.  Toremwjudgmeni€f9UxUemartaeeepUngf^^ 
mbdng  law  of  SiaU. 

This  court  will  not  review  the  judgment  of  the  highest  state  court  in 
accepting  its  former  decisions  as  determining  the  law  of  the  State 
and  give  a  different  interpretation  of  that  law.  To  do  so  would 
give  this  court  power  to  review  all  judgments  of  state  courts  where 
Federal  questions  are  set  up  and  to  substitute  its  judgment  for 
that  of  the  state  courts  as  to  state  laws.   Ib» 

25.  To  renew  findings  of  fact  by  $taUecurt 

This  court  can  only  review  findings  of  fact  by  the  state  court  to  the 
extent  necessaiy  to  determine  whether,  there  being  no  evidence  to 
support  them,  a  Federal  right  has  been  daiied  by  them,  or  where 
conclusions  of  law  as  to  a  Federal  right  and  questions  of  fact  are  so 
intermingled  as  to  make  such  review  necessary  for  the  purpose  of 
passing  on  the  Federal  question.  (Chapman  v.  Goodnaw,  123  U.  S. 
54a)   lb. 

See  CoNBTiTunoNAL  Law,  20,  29; 
Pbactigb  asd  P^pceDubi^  12,  14; 

B.  Of  Circuit  Coubt  of  AppxAia. 

See  Appeal  and  EBBOBy  1; 

JuBisDicnoNy  A  9. 

C.  Ov  CiBcuiT  CouBra. 

1.  When  ease  one  under  law  of  United  Slates. 

Where  plaintiff  rdies  upon  mfringement  of  his  patent  and  nothing 
else,  the  cause,  whether  good  or  bad,  i^  one  under  the  laws  of  the 
United  States  and  the  Circuit  Court  has  jurisdiction;  and  juris- 
diction cannot  be  defeated  by  matter  set  up  in  the  answer.  The 
Fair  v.  KohUr  Die  Co.,  22* 

2.  When  ease  one  under. laws  of  United  States;  invohdion  of  patent  law. 
Defendant  specially  pleading  to  plaintiff's  lull  for  infringement  of 

patent  b^  selling  below  a  stipulated  ixice  denied*  there  was  any 
mfringement  of  the  patent  and  set  up  tiiat  the  cause  was  not  one 
arising  under  the  patent  laws  of  the  United  States  and  the  Federal 
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court  had  no  jurisdicticm.  The  oourt  overruled  the  plea  and,  de- 
fendant not  havmg  answered  further,  made  a  decree  for  plamtifF. 
In  this  court  hM  that  the  appeal  was  on  the  question  of  jurisdic- 
tion alone,  and  as  jurisdiction  existed  below  and  rested  solely  en 
the  patent  law,  there  being  no  diverse  citi2eD8fa]py  the  decree  must 
be  affirmed.   lb. 

Sm  CoNTBAGlBy  11,  12. 

D.  Of  BAinanJFTCT  CouBT. 
See  BiLioproFrcT,  9,  IQi 

E.  Or  FSDBRAL  COUBTB  OfiMSRiLLLT. 

WWidra!u4l  of  objection  to;  practice  of  judges  condemned. 

Judges  of  Federal  courts  diould  avoid  asking  counsel  if  ot^ections  to 

the  jurisdiction  of  the  court  are  withdrawn,  as  the  withdrawal  of 

such  objections  to  be  effectual  must  be  purely  voluntary.   Rexford 

V.  Brvnswich^Battc^ottender  Co.,  339. 
See  CoNBTTFimoNAL  Law,  29,  30;       Pubb  Food  and  Drug  Act,  11; 

IiiixuN%  6;  Rbicoval  or  Causes^  L 

F.  Or  State  Coubxb. 
See  Banksdptct,  23; 
Local  Law  (Arizona). 

Q.  Or  Land  Depabtment. 
See  PuBUO  Lands,  10, 11. 

H.  Obnerallt. 

1.  Basis  of;  power  over  person;  continuance. 

While  ordinarily  jiuisdiction  over  a  person  is  based  on  the  power  of 
the  sovereign  to  seise  and  imprison  him,  it  is  one  of  the  decencies 
of  civilization  that  when  the  power  exists  and  has  been  asserted 
at  the  beginning  of  a  cause,  the  necessity  of  maintaining  the 
physical  power  is  dispensed  with.  Michigan  Trust  Co.  v.  Ferry, 
346. 

2.  Deifinition;  how  defeaM. 

Jurisdiction  is  authority  to  decide  either  way,  and,  if  it  exists  as  an 
incident  to  a  Federal  statutory  cause  of  action,  it  cannot  be  de- 
feated by  a  plea  denying  the  merits.  The  Fair  v.  Kohler  Die  Co., 
22. 

See  (Combinations  in  Restraint       Indians,  1; 
or  Trade,  1,  3;  Mandamus^  1; 

Ck>NffnTimoirAL  Law,  1;  FaAcmoB  and  Pbocbdube,  17. 
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JURY  TRIAL. 
See  Conbhtuhonal  Law,  28-88. 

KLAMATH  mDIAN& 
See  Public  Lamdb^  7XL 

LACHES. 

1.  MeaeurenuM  cf;  vihen  rumroction  excueable. 

Ladies  18  Bot  to  be  measured  as  stetutoiy  linutatioDB  are.  There  is  bo 
necessary  estoppd  from  Biere  lapse  of  time  where  oompUuBBBt's 
BOB-ActioB  IS  excusable  aBd  has  Bot  dasiaged  defesdaBt  or  caused 
bimtochsBgehispoBitioB.  (TcwneendY.VanderwerkerfldOlS.B. 
186.)   Northern  Pacific  By.  Co.  V.  Boyd,  ^BX 

2.  Delay  excueabk,  tohen. 

In  this  case  the  dday  ip  briBgiBg  the  suit  was  excusable  if  Bot  miavdd- 
able;  aBd,  as  complainast's  silcBce  did  Bot  mislead  the  stock- 
holders aBd  his  iBactioB  (fid  Bot  iBduce  aay  of  them  to  becoBie 
parties  to  the  reorgaBisatioB,  laches  caBBot  be  imputed  to  hisi.  lb. 
See  Federal  QussnoN,  2; 
JuBiBDicnoN,  A  23. 

LAND  DEPARTMENT. 
See  PuBUC  Lands,  3,  4, 10, 11, 13, 22, 24. 

LAW  CKJVERNING. 
See  Claims  Against  the  United  States; 
contractb^  1,  2,  8; 
Indians,  5. 

LEOISLATIYE  INTENT. 
See  Statutes,  A  7. 

LEGISLATIVE  POWER. 

See  CoNQBBBS,  PowEBS  of;  Phxlippinb  Islands,  4; 

CoNBtrruTiONAL  Law,  18;       Pubuc  Land%  13; 

States,  1,  2. 

LESSOR  AND  LESSER 
See  Ck>BPOBAT[DNB,  5,  6; 

Taxes  and  Taxation,  2,  3. 

LIBERTY  OF  C0NTRAC3T. 
&0  CdNTEACTB,  & 
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LICENSES. 
See  CoNB'H'nmoMAL  Law,  0. 

LIENS. 
See  Local  Law  (Va.). 

LIFE  INSURANCE. 
See  Bamxbdptct,  1-7; 
Inbubancb. 

LIMITATION  OF  ACllONS. 
500  Fbdbbal  QmsTTON,  2; 
Lachbb. 

LIMITATION  OF  LIABILITY. 
See  CoNTRACiB,  3, 13, 14; 

iMTXBSTAan  ComCBBCBi  3. 

LIVE8T0CE. 
See  SsAoaBSy  1, 2. 

LOCAL  LAW. 
Aritona.  Juriediction  pending  (ranrfer  c/  ea408.  The  Suprome  Cooii 
of  the  Territory,  haviog  held  that  under  §  10  of  Act  44  of  1899  of 
Arizona  transferring  cases  from  the  District  Court  of  one  county 
to  the  corresponding  court  of  another  county  ne^y  organized,  the 
former  court  retained  jurisdiction  until  the  conditions  of  the  trans- 
fer were  fulfilled,  this  court  f oDowb  that  decision.  Sarrfard  v. 
Aifuoy  705. 

Califomia,    Municipcl  coirjKifaJt^^ 

petition  with  private  enterprise.  There  is  nothing  in  the  constitu- 
tion of  California  that  can  be  construed  as  a  contract,  express  or 
implied,  that  municipalities  will  not  construct  water  worios  that 
will  compete  with  privately  owned  works  built  under  the  provi- 
sions of  the  constitution  giving  the  right,  subject  to  municipal 
regulation  of  charges,  to  lay  mains  in  the  streets  of  municipalities 
where  there  are  no  public  works.  MaderaWaterWorkeY.Madera^ 
454. 

Ownership  of  non-navigable  streams  (see  Public  liuods,  2t^. 
DonneOy  v.  United  States,  708. 
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Ditbriet  <tf  Cohtmbia.  Executon  and  adminislmton  (see  Esecuton 
and  Admiznrtnton,  1,  2).    Wibon  v.  Snow,  217. 

lUuwu*  ProtoctioD  in  buOdingB  under  ooostmctkm  (aee  CciiBtita- 
tkmal  Law,  18).   Chicago  Dock  Co.  v.  Fraley,  680. 

Chicago  theatre  license  ordinance  (see  ConstitatioDal  Law,  9). 
Mebropolia  Theatre  Co.  v.  Chicago,  61. 

Indiana.  FeUow-aervani  docHne;  aboUiion  (^;  validiiy.  This  court  has 
heretofore  sustained  the  comftitutionality  of  the  statute  of  Indiana 
of  1893  abolishing  as  to  railroad  corporations  the  defense  to  actions 
for  personal  injuries  sustained  by  emidoyte  of  negligence  of  a 
fellow-eervant.  (TuUiB  y.  Lake  Erie  RaUroad,  175  U.  8.  348; 
Loids.  A  Na8h.  fi.  fi.  y.  McUon,  218  U.  &  38.)  Chicago,  I.  A  L. 
By.  Co.  Y.  HackeU,  550. 

Kan$a$.  Bank  Depositors'  Guaranty  Act  (see  Constitutional  Iaw, 
7,8).   AhOene  National  Bank  Y.DoOey,!. 

MaesaekuaeUa.  Contradtud  oUigatum  of  one  trust  to  another.  Under 
the  laws  of  Massachusetts  there  may  be  a  contractual  obligation 
of  one  trust  to  another  f 6r  payments  improperly  made  from  assets 
of  the  latter  for  the  benefit  of  the  former.  {Bremer  v.  WiUiame, 
210  Maasachusetts,  256.)    Clarke  v.  Rogers,  534. 

Michigan.  Executors  and  administratoni  (see  Estates  of  Decedents* 
2).    Afic^t^  Tn4se  Co.  Y.  Ferry,  346. 

Nebraska.  Cattle  train  speed  act  (see  CcmstitutionallAWy  6).  Chicago, 
B.AQ.B.  Co.  V.  Cram,  70;  Chicago,  B.  A  Q.  R.  Co.  y.  Kyle,  85. 

New  Jersey.  Effect,  as  res  judicata,  qf  decision  as  to  legality  of  tax; 
qwere.  Qucare,  whether  in  New  Jeraey  a  decision  as  to  the  l^^lity 
of  a  tax  for  one  year  is  res  judicata  as  to  same  grounds  in  regard 
to  a  tax  for  a  later  year  on  the  same  property.  Stisquehanna  Coal 
Co.  V.  South  Amboy,  665. 

New  York.    Usury  laws  (see  Contracts,  7).   Houghton  v.  Burden,  161. 

Pennsyhania.  Judgments  in  criminal  cases  (see  Habeas  Coq)us,  4). 
Ex  parte  Spencer,  652. 

Philippine  Islands.  Penal  Code,  Art.  403  (see  Philippine  Islands,  1, 
2,  3).   Pico  v.  United  States,  225. 
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Pmio  Buo.  FdbwmrmuU  drfenae.  In  Yieiw  of  the  Bddutiua  by  Porto 
Bko  in  8afaBtantia%  the  aame  f  ono,  cf  the  Eb^Bah  Ebiplosren^ 
liability  Act  which  txresuppoM  the  entaioe  of  the  common-kw 
nde  aa  to  f dlow-«ervant8,  and  the  proviaiaiiB  of  that  act  m  itffoA 
to  exoeptione  m  Bped&c  hietancesy  and  m  the  aheenee  of  any  an- 
thoritieB  tp  the  contiaiy,  A€U  that  the  kw  m  Porto  Bko  m  regud 
to  the  feUowHKirant  ddenae  does  not  differ  from  the  eommon  kw. 
Brooks  Y.  Central  Sainle  Jeanne,  698. 

Texas.  Master  and  servant;  asstanptioncf  risk.  InTezaa,tbecQaimoD- 
kwrule  as  to  risks  assumed  by  the  employ^  has  been  qualified  by 
statute  so  that  the  employ^  is  relieved  from  giving  notice  of  defects 
where  a  person  of  ordinary  intelligence  would  have  continued  in 
service  with  knoidedge  of  such  defect.  Teros  <ft  Pacific  By.  Co.  v. 
Harvey f  319. 

Virginia.  Corporate  power  of  eminent  domain;  oompensaHqn.  The 
Tuk  of  the  common  kw  that  fixtures  annexed  to  the  realty  become 
a  part  thereof  anil  subject  to  existing  liens  thereon  iasubject  to 
many  exceptions  i  in  Virgima  a  corporation  possessing  the  power 
of  eminent  domain  may  enter  and  use  for  public  utility  purposes 
and  condenm  the  interest  of  the  mortgagee  without  bebig  obliged 
to  pay  more  than  the  value  of  the  land  without  such  improvements. 
Consolidated  Turnpike  Co.  v.  Norfolk  dt  0.  V.  By.  Co.,  596. 

Washington.  liability  of  municipality  for  damages  resulting  from 
change  of  grade  (see  Constitutional  Law,  4;  Municipal  Cof]x>ra- 
tions,  2).   'EUar  v.  Tacoma,  148. 

Wisconein.  Law  of  1907  regukting  sales  of  f oodrstufb  (see  Congress, 
Powers  of,  3;  Pure  Food  and  Drug  Act,  9),  McDermM  v.  Wis- 
consin,  9.  , 

Milwaukee  taulk  ordinance  (see  Constitutional  Law^  2,  15). 
Adams  v.  Mihvaukee,  572. 

OeneraUy.-^See  JuksdictioI^,  A  3. 

LOCAL  PRACnCR 
See  Pbacticb  and  Pbocedurs,  18, 19. 

MAGAZINES. 
See  Mails,  1,  2. 
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MAILS. 

1.  Second-dois  mail  prmkffet;  exdusion  from;  tnjwntHon  to  reatrain; 

availabilUy  of  remedy. 
The  admission  of  a  magazine  to  second-class  mail  privil^;es  on  the 
petition  of  the  owneis  made  pending  a  suit  to  enjoin  the  enforce- 
ment of  an  order  excluding  the  magazine  from  such  privileges 
renders  the  contentions  of  plaintiff  moot  and  it  is  no  lonj;er  in  a 
position  to  ask  for  an  injunction.  Lewis  Fubiishing  Co.  v.  Wyman, 
610. 

2.  Secondrdaee  maU  primlegee;  eapckuion  from;  injimdion  to  restrain; 

effect  of  admimon  pending  euU. 
An  oi:der  made  by  the  Postmaster  Geneial  admitting  a  magazine  to 
second-class  mail  privil^es  on  certain  conditions,  made  pending 
a  suit  to  enjoin  an  order  excluding  the  magazine,  is  a  matter  of 
administration,  and  affords  no  groimd  for  relief  in  the  suit  for  in- 
junction against  enforcing  the  order  of  exclusion,  or  for  retaining 
that  suit  after  it  has  become  moot  by  reason  of  such  order.   76. 

MANDAMUS. 

1.  To  compel  court  to  take  jwrisdictUm;  what  amounts  to  refusal  to  take 

jurisdiction. 
Striking  from  the  record,  for  non-compliance  with  the  rules  of  court, 
the  bill  of  exceptions,  after  the  case  has  been  heard  on  its  merits, 
is  not  a  refusal  to  take  jurisdiction  or  a  refusal  after  taking  juris- 
diction to  exercise  it;  if  the  action  is  erroneous  it  is  but  an  error 
committed  in  the  exercise  of  judicial  discretion,  reviewable  by 
writ  of  error  and  not  by  mandamus.  Ex  parte  First  Natumal  Bank, 
616. 

2.  TocompelaippdlatecouHtoreinstatebillofexeeptions,rrfused. 
Mandamus  in  this  case  to  compel  the  Court  of  Appeals  of  the  District 

of  Columbia  to  reinstate  a  bill  of  exceptions  which  on  motion  it 
had  stricken  out  for  failure  to  comply  with  its  rules,  refused.   lb. 
See  Public  Lands,  23. 

MARRUGE. 

1.  Validity;  presumption  as  to;  effect  of  lapse  of  time. 

Every  presumption  is  in  favor  of  the  validity  of  ar marriage  where  the 
marital  relations  have  continued  uninterruptedly  for  over  forty 
y^irs  without  any  .question  being  raised  or  right  asserted  by  any- 
one claiming  under  an  earlier  marriage  of  one  of  the  parties  imtil 
more  than  ten  years  after  the  death,  and  five  years  after  the  dis- 
tribution of  the  property,  of  that  party.  8y  Joe  Lieng  Y.  8y  QuiOf 
836.  . 
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2.  Validity;  etridenee  to  impugn. 

The  validity  of  such  a  marriage  should  not  be  impugued  except  upoa 
dear,  strong  and  unequivocal  proof;  nor  in  the  absence  of  sudi 
proof  will  this  court  reverse  the  judgment  ci  the  lower  court  sus- 
taining its  validity  when  attacked  by  those  idio  had  opportunity 
to  do  so  before  the  death  of  both  spouses.   lb. 

MASTER  AND  SERVANT. 

1.  Servant;  $Udu8  as. 

Whether  one  is  in  general  service  of  another  or  not,  if  he  is  rendenng 
the  latter  a  service  even  as  a  volunteer  and  comes  under  his  orders, 
he  becomes  his  servant,  and  fellow-servant  of  the  other  en^doy^ 
Brooks  y .  Central  Sainte  Jeanne^  688. 

2.  Servant;  status  as. 

The  servant  is  not  only  such  idiile  actually  at  work  on  the  service  for 
which  he  is  specially  emjdoyed,  but  also  during  its  progress  while 
absent  from  liie  location  for  the  puriKse  of 9  and  in  cdmectaoD  with, 
such  work.   lb. 

3.  Feilowiservants;  who  are. 

One  going  in  the  master's  conveyance  on  the  master's  buaness,  heU, 
in  this  case,  to  bea  fellowHservant  of  the  driver  of  the  conveyance. 
lb. 

See  CoNTRJLCts,  15; 
Local  Law  CTbx.). 
Negugencb,  3,  7. 

MEASURE  OF  DAMAGES. 
See  Emplotbrs'  Ltabiutt  Act,  3,  5^  6; 
States,  L 

MINES  AND  Mmma 

Requisites  to  validity  of  clcdm. 

The  prime  requisites  for  the  validity  of  a  mining  daim  are  discovery  of 
a  valuable  mineral  deposit,  an  actual  taking  possession  therecf,  and 
the  performance  of  the  requisite  amount  of  development  work; 
vbete  the  record  doies  not  disclose  facts  showing  the  existence  of 
these  dements  a  finding  cannot  be  supported  that  valid  rights 
against  the  Government  existed.   Donnelly  v.  United  States,  2i3. 

MONOPOLY. 
iSee  Ck>iiBiNAiiONB  in  Restraint  or  Trade. 

MORTGAGES  AND  DEEDS  OP  TRUST. 
See  Local  Law  (Va.). 
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MUNICIPAL  CORPORATIONS. 

1.  Changes  of  ffrade;  liabilUy  far  conseguei^ 

In  the  absence  of  legislation  requiring  compensation  to  be  made  for 
damages  to  abutting  o^pmers  by  change  of  grade  of  street,  the 
municipality,  being  an  agent  of  the  State  and  exercising  a  govern- 
mental power,  is  not  liable  for  consequential  injuries  provided  it 
keep  within  the  street  and  use  reaBOoaUe  care  and  skill  in  doing  the 
work.   Ettor  v.  Tacoma,  148. 

2.  Chamges  of  grade;  UdbUiiy  for  eomegyenUdl  damages;  local  law  of 

Washington. 
Under  the  statutes  of  the  State  of  Washington  as  construed  by  the 
courts  of  that  State  this  general  rule  was  superseded  by  lep^- 
lation  which  required  'munidpalities  to  compensate  for  conse- 
quential damages,   lb. 

3.  Changes  of  grade;  liabUiiy  for  conseqttenliai  damc^ 

A  municipality  cannot  defend  a  suit  for  consequential  damages  on 
the  ground  that  as  the  agent  of  the  State  it  is  immune,  when  its 
only  authority  to  act  is  that  given  by  the  State  coupled  with  an 
obligation  to  make  compensation.   lb. 

4.  PtibKc  vHliiies;  right  cfmuntdpdtUy  to 

to  pmerU  construction  of  plants. 
If  the  constitution  of  the  State  authorizes  municipalities  to  construct 
utility  {Jants  as  well  after,  as  before,  such  plants  have  been  built 
by  private  parties,  one  constructing  such  a  plant  takes  the  risk  of 
what  may  happen,  and  cannot  invoke  the  Fourteenth  Amend- 
ment to  protect  him  against  loss  by  the  erection  of  a  municipal 
plant.  Madera  Water  Works  \.  Madera,  i&^. 
See  CoNBTiTDTioKAL  Law,  3; 

Intbbstatb  Commbrcb,  6; 

Local  Law  (Cal.). 

MUNICIPAL  ORDINANCES. 
83$  CoNSTrrunoNAii  Law,  2, 14,  15. 

MUNITIONS  OF  WAR. 
1.  ** Export^;  meamng  its  used  in  Joint  Resoltdian  of  March  14, 191^, 
As  used  in  tl^  joint  resolution  of  March  14, 1912, 37  Stat.  630,  prohibit- 
ing exportation  of  munitions  of  war  to  American  countries  where 
conditions  of  domestic  violence  exist,  the  word  "export"  refers  to 
any  shipment  of  the  prohibited  articles  from  the  United  States 
VOL,  ccxxviii— 49 


Digitized  by 


Google 


770  INDEX. 

whether  there  was  a  landing  thereof  in  the  foreign  country  or  noL 
United StaieaY.  Ckaou,  525;  UnitedSUUeaY.  Meaa,  533. 

2.  Fenmud  carriage  as  violaiio'n  of  Joint  Resolution  €f  Marek  IJ^  191t. 
Personal  carriage  of  prohibited  articles  from  this  to  a  foreign  coontry 

does  not  render  inapidicable  the  prohibition  to  es^xirt  such  artida 

under  the  resolutioo  of  Maith  12, 1912.   Ih. 

BlURDER. 
Bee  P&niFPiNB  Islands,  1,  2. 

NATIONAL  BANKS. 
CompeHiJtUm  with;  effed  of  laws  of  UnUed  Stater  to  forbid. 
The  statutes  of  the  United  States  where  they  do  not  prohibit  90Bxpe6* 
tion  with  national  banks  do  not  forbid  competitOD  to  auooeed. 
Abilene  National  Bank  y.  DoUey,  1. 

See  Conbhtuhonal  Liiw,  7. 

NAVIGABLE  WATEBa 
DderminationbyState^ 

What  are  navigable  streams  within  the  meaning  cl  the  local  rides  of 
prc^ierty  is  for  the  detennination  of  the  States;  and  where  a  State 
1^  statute  enum^Btai  the  navigaUe  strauns  within  its  borden 
those  not  enumerated  are  ncHMiavigable  in  law.  Donmdty  v. 
United  Slates,  2i3,7(». 

Ae  PuBuc  Lands,  2()H; 

B1HB4BING8,  3. 

NEGLIGENCE. 

1.  When  queetion  qf  fad. 

Ordinarily,  and  unless  so  evident  thitt  fair-mindea  men  could  not  differ 
in  regard  thereto,  negligence  or  contributory  neg^ig^ce  is  not  a 
question  of  law  but  of  fact  to  be  settled  by  the  finding  of  the  jury. 
iRichnumd  A  DanmUeR.R.  Co.  Y.  Powers,  l^XJ.S.  a.)  Texas  A 
Pacific  Ry.  Co.  v.  Harvey,  319. 

2.  RigM  of  recovery  for;  s^Skiency  of  instruction  to  jury. 

In  this  case  the  court  having  char^  that  there  could  be  no  recovery 
if  there  was  contributory  negligence  on  the  part  of  the  deceased  and 
also  having  specially  charged  that  there  could  be  no  recovery  if  the 
deceased  was  not  acting  with  the  care  of  an  ordinarily  prudent  man, 
there  was  no  error.   lb. 
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3.  ResponsibilUy  of  contractor  for  injury  to  anployi  of  subcontractor. 

A  ciHitractor  erectiDg  a  buildiDg  arranged  with  another  and  independ- 
ent contractor  who  was  putting  in  the  elevator  to  use  and  control 
the  elevator  and  an  operator  therefor  before  it  was  turned  over  to 
the  owner;  he  also  arranged  to  allow  his  own  subcontracted  paint- 
ing the  elevator  shaft  to  use  the  elevator  and  to  signal  when  and 
where  the  elevator  was  to  stop  to  let  the  employ^B  off  and  take 
them  on.  Held  that  the  contractor  was  the  sole  master  and  was 
responsible  for  damages  sustained  by  an  employ^  of  the  sub- 
ocmtractor  resulting  from  negligence  of  the  operator  in  failing  to 
respond  to  signals  properly  given  by  such  employ^.  Oeorge  A. 
Fuller  Co.  v.  McCkikey,  194. 

4.  Evidence;  admxssQnliJty  under  ded^ 

The  averments  in  the  declaration  when  taken  together,  hdd  sufficient 
to  allow  proof  of  negligence  on  the  part  of  one  defendant,  although 
one  specific  charge  related  exclusively  to  the  other  defendant  as  to 
whom  the  case  was  dismissed,   lb. 

5.  Instructions  to  jury;  tvffidency  of  . 

A  modification  of  the  requested  charge  so  as  to  make  it  conform  to  the 
facts  of  the  case,  hdd  in  this  case  not  to  have  been  error,  the  jury 
having  been  properly  instructed  by  the  court  on  the  subject  ot  con- 
tributory ne^igence.   lb. 

6.  FeUow-serwmts;  finding  of  trial  couH  held  jusHJi^ 

The  court  below  was  justified  in  holding  on  the  facts  in  this  case  that 
a  yard  foreman  was  in  charge  or  control  of  the  train  on  which  the 
emplqy6  sustained  his  injuries.  Chicago^  L  dt  L.  Ry.  Co.  v.  Hack* 
ett,559. 

7.  Sobriety  of  servant;  evidence  to  justify  finding  of  negligence  on  part  of 

employer. 
A  single  expression  in  the  testimony  that  the  driver  of  an  automobile 
was  accustomed  to  drink  while  driving  the  machine,  there  being 
other  testimony  importing  usual  sobriety,  does  not  justify  a  find- 
ing dt  negligence  on  the  part  of  the  employer  for  employing  a  serv- 
ant who  was  incompetent  as  an  excessive  drinker.  Brooks  v. 
Central  Saints  Jeanne,  688. 

8.  Resipsaloquittar;  rule  defined. 

Res  ipsa  loquitur  means  that  the  facts  of  the  occurrence  warrant  an 
inference  of  negligence,  not  that  they  compel  such  an  inference, 
nor  does  res  ipsa  loquitur  convert  the  defendant's  general  issue  into 
an  affirmative  defense.    Sweeney  v.  Erving,  233. 
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9.  Re8  ipsa  loquitur;  province  of  jury. 

Even  if  the  rule  of  res  ipsa  loquitur  applies,  when  all  the  evidence  is  id 
it  b  for  the  jury  to  determine  whether  the  preponderance  is  inft 
the  plaintiff,    lb. 

10.  Res  ipsa  loquitur;  effed  on  burden  cf  proof. 

Where  the  rule  of  res  ipsa  loquitur  applies,  it  does  not  have  the  effect 
of  shifting  the  burden  of  proof.    lb. 

11.  Physicians  and  surgeons;  responstbUity  of  specialist  operating  en 
patient  of  another, 

A  medical  specialist,  called  on  to  operate  upon  the  patient  of  another 
physician  who  has  assumed  the  responability  of  advising  the  oper- 
ation, does  not^  as  a  matter  of  law  on  t&e  facts  disclosed  in  this 
case,  undertake  the  responsibility  ol  making  a  special  study  of  the 
patient's  condition  or  of  giving  advice  as  to  poanUlity  of  injuiy 
resulting  therefrom.  76. 
See  CouMGN  Cabbibbs;  Contbacts,  3,  13,  14,  15; 

CoMffEiTUTioNAL  Law,  12;       LocAL  Law  (Lid.),  (Poito  Bieo); 
NbwTbial,  1. 

NEUTRALITY. 
See  MuNinoNB  of  Wab. 

NEWTRIAI^ 

1.  Discretion  of  trial  court;  appellate  courts  function. 

The  appellate  court  is  not  a  jury  and  has  no  power  to  grant  a  new  triaL 
That  matter  rests  in  the  sound  discretion  of  the  trial  court,  and  in  a 
case  of  this  kind  its  decision  cannot  be  disturbed  unless  it  appears 
that  contributory  negligence  was  so  evident  that  it  became  a  ques- 
tion of  law  requiring  the  court  to  take  the  «ase  from  the  jury. 
Texas  &  Pacific  Ry.  Co.  v.  Harvey,  319. 

2.  Right  to;  when  matter  of  substance  and  not  of  form. 

The  right  to  a  new  trial  on  the  vacation  of  a  favorable  verdict  in  a  case 
of  this  nature  is  a  matter  of  substance  and  not  of  form.  Slocum  v. 
New  York  Life  Ins.  Co,,  364. 

See  CoNBTmmoNAL  Law,  28,  31, 32,  35,  3& 

NON  OBSTANTE  VEREDICTO. 
See  Constitutional  Law,  28-38. 

NON-surrs. 

See  CoNSTrrunoNAL  Law,  35. 
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NOnCE. 
Imputation,  iehere  unity  qf  the  person  and  difference  in  capaeiiies. 
There  may  be  unity  of  the  person  and  difference  in  ci^>acitie8,  but  such 
unity  imputes  knoidedge  <^  the  purpose  for  which  the  different 
capaidlies  were  exercised.    Clarke  v.  Rogers^  534. 
See  Local  Law  (Tex.). 

OBJECTIONS. 
See  Practxcx  and  Procbdurb,  11, 16. 

ORDINANCEa 
See  CoNBTiTiraoNAL  Law,  2, 14, 15. 

ORIGINAL  PACKAGE. 
See  Pure  Foon  and  Dbuq  Act,  6, 7. 

PACKAGES. 
See  Pdiub  Food  and  Dbuo  Act,  5. 

PARDONa 
See  Claims  Aqainbt  thb  Unttbd  States. 

PARTIES. 
See  Jubisdection,  A  3,  13, 14; 
P&ACnCB  AND  Pbocbdubb,  23. 

PARTNERSHIP. 

1.  IpdimdudliMKiy  for  debts  ^. 

Whether  or  not  the  copartnership  is  an  entity  distinct  from  the  mem- 
bers,  partnership,  debts  are  debts  of  the  members  of  tJie  firm. 
FraneU  y.  McNed,  695. 

2.  Indiridual  UabilUyfor  dMe  of. 

The  individual  liability  of  partners  for  debts  of  the  firm  is  primary  and 
direct;  it  is  not  collateral  like  that  of  a  surety.    lb. 
See  Bankbuptct,  8,  17,  23; 
JuBisDicnoN,  A  3. 

PATENTS. 
See  JuBisDicnoN,  C  1,  2. 

PENALTIES  AND  FORFEITURES. 
See  Aliens,  11; 

Constitutional  Law,  2,  6. 
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PERJURY. 
See  Cbihinal  Law,  2; 
Public  Lands,  7. 

PHILIPPINE  ISLANDS. 

1.  Criminal  law;  murder  wUh  akvosia  under  Art,  403,  Perud  Code;  tokai 

consHhUes. 
Under  art.  403,  Philippine  Teoal  Code,  a  person  can  be  guilty  of  murd^ 
with  alevofiia  (treachery)  although  there  may  have  been  do 
specific  intent  to  kill;  and  so  held  that  one  who  bad  his  victim 
bound  and  then  caused  him  to  be  violently  beaten  with  an  in- 
strument likely  to  cause  death  was  guilty  of  murder  with  alewma 
even  though  he  did  not  specifically  intend  that  death  should  result. 
Pico  V.  United  StaUs,  225. 

2.  Criminal  law;  murder  wiA  alevoeia;  eonmction  affirmed^ 

The  ^conviction  by  the  Supreme  Court  of  the  Philippine  Islands  for 
murder  with  alevosia  of  one  who  had  caused  his  victim  to  be  bound 
and  then  beaten  with  an  instrument  likely  to  cause  death,  and  a 
sentence  of  17  years,  4  months  and  1  day  of  cadena  temporal  and 
the  accessories,  and  an  indenmity  to  the  heirs  of  his  victim  of 
1,000  pesos,  being  a  modification  of  the  sentence  of  the  Court  of 
First  Instance  of  cadena  temporal  for  life  and  accessories  and 
indemnity,  sustained  by  this  court  as  being  in  accordance  with  the 
evidence,  without  error  of  law  and  not  in  any  manner  depriving 
the  defendant  of  his  liberty  without  due  process  of  law.    /6. 

3.  Criminal  law;  presumption  as  to  intention. 

Under  the  Philippine  Penal  Code,  as  at  common  law,  men  are  presumed 
to  intend  the  natural  consequences  of  their  acts.    lb. 

4.  Gopemmenlal  powers;  precluding  review  of  executive  act. 

The  English  rule  is  that  an  act  of  state  is  not  cognizable  in  any  munic- 
ipal court.  It  is  within  the  power  of  the  legislature  of  the  Philip- 
pine Islands  to  declare  an  act  o/  the  executive  which  is  within  its 
power  to  authorize  to  be  not  subject  to  question  or  review.  Tiaco 
V.  Forbes,  649. 

See  AuENS,  3-8. 

PHYSICIANS  AND  SURGEONS. 
See  Negligence,  11. 

PLEADING. 

See  JuRisniGTiON,  A  17;  C  1,  2;  H  2; 
Negugence,  8; 

PBACnCE  AND  PrOCEDUBB,  11,  16. 
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PLEADING  AND  PROOF. 
See  Negligence,  4. 

POUCE  POWER. 
See  Constitutional  Law,  16;       Pube  Food  and  Drttq  Act,  8; 
Fedebal  Question,  1;  States,  3. 

POUCIES  OF  INSURANCR 
See  Bankruptcy,  1-7. 

PORTO  RICO. 
See  Local  Law; 

Taxes  and  Taxation,  6,  7,  8. 

POSTAL  LAWS. 
See  Mails. 

POSTMASTER  GENERAL. 
See  Maii^  2. 

POWERS. 
See  Executors  and  Administrator^,  1,  2. 

POWERS  OF  CONGRESS. 
See  Aliens,  1,  2,  4; 

Congress,  Powers  of; 
Pure  Food  and  Drug  Act. 

PRACTICE  AND  PROCEDURE. 

1.  Qitedione  revieu)abk,  v^ien. 

This  court  does  sot  pass  upon  questions  before  they  have  reached  a 
justiciable  stage.    Adams  v.  Milwaukee^  572. 

2.  Determination  of  conatitutionality  of  ^ate  statute;  constmctian  by 

state  court;  effect  of. 
If  a  state  statute  has  been  construed  by  the  highest  state  court  it  k 
the  duty  of  this  court  to  determine  its  constitutionality  under 
the  Federal  Constitution  as  so  construed.    Chicago,  /.  ds  L.  Ry. 
Co.  Y.  HackeU,  559. 

3.  Conslitutumdtity  of  state  statute  determinable,  when. 

As  a  provision  in  a  municipal  ordinance  holding  health  officers  enforc- 
ing it  harmless  for  the  destruction  of  offending  property  "if  done  in 
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good  faith"  may  be  EK^parable,  this  court  will  not  determine 
whether  it  is^in  unconstitutional  taking  of  property  without  due 
process  of  law  in  an  action  in  which  it  appears  that  none  of  plain- 
tifTs  goods  have  been  or  could  be  destroyed  before  the  state  court 
has  construed  the  statute  in  that  respect.  Adams  v.  Milwaukee^ 
672. 

4.  ConsUttUiondl  question  ftot  raided  behw^  not  considered. 

A  contention  that  a  statute  is  unconstitutional  under  a  particular 
provision  of  the  Constitution  cannot  be  made  in  this  court  if  not 
made  in  the  court  below.  Chicago,  B.  A  Q.  B.  R.  Co.  y.  Cram,  70; 
Chicago,  B.  dt  Q.  R.  R.  Co.  v.  Kyle,  85. 

5.  Availability  to  ptainHff  in  error  of  conienUon  thai  ^^ 

statute  adversely  to  his  interest^ 
The  contention  of  plaintiff  in  error  that  the  court  below  construed  a 
statute  adversely  to  his  interest  m  certain  respects  will  not  avail  if 
it  appears  that  as  a  matter  of  fact  he  was  accorded  the  benefit  he 
claimed  under  such  statute  in  those  respects,  and  the  rights  of  the 
other  party  were  made  dependent  on  other  questions  involved. 
Seaboard  Air  Line  Ry.  v.  Moore,  433. 

^.  As  to  anticipation  of  state  courfs  construction  of  state  statute. 

It  is  not  the  duty  of  this  court  to  antidpate  the  decision  of  the  state 
court  as  to  the  effect  of  one  state  statute  upon  an  eariier  one,  or  to 
declare  which  of  two  rules  supported  by  conflicting  decisions  the 
state  court  will  apply.    Ex  parte  Spencer,  652. 

7.  Moot  questions;  disposition  of  billon  question  involved  becoming  mooL 
When  the  question  involved  in  a  bill  becomes  moot,  the  court  should 

not  retain  the  bill  in  order  to  determine  plaintiff's  liability  on  a 
bond,  it  not  appearing  that  plaiivtiff  is  in  any  danger  from  an  acticHi 
to  enforce  the  bond  in  this  case.   Lewis  Publishing  Co.  v.  Wyman, 

6ia 

8.  Same. 

A  suit,  wluch  has  become  moot,  will  not  be  retained  in  order  to  deter- 
mine appellant's  liability  on  bonds,  when  there  is  nothing  in  the 
record  on  which  the  rights  ol  the  parties  may  be  adjudicated.   lb. 

0.  Same. 

A  suit,  which  has  become  nooot,  will  not  be  retained  in  order  to  secure 
an  accounting  for  amounts  paid  after  its  oommencemoit,  when 
it  appears  on  the  face  of  the  InII  that  plaintiff  in  order  to  recover 
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far  larger  amounts  paid  prior  to  the  comniencement  of  the  stiiti 
must  bring  an  action  at  law  in  which  all  amounts  paid  couid  be 
included.    lb. 

10.  Objection  thai  Federal  righl  not  properly  presented;  avaUabUUy. 
When  the  state  court  has  overruled  an  objection  that  the  Federal  lii^t 

was  not  clearly  presented,  the  objection  is  not  open  in  this  court. 
8L  Lotus,  I.  M.  &  S.  Ry.  Co.  v.  Hesterley,  702. 

11.  Objection  to  sufficiency  of  criminaL  pleading;  Umdlness  of. 

An  objection  that  a  compliant  charing  murder  with  cHevosia  by  beat- 
ing a  person  to  death  is  defective  because  it  did  not  allege  all  the 
details  proved  as  to  the  fact  that  the  victim  had  been  bound  so  as 
to  make  defense  impossible,  should  be  made  in  the  lower  court 
where  amendments  are  possible.  It  comes  too  late  when  made  in 
this  court  for  the  first  time.   Pico  v.  Uniied  States,  225. 

12.  Scope  of  review;  when  court  without  jurisdiction  to  renew  remanding, 
order  of  lower  courL 

This  court,  having  no  jurisdiction  to  review  the  remanding  order  of  thf 
Circuit  Court  which  the  state  court  followed  in  denying  a  second 
petition  to  remove,  refrains  from  expressing  any  opinion  upon  the 
oorrectnesB  of  that  order.   McLaughlin  Bros.  v.  Hattowell,  278. 

13.  Scope  of  review  on  reversal  for  new  trial. 

Ab  the  judgment  in  this  case  must  be  reversed  on  a  Federal  question 
and  sent  back  for  new  trial,  this  court  declines  to  express  an, opin- 
ion on  the  other  questions;  upon  another  trial  the  facts  may  be 
different.   Gulf,C.dtS.F.Ry.Co.y.McGinnis,17Z. 

14.  Keeping  within  jurisdiction;  insufficiency  of  record  for  purposes  of 
jurisdiction;  certification  of  papers  by  lower  courL 

This  court  is  scrupuloua.to  keep  within  its  jurisdiction,  and  if  the  record 
does  not  show  that  the  Circuit  Court  of  Appeals  has  already  passed 
on  questions  in  the  case  it  will  order  the  deficiency  supplied  by  di- 
recting the  court  below  to  certify  all  the  papers  in  the  case.  Union 
Trust  Co.  V.  WesOius,  519. 

15.  Raising  Federal  question;  when  too  late. 

In  order  that  this  court  may  review  the  judgment  of  a  statecourt  on 
the  ground  that  it  denied  full  faith  and  credit  to  the  judicial  con- 
struction of  a  statute  of  a  State  by  the  courts  of  that  Slate,  the 
right  or  claim  under  the  full  faith  and  credit  clause  of  the  Constitu- 
tion must  have  been  set  up  in  the  court  below.    It  is  too.  late  to 
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set  it  up  in  the  petition  for  writ  of  error  from  this  court.    Chicago^ 
7.  cfc  L.  Ry.  Co,  v.  HackeU,  559. 

16.  When  objection  to  demurrer  to  indidment  may  be  raised  in  CtrcuU 
Coitrt  after  review  by  this  court. 

An  objection  to  the  demurrer  made  by  certain  defendants  and  sus- 
tained as  to  one  count,  and  not  passed  on  as  to  other  counts  which 
were  struck  down  by  the  District  Court  but  sustained  by  this 
court,  may  be  raised  in  the  District  Court  by  such  defendants  in 
regard  to  such  counts  when  the  case  is  again  before  that  court. 
United  Stales  v.  Pacific  &  Ardbic  Co.,  87. 

17.  Assumption  as  to  jurisdiction  of  load  probate  covrL 

This  court  will  assume  that  the  decree  of  a  probate  court  chaiging  an 
executor  with  all  the  goods  of  the  testator  that  had  come  into  his 
possession  and  with  waste  in  neglect  to  pay  over  was  within  its 
jurisdiction.    Michigan  Trust  Co.  v.  Ferry ,  346. 

18.  Deference  to  heal  decisions  of  territorial  courts. 

This  court  rarely  disturbs  local  decisions  of  the  territorial  courts  on 
question  of  local  practice.    Sanford  v.  Ainsa,  705. 

19.  Interference  by  this  court  with  local  practice;  guare  as  to  prohibition 
as  remedy. 

Queers  whether,  historically  speaking,  prohibition  was  the  proper 
.  remedy;  but  in  this  case  this  court  should  not  interfere  with  the 
local  practice  in  a  matter  relating  to  the  administration  of  local 
statutes  except  for  good  cause  shown.    Tiaco  v.  Forbes,  549. 

20.  Expediting  hearing  on  appeal;  entry  of  pro  forma  decree  for  purpose 
off  not  sanctioned. 

This  court  does  not  sanction  the  procedure  of  the  trial  court  in  virtually 
declining  to  examine  the  merits  of  the  case  and  entering  a  pro  forma 
decree  for  the  sake  of  expediting  the  hearing  of  the  case  on  appeal, 
even  thoi^h  the  court  were  actuated  in  so  doing  by  a  sense  of  pub- 
lic duty.    Wm.  Cramp  Sons  v.  Curtiss  Turbine  Co.,  646. 

21.  On  appeal  from  conviction;  attitude  of  court  as  to  sufficiency  of  Gaih 
emment's  case. 

On  appeal  from  a  conviction,  where  there  is  evidence  tending  to  support 
the  finding  and  no  certificate  that  all  the  evidence  is  in  the  record, 
this  court  is  not  warranted  in  declaring,  as  matter  of  law,  that  the 
Government  did  not  make  out  a  case.  Johnson  v.  United  States, 
467. 
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22.  Reversah;  when  court  will  not  reverse  judgment. 

Where  this  court  finds  nothing  giving  rise  to  ibl  clear  conviction  that 
error  has  resulted  from  the  action  of  the  court  bdow  it  should  not 
reverse  the  judgment.  (Chicago  Jvnction  Ry,  Co.  v.  King,  222  U.  S. 
215.)  Seaboard  Air  Line  By.  y.  Moore,  ^3S. 

23.  Who  may  attack  constHutumalUy  of  etattUe. 

One  who  is  not  discriminated  against  cannot  attack  a  police  statute  of 
the  State  because  it  does  not  go  farther:  and  if  what  it  enjoins  of 
one  it  enjoins  of  all  others  in  the  same  dass,  that  person  cannot 
complain  on  account  of  matters  of  which  neither  he  nor  any  of  his 
dass  are  enjoined.  Chicago  Dock  Co.  v.  Fraky,  680. 
See  GsRTiORARiy  2;  Jubibi^ction,  E; 

CoMBTTTUTiONAL  Law,  23,  28;       Local  Law  (Arizona); 
CouBTB,  5;  RsMOVAL  OF  Causes,  2; 

Federal  Qubs'Cion,  3,  5,  6;  Vabiancb. 

PREEMPTION  RIGHTS. 
See  Public  Landb»  8. 

PREFERENCES. 
See  Bankrupox^y,  19,  20; 

COBPORATIONB,  1. 

PRESUMPTIONS. 
See  CoNBirroTiONAL  Law,  16;       Marbiagb,  1; 

Deeds,  2;  PmmwNB  Islands,  3; 

Peacticb  AMD  Pbocbdubb^  17. 

PRINCIPAL  AND  AGENT. 
Ad  of  agent;  effect  to  bind  principal. 

One  dealing  with  an  agent  knowing  that  his  authority  is  limited  and 
that  his  acts  transcend  the  limits  cannot  hold  the  principal.  Slo- 
cum  V.  New  York  Life  Ins.  Co.,  364« 

See  Claims  Agaimbi*  the  Umited  States; 
Insurance^  1,  2; 
Municipal  Cobporaisonb,  1,  3. 

PRIVILEGED  COMMUNICATIONS. 
fyee  CoNBOlTUTioNAL  Law,  24,  25,  26. 

PRODUCTION  OF  BOOKS  AND  PAPERS. 
See  CoNffcmmoNAL  Law,  24,  25,  26. 
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PRO  FORMA  DECREES. 
See  PRAcncB  and  Pbocedurb,  20. 

PROmBinON. 

jSee  AuBNS,  8. 

PROPERTY  RIGHTS. 
See  CoNBitTDiiOMAL  Law,  1-4; 
Navioablb  Watbbs. 

PROSTITUTES. 
SeeAuESB,  2. 

PROVISOS. 
See  Statutbs,  A  4,  5. 

PUBLIC  LANDS. 

1.  Accounting  by  railroads  for  lands  erroneously  patented;  accrual  of 

interest. 
The  Land  Grant  Adjustment  Acts  of  1887  and  1896  did  not  provide 
for  any  recovery  of  interest  on  amounts  for  which  the  railroad  com- 
panies were  required  to  account  for  lands  erroneously  patented  to 
them  and  sold  by  them  to  bona  fide  settlers;  and  there  was  no 
liability  for  such  interest  until  the  determination  of  the  amounts 
for  which  the  companies  were  liable  to  account.  Southern  Padfie 
R.  R.  Co.  V.  United  States,  618. 

2.  Same. 

In  viev/  of  the  whole  situation,  and  all  the  drcumstances  mvolved  in 
the  determination  of  the  amounts  for  which  the  Southern  Placiiic 
Railroad  Company  was  liable  to  account  under  the  Land  Grant 
Adjustment  Acts,  heid  that  such  company  was  not  liable  for  into*- 
est  until  after  the  amount  due  from  it  to  the  Goverament  had 
been  liquidated,  and  should  be  computed  <Hily  from  the  date  of 
the  conunencement  of  the  suit  brou^^t  by  the  Government  to 
recover  the  same.   /6. 

3.  Contests;  scope  of  decision. 

While,  in  a  contest  hdore  the  Land  Department,  the  decison  should 
be  confined  to  the  questions  put  in  issue  by  the  parties,  there  is  no 
objection  to  the  decision  of  other,  questions  to  which  the  heating 
was  extended  by  consent  of  the  parties.    Bailey.y.  Sanders,  603. 

4.  Findings  by  Land  Department  held  not  arbitrary. 

On  the  facts  disclosed  by  the  record  in  this  case,  the  finding  by  the 
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Land  Department  that  there  was  an  agreement  to  convey  by  the 
homesteader  was  not  arbitraiy  or  unsupported  by  evidence.   lb. 

5.  HamesUad  enirtea;  right  of  dienatiarL 

Under  §§  2289,  2290,  Rev.  Stat.,  the  right  to  enter  a  homestead  is  for 
the  exclusive  benefit  of  the  entr3anan  who  cannot  alienate  before 
the  daim  is  perfected;  nor  is  this  a£fected  by  the  act  of  March  3, 
1891,  giving  the  right  to  commute  the  entry.   lb. 

6.  Homestead  erUries;  ^ed  of  agreement  to 

Entering  into  a  forbidden  agreement  to  alienate  a  homestead  entered 
under  §§  2289,  2290,  Rev.  Stat.,  ends  the  right  of  the  entryman  to 
make  proof  and  payment  and  renders  him  incompetent  to  further 
proceed  with  his  entry.    {Hctfemann  v.  (Tross,  199  U.  S.  342.)    76. 

7.  Homesteads;  effect  as  perjury  of  making  affidavit  not  required  by 

§  2291,  Rev.  Stat.,  but  demanded  by  Land  Department, 
A  homestead  claimant  making  an  affidavit  not  required  by  §  2291, 
Rev.  Stat.,  is  not  guilty  of  perjury  under  §  5392,  Rev.  Stat.,  al- 
though the  affidavit  was  demanded  by  the  Land  Office  in  pur- 
suance of  a  r^ulation  made  by  the  Secretary  of  the  Interior. 
VfnUed  States  v.  Qeorge,  14. 

8.  Imtiatwn  of  rights  in;  essentkds  to. 

A  preemption  ri^t  cannot  be  initiated  without  settlement,  habitation 
and  improvement.  Homer  v.  Wtdlace,  97  U.  8.  579,  and  the  same 
rule  applies  to  a  homestead  entry.  Neither  right  can  be  initiated 
when  the  land  is  in  posBCBsiim  of  anolher  under  odor  of  title.  Lyle 
y.  Patterson,  211. 

9.  IniHatian  of  rights  in;  ^eet  of  trespass. 

A  naked  unlawfid  trespass  cannot  initiate  a  right  to  any  part  of  the 
public  domain.    (Swansonv.  Sears,2S^\J.8.1S2.)   lb. 

10.  Jwisdidion  of  Land  Department. 

Until  the  legal  title  to  public  land  passes  from  the  Government,  in- 
quiry as  to  all  equitable  rights  comes  within  the  cognizance  of  the 
Land  Department.  {Brown  v.  Hitchcock,  173  U.  8.  473.)  Knight 
V.  Lane,  6;  Ptested  v.  Abbey,  42. 

11.  Jurisdiction  of  Land  Department;  interferenoe  by  eouris. 
Congress  has  placed  the  Land  Department  under  the  supervisi<Hi  and 

control  of  the  Secretary  of  the  Interior,  a  spedal  tribunal  with 
large  administrative  and  ^uoai-judicial  functions,  and  subordinate 
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officials  should  not  be  called  upon  to  put  the  court  in  posLc&iion  of 
their  views  and  defend  thdr  instructions  from  the  Commiasioner 
and  convert  the  contest  before  the  Land  Department  into  one 
before  the  court.  (LUchfield  y.  Reffi^er,  9  We^  576.)  PleOedv. 
Ahbey,42. 

12.  Poasesaory  fHf^  fio<  oe^utM  f^  0t  anitts. 

Possession,  not  based  on  a  legal  right  but  secured  by  videnoe  and  main- 
tained with  force  and  arms,  cannot  furnish  the  basis  of  a  right  en- 
forceable in  law.   LyU  v.  PaUerwrii  211. 

13.  PoMoers  conferreA  on  oj^Scers  c/  Land  Department  by  Remed  Statutes. 

Sections  161,  441,  453,  2246  and  2478,  Rev.  Stat.,  confer  adminis- 
trative power  only  on  the  Secretary  of  the  Interior  and  the  officecs 
of  the  Land  Department.  They  do  not  confer  legislative  power* 
Uniled  States  v.  George,  14. 

14.  Povoer  of  Secretary  of  Interior  to  efUatye  requiremenU  of  i  i^ 
Stat. 

Section  2291,  Rev.  Stat.,  prescribes  what  a  homestead  claimant  and 
the  witnesses  are  required  to  make  oath  to  and  the  Secretary  of 
the  Interior  has  no  power  to  enlarge  these  r^uirements.    Ih. 

15.  Railroad  companies^  grantees;  quare  as  to  application  of  ad  of 
March  5, 1887. 

Qtuercy  whether  the  benefits  of  the  act  of  March  3, 1887,  providing  for 
settlement  of  titles  of  purchasers  in  good  faith  from  railroad  com- 
panies not  entitled  to  convey,  are  confined  exclusively  to  those  who 
purchased  prior  to  that  date.    Lyle  v.  Patterson,  211. 

16.  Railroad  companies'  grantees;  validity  of  tUle;  right  of  intervener. 

A  possessory  title  to  lands  of  the  public  domain  acquired  in  good  faith 
from  a  railroad  company  afterwards  held  not  to  have  earned  the 
land,  by  a  purchaser  who  cultivated  and  improved  the  property,  is 
good  as  against  all  except  the  United  States,  and  an  attempted 
entry  by  another  before  the  land  is  restored  to  the  public  domain 
and  reopened  for  entry  is  a  trespaas  and  initiates  no  rights  in  the 
property.   lb. 

17.  Reservations;  executive  power  as  to. 

From  an  early  period  Congress  has  accorded  to  the  Executive  a  kuge 
discretion  about  setting  apart  and  reserving  portions  of  the  public 
.    domain  in  aid  of  particular  public  purposes.    Donndty  v.  United 
States,  2^. 
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18.  Reservations  for  Indians;  power  conferred  by  i£  of  act  of  April  5, 
1864. 

Section  2  of  the  act  of  April  8, 1864,  conferring  power  on  the  Executive 
to  set  apart  reservations  for  Indians,  was  a  continuing  power  and 
was  not  exhausted  by  the  first  order  establishing  reservations 
thereunder.   lb. 

19.  Reservations;  Hoopa  Valley;  legality  of. 

The  extension  of  the  Hoopa  Valley  Reservation  made  by  Executive 
Order  of  October  16,  1891,  including  a  tract  of  country  in  Cali- 
fornia one  mile  in  width  on  each  side  of  the  Klamath  River,  was 
lawfully  established  pursuant  to  the  act  of  1864.    lb. 

20.  Reservatidns;  Hoopa  Valley;  what  embraced  within. 

In  view  of  the  history  of  the  case,  the  custom  of  the  Klamath  Indians 
for  whose  benefit  the  Hoopa  Valley  Reservation  was  established, 
the  Government  ownership  of  the  territory  and  its  acquisition 
from  Mexico  under  the  l>eaty  of  Guadalupe  Hidalgo,  as  well  as 
tiie  statutes,  and  decisions  of  the  courts  of,  California  to  the  effect 
that  the  Klamath  River  is  a  non-navigable  stream,  hdd  that  such 
reservation  included  the  bed  of  the  Klamath  River.    lb. 

20)^.  Reservations;  Hoopa  Valley;  wliat  embraced  within. 

The  court  recalls  that  part  of  the  opinicm  delivered  in  this  case,  ante, 
pp.  262,  263,  whidi  holds  that  "By  the  acts  of  legislation  men- 
tioned, as  construed  by  the  highest  court  of  the  State — (a)  the  act 
of  1850,  adopting  the  common  law  and  thereby  transferring  to  all 
riparian  proprietors  (or  confirming  in  them)  the  ownership  of  the 
non-navigable  streams  and  their  beds;  and  (b)  the  acts  of  Feb- 
ruary 24  and  of  March  11, 1891,  declaring  in  effect  that  the  Kla- 
math River  is  a  non-navigable  stream — California  has  vested  in 
the  United  States,  as  riparian  owner,  the  title  to  the  bed  of  the 
Klamath,  if  in  fact  it  be  a  navigable  river,''  and  leaves  that  matter 
undecided.   Donnelly  v.  United  States,  708. 

21.  Resulting  trust;  evidence  to  establish. 

One  suing  to  make  a  patentee  trustee  for  himself  can  only  recover  on 
the  strength  of  his  own  equity  and  not  on  the  defects  in  defendant's 
tide.   Lyle Y.Patterson,  211. 

22.  Reriew  of  proceedings  in  Land  Department. 

Until  the  matter  is  closed  by  final  action  the  proceedings  of  an  officer 
of  a  department  are  as  much  open  to  review  or  reversal  by  himself 
or  his  succeteor  as  are  the  interiocutory  decrees  of  a  court  open  to 
review  upon  the  final  hearing.  (New  Orleans  v.  Paine,  147  U.  S. 
261.)    Knight  y.  Lane,  d. 


Digitized  by 


Google 


784  INDEX. 

23.  Review  of  dedsUm  of  Secretary  of  the  Interior;  numdamiu  to  ampd 
Secretary  to  overrule  himeelf. 

A  decision'of  the  Secretary  of  the  Interior  revoking  his  prior  approval 
of  an  adjustment  between  contestants,  one  of  whom  is  a  minor,  and 
which  18  not  arlntrary  or  capricious,  but  (^Ven  after  a  hearing  and 
in  the  exercise  of  the  discretion  confided  to  him  by  law,  cazmot  be 
reviewed,  nor  can  he  be  compelled  to  retract  it,  by  mandamus. 
(iVcM  V.  Fis^,  223  U.  S.  683.)    Ih. 

24.  Review  of  acia  of  subordinate  officers  of  Land  DepartmeM 
Subordinate  officers  of  the  Land  Department  are  under  the  cdntrol, 

and  their  acts  are  subject  to  the  review,  of  thdr  offidal  superions — 
the  Commissioner  of  the  General  Land  Office  and  qltimatdy  the 
Secretary  of  the  Interior.    Fleeted  v.  Abbey,  42. 

25.  School  District;  effect  of  creation  by  State  on  title  of  Government. 
The  creation  and  maintenance  of  a  school  district  by  the  State  of 

California  within  the  public  domain  and  not  in  sections  16  or  36 
could  not  impair  the  ri^t  of  the  Federal  Government  to  dispose 
of  that  domain.   DonneUy  v.  United  States,  243. 

See  Claims  Against  the  United  States. 

PUBLIC  OFFICERS. 

See  AuENS,  7. 

PUBLIC  POLICY. 
See  Contracts,  4,  6,  13. 

PUBLIC  UTILITIES. 
See  Local  Law  (Cal.),  (Va.); 
Municipal  Corporations,  4. 

PUBLIC  WORKS. 
See  Contracts,  11,  12; 
Local  Law  (Cal.); 
Municipal  Corporations,  4. 

PURE  FOOD  AND  DRUG  ACT. 
1.  Power  of  Congress  to  bar  iUicit  and  harmftd  arHdes  fwm  dumnds  cf 

interstate  commerce. 
Congress  not  only  has  the  right  to  pass  laws  regulating  legitimate 

commeroe  among  the  States  and  with  foreign  nations,  but  also  has 

full  power  to  bar  from  the  channels  of  such  commeroe  iUicit  and 

harmful  articles.    McDenmU  v.  Wisconein,  115. 
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2.  Poxoer  of  Congress  to  determine  means  for  barring  articles  from  inier- 

siate  commerce. 
Congress  may  itself  determine  tlie  means  appropriate  to  this  purpose; 
and,  so  long  as  they  do  no  violence  to  the  other  provisions  of  the 
Constitution^  Congress  is  itself  the  judge  of  the  means  to  be  em- 
ployed in  exercising  the  powers  ccmferred  on  it  in  this  respect.   lb. 

3.  Constrvdian;  purpose  and  power  of  Congress  controUing. 

The  Pure  Food  and  Druf?  Act  must  be  construed  in  the  light  of  the 
purpose  and  power  of  C<Nigress  to  exclude  poisonous  and  adulter- 
ated food  from  interstate  ccxnmerce.  {HipolUe  Egg  Co.  v.  UnUed 
States,  220  U.  8.  45.)    lb. 

4.  Artides  prohibited  byi$. 

Artides,  the  shipment  or  ddivery  of  which  in  interstate  commerce  is 
pn^lnted  by  §  2  of  the  Food  and  Drugs  Act,  are  those  which  are 
adulterated  or  misbranded  within  the  meaning  of  the  act  in  the 
light  of  those  im>visions  tS  the  act  wherein  adulteration  and  mis- 
branding are  defined.   lb. 

5.  Package  or  its  eqidvaiknt  as  used  tn  §  7  defined, 

**  Package"  or  its  equivalent,  as  used  in  §  7  of  the  Food  and  Drugs  Act, 
refers  to  the  immediate  container  of  the  article  which  is  intended 
for  consumption  by  the  public  To  limit  the  requirements  of  the 
act  to  the  outside  box  which  is  not  seen  by  the  purchasing  public 
would  render  nugatory  one  of  the  principal  {Mtmsions  of  the  act. 
lb. 

6.  Original  package  doctrine;  ^eet  on  power  of  Congress. 

The  doctrine  of  original  packages  was  not  intended  to  limit  the  ri^t 
of  Congress,  when  it  chose  to  assert  it,  as  it  has  done  in  the  Food 
and  Drugs  Act,  to  keep  the  channels  of  interstate  commerce  free 
from  the  carriage  of  injurious  or  fraudulently  branded  articles  and 
to  choose  appropriate  means  to  that  end.    76. 

7.  "Original  and  unbroken  package"  and  "broken  package*';  quare  as 

to  meaning. 
Quaere,  and  not  necessary  to  decide  in  this  case,  what  is  the  exact  mean- 
ing of  the  terms  "original  unbroken  package '^  and  "broken  pack- 
age'' as  used  in  §S  2,  3  and  10  of  the  Food  and  Drugs  Act.   lb. 

8.  Stateinierferenee  with  provisions  of;  power  of  Stale  in  respect  of  impure 

food. 
While  the  enactment  by  Congress  of  the  Food  and  Drugs  Act  does  not 
prevent  the  State  from  making  regulations,  not  in  conflict  there- 
with, to  protect  its  people  against  fraud  or  imposition  by  impure 
VOL.  CCXXVIII — 50 
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food  and  drugs,  Savage  v.  Jones,  225  U.  S.  501,  the  State  may  not, 
under  the  guise  of  exerdsing  its  police  power,  impose  burdens  upon 
interstate  commerce  or  enact  l^^slation  in  conflict  with  the  act 
of  Congress  on  the  subject.   lb. 

9.  Stale  interference  with  promions  of;  Wiaconein  etatide  inmUd. 
State  legislation  in  regard  to  labeling  articles  in  interstate  commeroe 

which  are  required  to  be  branded  under  the  Federal  Pure  Food  and 
Drugs  Act,  is  void  so  far  as  it  interferes  with  the  provisions  of  such 
act  and  imposes  a  burden  on  interstate  conmieroe;  and  so  AeU  as  to 
certain  provisions  of  the  Wisconsin  statute.   76. 

10.  State  interference  vnih  provieion  as  to  labeling. 

As  the  Federal  Food  and  Drugs  Act  requires  articles  in  interstate  com- 
merce to.be  properly  labeled,  a  State  cannot  require  a  label  when 
properly  affixed  under  that  statute  to  be  removed  and  other  labds 
authorised  by  its  own  statute  to  be  affixed  to  the  package  contain- 
ing the  article  so  long  as  it  remains  unsdd,  whether  it  be  in  the 
original  case  or  not.   lb/ 

11.  Jurisdictian  to  determine  amipUanee  wUh  act. 

Whether  articles  in  interstate  commerce  have  been  branded  in  ac- 
cordance with  the  terms  of  the  Food  and  Drugs  Act  is  not  for  the 
State  to  determine  but  for  the  Federal  courts  in  the  manner  in- 
dicated by  Congress.    lb. 

See  Congress,  Powers  of,  3; 
CoNtfi'iTUTAoyAL  Law,  2, 15; 
States,  3. 

RAILROADS. 

Dvty  to  light  stations  and  approaches. 

A  railway  is  bound  to  use  ordinary  care  to  light  its  stations  and  ap- 
proaches for  the  reasonable  accommodation  of  passengers.  TexoB 
A  Pacific  Ry.  Co.  v.  Stevoart,  357. 

See  Constitutional  Law,  6,  12,  13;        Interstate  ComiERCB; 
Contracts,  3,  13,  14,  15;  Local  Law  (Ind.); 

Corporations,  2,  5,  6;  Negligence,  6; 

Employers'  Liabiutt  Act;  Pubuc  Laniw,  1,  2, 15, 16; 

Taxes  and  Taxation,  2,  3. 

RATES. 
See  Interstate  Commerce,  4. 

REAL  PROPERTY. 
See  Local  Law  (Va.). 
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REBATES. 
See  Imtdeust^te  Commbbcb,  4. 

RECORD. 
See  FsDEBAii  Question,  5; 
jubisdicteok,  a  8,  12; 
Practice  akd  Pbocedubb  14. 

REHEARING8. 

1.  When  ffranted. 

Petition  for  rehearing  granted,  not  because  of  doubt  of  oonectness  of 
the  decree,  but  to  prevent  misconception  concerning  the  reasons 
for  dismissbg  the  writ  of  error  in  tiiis  case,  ante,  p.  326.  Con- 
eolidated  Turnpike  Co.  y.  Norfolk  A  0.  V.  By.  Co.,  596. 

2.  When  petUionpermiUed  to  be  filed. 

Thk  court  will  permit  a  petition  for  rehearing  to  be  filed  in  order  to  de- 
tennine  whether  it  ought  to  be  entertained  and  even  if  the  point 
raised  as  to  expressions  in  the  original  opinion  have  a  basis,  if  the 
decision  did  not  depend  on  that  pcMnt  the  ])etition  will  be  denied. 
Donnelly  v.  United  States,  708. 

3.  Denial  where  petition  Ixieed  on  errors  not  tnaieriaL 

As  the  conviction  of  the  plaintiff  in  error  can  be  sustained  without 
reference  to  the  question  of  navigability  of  the  Klamath  River,  a 
petition  for  rehearing  based  on  assertions  of  error  in  that  respect 
in  the  opinion  heretofore  filed,  ante,  p.  243,  is  denied.   lb. 
See  Federal  Question,  3,  4. 

REMEDIES  AND  DEFENSES. 
See  Bankbuftcy,  16; 

Election  of  Remedies. 

REMOVAL  OF  CAUSES. 

1.  Jtarisdiction;  Hme  of  filing  petition  not  an  essentiai  to. 

The  time  for  filing  a  petition  for  removal  is  not  essential  to  the  juris- 
diction of  the  Federal  court,  and  may  be  the  subject  of  waiver  or 
estoppel.   Bes^ord  v.  Brunswick-Balke^oUender  Co.,  ^89. 

2.  Procedure  in  state  court  on  second  petition  qfter  cause  remanded  by^ 

Federal  court. 
Where  the  second  petition  to  remove  presents  no  different  question 
from  that  presented  by  the  first,  it  is  proper  for  the  state  court  to 
follow  the  decision  of  the  Federal  court  remanding  the  record  and 
deny  the  petition.    McLaughlin  Bros.  v.  HaUaweU,  278. 
See  Jurisdiction,  A  1,  2,  3,  14, 18; 

PBACnCE  AND  PROCEDURE,  12. 
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REPEAL  OF  STATUTE. 
See  CoNBcmmoKAL  Law,  3, 4, 5. 

RESERVATIONS. 
See  Indians,  4,  5; 

Public  Lands,  17, 18,  19,  20,  20H- 

RES  IPSA  LOQUITUR. 
See  Negugence,  8,  9, 10. 

RES  JUDICATA. 

See  Bankruptcy,  13, 14;        Juresdiction,  A  23,  24; 

CoBPOBATiONs,  7;  Local  Law  (N.  J.). 

RESTRAINT  OF  TRADK 
Mandalte  in  United  States  v.  Reading  Company  modified. 
The  mandate  In  this  case  modified  as  to  certain  of  the  independent 
companies  having  some  of  the  sixty-five  per  cent  contracts  teferred 
to  in  the  opinion,  226  U.S.  324.    United  States  y.BeaiHng  Co.,  15S. 

RESULTING  TRUSTS. 
See  PuBUC  Lands,  21. 

REVERSAI^. 
See  Practecb  and  Pbocedube,  22. 

RIVERS. 
See  Navigable  Waters; 
Public  Lands,  20,  20}i. 

RULES  OF  COURT. 
See  District  or  Columbia; 
Mandamus,  1, 2. 

SALES. 
See  Constitutional  Law,  2; 

Executors  and  Administrators,  2; 
Indians,  1, 2. 

SECRETARY  OF  THE  INTERIOR. 
See  Indians,  6; 

PuBUc  Lands,  11, 13, 14,  23, 24. 

SELF-INCRIMINATION. 
See  CoNSTrruttONAL  Law,  24,  25, 26. 
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SERVANTS, 
See  Masihbb  ahd  SsBVAife. 

SET-OFF. 
See  Bankbuptct,  26; 

COBPOBAHONB,  5,  6. 

SETTING  ASIDE  VERDICT. 
See  CoNBTrrnnoNAL  Law,  31,  32, 35, 37, 38. 

SEVENTH  AMENDMENT. 
See  Constitutional  Law,  28-37. 

SOUTHERN  PACIFIC  RAILROAD. 
See  Public  Lands,  1,  2. 

SOVEREIGNTY. 
See  AuBNS,  1; 

Philipfinb  Islands,  4. 

STARE  DEaSIS. 
See  Federal  Question,  7. 

STATEa 

L  LegidaHve  power  to  provide  measure  of  damages. 

The  legislature  of  a  State,  when  so  authomed  by  its  constitution,  has 
power  to  provide  a  definite  measure  of  such  damages  as  may  be 
difficult  to  estimate  or  prove  for  culpable  violations  of  a  statute 
limitmg  the  time  for  transportation  of  livestock.  Chicago,  B.  A 
Q.  R.  R.  Co.  V.  Cram,  70;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Kyk,  86. 

2.  LegieloHve  powers;  regtJalion  of  transportation  of  Uffeat^ 

The  legislature  of  a  State,  when  so  authorized  by  its  constitution,  has 
power  to  impose  a  limitation  of  the  time  for  tranfiportation  of  live- 
stock,  lb. 

3.  Potieepower;reguUaionqf8ak  of  food  within. 

The  police  power  of  the  State  is  adequate  to  protect  the  people  against 
the  sale  of  impure  food  such  as  milk.   Adams  ▼.  Milwaukee,  572. 

See  Congress,  Powers  op,  1,  2,  3;       Habeas  Corpus,  2; 

CoNSTiTUTEONAL  Law,  27,  28;         Interstate  Commerce,  5,  6; 
Estates  of  Decedents,  1;  Navigable  Waters; 

Purs  Food  and  Drug  Act,  8,  9, 10. 

STATUTE  OF  LIMITATIONS. 
See  Federal  Question,  2. 
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STATUTES. 
A.  Construction  of. 

1.  Foreign  statute;  what  amoutUs  to  proof  of  conslructiofL 

The  putting  in  evidence  of  opinions  of  the  highest  court  of  a  State 
construing  a  statute  of  that  State,  does  not  amount  to  proving  a 
settled  construction  of  that  statute.  Chicago,  I.  &  L.  Ry.  Co.  v. 
Hacketty  559. 

2.  Meaning  of  words  used. 

In  construing  a  statute  a  word  used  therem  may  be  given  the  mean- 
ing it  has  in  conmion  speech,  although  it  may  have  a  narrower 
technical  meaning.    United  States  v.  ChaaeZy  525. 

3.  Of  distinct  and  nonrrdated  provisions  of  general  appropriation  act. 
WhoUy  distinct  and  non-related  provisions  of  a  general  appropriation 

act  should  not  be  brought  together  and  construed  as  one  when  such 
construction  defeats  the  obvious  purpose  of  the  act  and  policy  of 
the  Government  declared  in  that  and  other  acts.  United  States  v. 
Anderson,  52. 

4.  Proviso  in  Bankruptcy  Act  as  to  class  of  property;  weight  to  Ite  givetu 
In  construing  a  general  reference  to  property  in  the  IianKrupt<:y  Art, 

weight  must  be  given  to  a  proviso  dealing  with  a  special  dtt^.  of 
property.    Burlingham  v.  Crouse,  469. 

5.  Provisos;  office  of;  effect  as  additionai  legislation. 

A  proviso  may  sometimes  mean  additional  legislation  and  not  be  in- 
tended to  have  the  usual  and  primary  office  of  a  proviso  which  is  to 
limit  generalities  and  exclude  froni  the  scope  of  the  statute  that 
which  otherwise  would  be  within  its  terms.    lb. 

6.  Taxing  statute;  effect  as  declaration  by  Congress  of  new  policy. 

A  statute  declaring  that  a  specified  article  shall  be  taxed  and  how  is 
not  necessarily  a  declaration  by  Congniss  that  such  article  was  not 
taxed  under  prior  statutes;  its  history  may  show,  as  in  the  case  of 
the  act  of  February  4,  1909,  that  it  was  not  the  declaration  of  a 
new  policy  but  a  more  explicit  expression  of  prior  statutes.  Jordan 
V.  Roche,  436. 

7.  Unconaitutional  statute;  ^ect  as  dedaration  of  legidaiioe  purpose. 
The  purpose  of  Congress  cannot  be  indicated  by  a  statute  whidi  is  un- 
constitutional.   Chicago^  L  A  L.  Ry.  Co.  v.  Hackett,  559. 

8.  Unconstitutionality  in  pari;  ^ect  on  constitutionality  as  entirety. 
Even  if  some  provisions  of  a  statute  are  unoonstitutional.  if  they  do  not 
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affect  plaintiff  in  error  this  court  is  not  conoemed  with  them  and 
cannot  declare  the  whole  statute  unconstitutional  as  inseparable. 
Chicago  Dock  Co.  v.  Fraley,  680. 
See  Aliens,  12;  InmanB)  1,  2; 

Bankruptct,  20^  22;  Pbacticx  and  Procedubb,  2, 

CoNSTTTUTioNAL  Law,  23,  39;  3,  6,  6; 

Emplotbrs'  Liabilitt  Act;  Pube  Food  and  Drxtg  Act. 

B.  Statutes  of  the  United  States. 
See  Acts  of  Congbesb.  . 

C.  Statuhs  op  the  States  and  Tbbbitobibb. 
See  Local  Law. 

STOCK  AND  STOCKHOLDERa 
See  CoBPOBATiONS,  1, 10; 
Laches,  2. 

STREETS  AND  HIGHWAYS. 
See  Municipal  Corporationb,  1,  2,  3« 

SUBROGATION. 
See  Bankruptcy,  25,  26. 

TAXES  AND  'TAXATION. 

1.  Corporation  tax;  on  what  imposed. 

The  corporation  tax  is  imposed  upon  the  doing  of  corporate  business 
and  with  respect  to  the  carrying  on  thereof  and  not  upon  the  fran- 
chises or  property  of  the  corporation  irrespective  of  their  use  in 
business.  (Flint  y.  Slone  Tracy  Co.,  220  JJ.&.  107,145.)  McCoach 
V.  MinehiU  &  S.  H.  R.  R.  Co.,  295. 

2.  Corporation  tax;  lessor  railroad  exempt;  what  constitutes  doing  husiness. 
A  railway  corporation  which  has  leased  its  railroad  to  another  company 

operating  it  exclusively  but  which  maintains  its  corporate  existenoe 
and  collects  and  distributes  to  its  stockholders  the  rental  from  the 
lessee  and  also  dividends  from  investments  is  not  doing  business 
within  the  meaning  of  the  Corporation  Tax  Act^  Park  Realty  Com-- 
pony  Case  sub  Flint  v.  Stone  Trficy  Co.,  220  U.  S.  171,  distmguishtd, 
and  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187,  followed.   /&. 

3.  CorporaJtion  tax;  litdnlity  to;  quoere. 

Qwxre  whether  siich  a  corporation  would  be  subject  to  the  tax  if  it 
exercised  the  power  of  eminent  domain  or  other  corporate  powers 
for  the  benefit  of  the  lessee.   76. 
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4.  DisliUed  spirita;  comprekemiveriMa  of  (  3^4^,  Bev.  StOL 

The  language  of  §  3248,  Rev.  Statt,  is  compr^eoaive  eoouc^  to  eovcr 
all  distilled  sfMiits.   Jordan  v.  Bodies  436. 

5.  DidiUed  spirtU;  akoholk  eofdenU  and  ^ 

Under  the  revenue  laws  of  the  United  States  artides  are  taxed  not  by 
their  commercial  names  or  uses,  but  according  to  their  alcohoitc 
contents,  under  the  generic  name  of  '^  distilled  flpiiits."   lb. 

4.  Porto  Rico;  purpose  of  Foraker  AcL 

The  purpose  of  the  FonJcer  Act  was  the  equal  taxation  of  Porto  Rican 
articles  and  domestic  articles.   lb. 

7.  Tariff  duties;  bay  rum  from  Porto  Rico. 

Bay  rum  imported  from  Porto  Rico  subsequent  to  the  ptssage  of  the 
Foraker  Act  and  prior  to  the  passage  of  the  act  of  February  4, 1909, 
was  subject  to  the  payment  of  a  tax  equal  to  the  internal  revoiue 
tax  imposed  in  the  United  States,  under  K  3248  and  3254,  Rev. 
Stat.,  on  distilled  siHiits,  spirits,  alcohd,  and  alcoholic  sinritB.   lb. 

8.  Tariff  duties;  Porto  Rico;  a^ication  of  is  of  Foraker  AcL 

The  provision  in  (  3  of  the  Fontker  Act,  that  with  the  institution  of  a 
system  of  taxation  in  Porto  Rico,  tariff  duties  on  goods  coming 
to  and  from  Porto  Rico  and  the  United  States  should  cease,  is 
explicitly  confined  to  such  duties  and  does  not  relate  to  internal 
revenue  taxes  established  in  the  act.  lb. 
See  Constitutional  Law,  11;  Local  Law  (N.  J.); 

Intbrstatb  Commsbcs,  5,  6;       Statutes,  A  6. 

TENDER. 
See  Insurancb,  1,  2,  3. 

TERRITORUL  COURTa 
See  Practicb  and  PR0CEa>URE,  18. 

THEATRES. 
See  Constitutional  Law,  9, 10. 

TITLK 
See  Bankbuptot,  10,  23; 
PuBUC  Lands. 

TORTS. 
See  Banxbuptct,  16. 
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TRiVNSPORTATlON. 
See  Ck>MBiNATiON8  IN  Restraint  of  Traob. 

TRANSPORTATION  OF  LIVESTOCK. 
See  States,  1,  2. 

TREATIES. 
See  PuBUO  Lands,  2(X 

TRESPASS. 
See  Public  Lands,  9, 12, 16. 

TRIAL  BY  JURY. 
See  Constetdtional  Law,  28-38. 

TRUSTS  AND  TRUSTEES. 
See  Bankruptct,  15,       Exbcutobs  and  Administrators,  2,  3; 
19,  21;  Local  Law  (Mass.); 

Dbbds,  3;  PuBUG  Lands,  21. 

UNTTED  STATES. 
Control  over  foreign  cUixene. 

While  the  United  States  may  not  control  foreign  citizens  operating  in 
foreign  territory,  it  may  control  them  when  operating  in  the  United 
States  in  the  same  manner  as  it  may  control  citizens  of  this  coun- 
try.   Uniied  States  v.  Pacific  <&  Arctic  Co.^  87. 

See  Claims  Against  the  United  States; 
Indians,  3; 
Public  Lands,  20^  25. 

UNITED  STATES  ATTORNEYS. 
See  CSlaims  Against  the  United  States. 

USURY. 
See  Contracts,  7-9. 

VARIANCE. 

Duty  of  counsel  to  direct  ottenHan  of  court  to. 

A  variance  between  pnx^  and  declaration  should  be  called  to  the 
attention  of  the  trial  court  when  the  declaration  can  be  met  by  an 
immediate  amendment.    George  A,  FuOer  Co.  v.  McCloskey,  194. 
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VERDICT. 
See  Constitutional  Law,  31-38. 

WAIVER. 
See  Bankruptcy,  14,  16;  Contractb,  15; 

Constitutional  Law,  34;        Insurance,  3; 
Hemoval  of  Causes,  1. 

WATER& 
See  Navigable  Waters. 
PuBuc  Land8»  20,  20>^. 

WILLS. 
See  DEEDS)  4; 

Executors  and  Administratqbb. 

WITNESS. 
See  CoNBirnrnoNAL  Law,  24,  25,  26. 

WORDS  AND  PHRASES. 
"Ae  provided"  and  "in  the  manner  provided**  (see  Aliens,  12).   Bvgaje^ 
witz  V.  Adams,  585. 

'<C%{Uren"  as  used  in  deed  of  trust  (see  Deeds,  3, 4).  Froediy.WaMert 
109. 

''  Export"  as  used  in  etatuie. 

While  the  word  "export"  technically  includes  the  landing  in,  as  wdl 
as  the  shipment  to  a  foreign  country,  it  is  often  used  as  meaning 
only  the  shipment  from  this  country  and  it  will  be  so  construed 
when  used  in  a  statute  the  manifest  purpose  of  which  would  be 
defeated  by  limiting  the  word  to  its  strict  technical  meaning. 
United  Stake  v.  Chaioez,  525. 

iSee  MuNinoNS  of  War. 

"Fetre"  as  used  in  win  (see  Deeds,  4).   Froec^  v.  ITafter,  109. 

''Indian  country**  as  used  m  (§  2145,  2146,  Rev.  Stat,  (see  Indians, 
4).   Donnel^  V.  C/nOed /States,  243. 

''Original  unbroken  package"  ^nd  "Broken  package**  as  used  in  §§  2,  3, 
10,  Pure  Food  and  Drug  Act  (see  Pure  Food  and  Drug  Act,  T,. 
McDermoU  v.  Wisconsin^  115. 
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** Package^  as  used  in  §  7  of  Pure  Food  and  Drug  Act  (see  Pure  Food 
and  Drug  Act,  5).   McDarmoU  v.  Wisconsin,  115. 

**8ale  and  exdusive  jvriaiiction"  as  used  in  §  2145,  Rev.  Stat  (see 
Indians,  3).   DomuOy  v.  United  States,  243. 
See  Statutes,  A  2. 

WRIT  AND  PROCESa 
See  AuENS,  8; 
Cebtiobabi. 
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